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Before the 
South Dakota Public Utility Commission 

500 East Capital Avenue 
Pierre, South Dakota 57501-5.070 

In the Matter of the Petition of 

RCC Minnesota, Inc. 
1 

Wireless Alliance, LLC Docket No. TC03-193 

For Designation as an Eligible 
Telecolnmunication s Carrier 
Under 47 U.S.C. Section 214(e)(2) 

To: The Commission 

BRIEF OF RCC MINNESOTA, INC. AND WIRELESS ALLIANCE LLC 

I. INTRODUCTION 

"As an overarching principle, it is the interests of the public - the consumers of 

telecommunications services - that must be considered. The interests of individual carriers, or 

categories of carriers, is a secondary consideration if it is to be considered at all."' Thus Don 

Wood succinctly captured the touchstone for determining the public interest in this docket. By 

this measure, as well as others, a grant of the joint petition filed by RCC Minnesota, Inc. and 

Wireless Alliance LLC ("RCC"), is unquestionably in the public interest for South Dakota. 

Unlike large national carriers, who mainly serve our nation's cities and highways, RCC is 

almost exclusively focused on America's rural areas. Virtually all of RCC's South Dakota's 

licensed service area is properly characterized as rural. RCC has made clear its intention to 

focus on consumers within its service area and not just serve those who roam through the state's 

highway system. Indeed, even without high-cost support, RCC today has constructed significant 

operating facilities that serve remote areas in South Dakota, well beyond cities and towns.' RCC 

has been successful in providing wireless services to consumers who desire a second line, but has 

' Exh. RCCI 7 at 9-10. 

See Exh. RCCl3. 



not been able to compete in any substantial way with rural incumbent local exchange carriers 

("ILECs") for customers' primary telephone service. RCC will be unable to do so without high- 

cost support, which a grant of this Petition will make available. 

RCC faces the same obstacle to providing universal service in rural South Dakota as the 

ILECs. That is, sufficient network facilities cannot be constructed in most areas within rural 

South Dakota to provide high-quality service unless high-cost support is provided. Congress 

recognized this fact in creating the federal Universal Service Fund ("USF") in 1996. Moreover, 

Congress intended its amendments to the Communications Act of 1934 (the "Act") "to provide 

for a pro-competitive, de-regulatory national policy fi-amework" aimed at fostering rapid 

deployment of telecommunications services to all Americans "by opening all 

telecommunications markets to competition. . . ."3 

Congress did not intend to limit the benefits of competition to urban areas where market 

forces alone would attract multiple carriers. As part of the 1996 legislation, Congress amended 

Section 214 of the Act to make universal service subsidies available to competitors willing to 

take on ETC obligations, including rural areas.4 The Act explicitly envisions the receipt of 

federal universal support by competitors upon a "public interest" finding by the state 

commi~sion.~ Thus, Congress made clear that the advancement of universal service and the 

promotion of competition are dual goals that must be served equally.6 

In addition, while preserving state authority to make competitive ETC ("CETC") 

designations and adopt universal service rules, Congress mandated that states do so "on a 

competitively neutral b a ~ i s . " ~  Consistent with this congressional directive, the FCC adopted the 

See Joint Explanatory Statement of the Committee of Conference, H.R. Conf. Rep. No. 458, 
1 0 4 ~ ~  Cong., 2d Sess. At 113. 

See 47 U.S.C. $ 5  214(e)(2), 254(b)(3). 

See 47 U.S.C. 5 214(e)(2). 

See 47 U.S.C. $ 5  254(b)(3), (5); Federal-State Joint Board on Uizivemal Sewice, Report and 
Order, 12 FCC Rcd 8776,8787-89,8791-92 (1997) (''First Report and Orderyy). 

47 U.S.C. 5 5  254(b)(3). 



principle of competitive and technical neutrality to guide the implementation of the Act's 

universal service provisions.8 The principle of competitive and technological neutrality requires 

"that any telecommunications carrier using any technology, including wireless technology, is 

eligible to receive universal service support if it meets the criteria under section 214(e)(1)."~ 

RCCYs designation as an ETC is consistent with t h s  additional principle. In malung ETC 

designations that are competitively and technologically neutral, the FCC has consistently rejected 

ILEC arguments that introducing a wireless CETC will harm universal service.'' The 

availability of wireless universal service offerings "can mitigate the unique risks of geographic 

isolation associated with living in rural c~rnrnunities."~~ Moreover, the resulting competition 

"will result not only in the deployment of new facilities and technologies, but will also provide 

an incentive to the incumbent rural telephone companies to improve their existing network to 

remain competitive, resulting in improved service to [lural]  consumer^."'^ 

In its Petition, in its pre-filed testimony, and at the hearing, RCC has amply 

demonstrated: (1) its capability to offer universal service throughout its proposed service area; 

(2) a commitment to advertise the supported services; (3) that the public interest would be served 

See First Report and Order, supra, 12 FCC Rcd at 8801 ("[Clompetitive neutrality means 
universal service support mechanisms and rules neither unfairly advantage nor disadvantage one 
provider over another, and neither unfairly favor nor disfavor one technology over another"). See 
also id. at 8802 ("Our decisions here are intended to minimize departures from competitive 
neutrality, so as to facilitate a market-based process whereby each user comes to be served by the 
most efficient technology and carrier. We conclude that competitively neutral rules will ensure 
that such disparities are minimized so that no entity receives an unfair competitive advantage that 
may skew the marketplace or inhibit competition by limiting the available quantity of services or 
restricting the entry of potential service providers."). Consistent with this policy, dozens of 
wireless carriers have been designated as ETCs across the country. 

See id. at 8858. 

lo Indeed, the FCC has recognized that assertions by ILECs that competition in rural areas would 
hann the public "present a false choice between competition and universal service." See First 
Report and Order, 12 FCC Rcd at 8803. 

Virginia Cellular: LLC, 19 FCC Rcd 1563, 1576 (2004) ("Virginia Cellular"). 

l2 Western Wil-eless Corp., Petition for Designation as a71 Eligible Teleconznzunications Carrier 
in the State of Wyoming, 16 FCC Rcd 48, 55 (2000) ("WWC Wyonzing Order"), recon. denied, 
16 FCC Rcd 19 144 (200 1) (" WWC Wyonzirzg Recon. Order"). 



by a grant of its Petition; and (4) a commitment to work with the South Dakota Public Utilities 

Commission ("SDPUC", "Commission") to provide additional information that may be required 

and to comply with SDPUC7s rules. 

The public benefits that will result from granting RCC the ability to compete on a level 

playing field with ILECs are compelling. Consumers in mral areas who receive improved service 

as a result of RCC making substantial investments in its network will have an additional choice 

amongprirtzary service offerings. In every area where RCC is able to introduce customer 

choice, it will trigger a competitive response from ILECs, who will improve customer service, 

introduce new service offerings, and likely play to their strength by speeding deployment of DSL 

and other high-speed data services to compete with wireless technology. 

I. DISCUSSION 

A. RCC MEETS THE ]REQUIREMENTS TO BE DESIGNATED AS AN ETC IN 
THE STATE OF SOUTH DAKOTA. 

1. RCC Offers the Nine Supported Services Throughout Its Proposed ETC Service 
Areas as Required bv Federal Law. 

To be designated as an ETC, 47 C.F.R. 5 54.101 (a) requires RCC to demonstrate that it is 

capable of providing nine services throughout its proposed service area," specifically: (1) voice 

grade access to the public switched network; (2) local usage; (3) dual tone multi-frequency 

("DTMF") signaling or its functional equivalent; (4) single-party service or its functional 

equivalent; (5) access to emergency services; (6) access to operator services; (7) access to 

l3 The only objection to RCC7s strong showing regarding its capability to provide the supported 
services came in SDTA witness Glenn Brown's statement that a competitive ETC must "serve 
throughout the area within a reasonable period of time." Tr. Vol. 2 at 212,l. 24 - 213 1. 3. Thls 
claim appears to contradict federal law, which provides that "dead spots" are presumed in any 
network and that an ETC petitioner need not provide service throughout a proposed ETC service 
area at the time of its petition. See Federal-State Joint Board on Universal Service, Western 
Wireless Corporation Petition for Preenzption of an Order of the South Dakota Public Utilities 
Co~?zrizission, Declaratory Ruling, 15 FCC Rcd 15 168, 15 174-75 (2000) ("South Dakota 
Preemption Order"). See also Virginia Cellular; supra, 19 FCC Rcd at 1573-74; RCC Holdings, 
I~zc., Petition for Designation as an Eligible Teleco~nnzunicatiorzs Carrier Throughout its 
Licensed Service Area in the State ofAlabama, 17 FCC Rcd 23532,23539 (2002) ("RCC 
Holdings") (recon. pending) (confirming that the presence of "dead spots" in a cellular coverage 
are presumed to exist under the FCC's rules and do not affect the analysis of whether an ETC 
applicant is 'willing or capable of providing acceptable levels of service' throughout its service 
area.). 



interexchange service; (8) access to directory assistance; and (9) toll limitation for qualifying 

low-income customers. RCC has demonstrated that it meets all nine requirements.14 The 

Intervenors, South Dakota Telecommunications Association and various ILECs (hereinafter 

jointly referred to as "SDTA") have not rebutted RCCYs demonstration that it provides all the 

required services. In granting ETC status to RCC, several state commissions and the FCC have 

previously found that RCC offers the nine supported services.15 

RCC will use the same high-quality network infi-astructure to offer the supported services 

in the areas served by Qwest and SDTA member companies. RCC has also committed under 

oath to use high-cost support only to construct, upgrade and maintain its network facilities and 

services in high-cost areas as required by law.16 

Earlier this year, the FCC designated Virginia Cellular to be an ETC in nonrural and rural 

areas in virginia.17 Based on Virginia Cellular's certification that it would offer the nine 

supported services, the FCC ruled that the company was qualified to be an ETC, rejecting rural 

ILEC objections.18 RCC has made similar commitments regarding its basic qualifications. As 

discussed further below, RCC fully complies with all federal requirements to be an ETC 

throughout its proposed ETC service area. 

l4 Exhs. RCC11 at 4-7, RCC119 at 1-5. 

l5 RCC Minnesota, Inc., Docket No. 04-RCCT-338-ETC (Kansas Corp. Comm'n, Sept. 30, 
2004) ("RCC Kansas Order"); RCC Minnesota, Inc., Docket 1083 (Oregon PUC, June 24,2004) 
("RCC Oregon Order") RCC Holdings, supra; RCC Minnesota, Inc., Order Granting Petition, 
Washington Util. and Transp. Comm., Docket No. UT-023033 (Aug. 14, 2002) ("RCC 
Washington Order"); RCC Minnesota, Inc. et al., Docket No. 2002-344 (Maine PUC May 13, 
2003) ("RCC Maine Order"); RCC Minnesota, Inc. and Wireless Alliance, LLC, Order Granting 
Approval, Docket No. 6181lM-02-1503 (Minn. PUC Oct. 15,2003) ("RCC Minn. Final Orderyy); 
RCC Atlantic, Inc., Order, Docket No. 591 8 (Vt. Pub. Serv. Bd., Nov. 14, 2003) ("RCC Vermont 
Nonn~ral Order"), Docket No. 6394 (Vt. Pub. Serv. Bd., Sept. 29, 2004) ("RCC Vermont Rural 
Order"). 

l6 See Petition at Exh. E. 

l7 See Virginia Cellular, supra. 

l8 Id. at 1570 ("We find that Virginia Cellular has demonstrated through the required 
certifications and related filings, that it now offers, or will offer upon designation as an ETC, the 
services supported by the federal universal service support mechanism.") 



2. RCC Will Advertise the Availability of Supvoi-ted Services Throughout its 
Proposed Service Area. 

As required by 47 C.F.R. 5 54.201(d)(2) of the FCC's rules, RCC has certified to its 

commitment to advertise the supported services throughout its proposed ETC service area.lg 

RCC has also committed to reach out to the communities it serves and provide Lifeline and Link- 

Up services to low income customers.20 RCC's certification as to its commitment is consistent 

with that which the FCC has accepted in a number of cases, including Virginia ~ e l l u l a r . ~ ~  

B. GRANT OF RCC9S PETITION WILE SERVE THE PUBLIC INTEREST IN 
SOUTH DAKOTA. 

A central tenet of federal universal service policy is that consumers in rural areas are 

entitled to the same kind of choices of telecommunications services as those in urban areas.22 

RCC's customers pay into the high-cost fund and they are entitled to receive the benefits that the 

h n d  provides.23 Throughout this proceeding, SDTA has revealed that it is interested in only one 

thing: preventing RCC from improving its service in rural South Dakota so that its constituent 

companies can retain their monopoly on the local exchange marketplace indefinitely.24 

Consumers in rural South Dakota deserve more, and they will get much more if RCC's Petition 

is granted as proposed.25 

l9 See Petition at p. 7. 

20 Id. 

21 Vi~*gi~zia Cellular, supra, 19 FCC Rcd at 1574. 

22 See 47 U.S.C. 5 254(b)(3). 

23 Today, wireless consumers nationwide pay roughly $1 .OO per month in universal service 
support, or roughly $2 billion per year. (Average cellular revenue of $40.00 multiplied by the 
federal safe harbor of 28%, multiplied by a 10% contribution factor = $1.12 multiplied by 
approximately 173,000,000 lines in service multiplied by 12). 

24 Rural ILEC concerns about growth in the size of the federal universal service fund due to 
designation of competitive ETCs are disingenuous. SDTA has expressed no concern about the 
fact that the modified embedded cost system implemented in the FCC's RTF Order has added 
$1.26 billion to rural ILEC support. Exh. RCCl7 at 34-35. On cross-examination, Mr. Wood 
confirmed that no part of this increase is attributable to Interstate Access reform. Tr. Vol. 1 at 99. 

25 For convenient reference, RCC has provided staff and Intervenors' counsel with binders 
containing relevant decisions from the FCC and fiom jurisdictions across the country. 



1. A Proper Definition of the "Public Interest" Will Establish Conclusivelv That 
RCC's Petition Meets the Public Interest Prerequisite for ETC Desimation in 
Rural Areas in South Dakota. 

The public interest must be determined by following guidance provided by Congress in 

adopting the Teleconllnunications Act of 1996 ("1 996 Act") and the FCC in its enabling 

orders.26 The overarching principles embodied in the 1996 Act are to "promote competition and 

reduce regulation . . . secure lower prices and higher quality services . . . and encourage the rapid 

deployment of new telecoinmunications techn~logies."~~ In its implementing orders, the FCC 

ruled that the pro-competitive and deregulatory directives froin Congress required universal 

service support mechanisms to be competitively neutral and portable among eligible carriers.28 

The Commission must determine whether designation of RCC as an ETC will promote 

the principles embodied in the 1996 Act, specifically the goal of ensuring that consumers in 

rural, insular, and high-cost areas "have access to telecommunications and information services, 

including interexchange services and advanced telecoinmunications and information services, 

tlzat are reasonably conzparable to those services provided in urbaiz areas and are available a t  

rates tlzat are reasonably comparable to rates charged for similar services in urban areas."" 

In evaluating whether RCC's designation will fulfill these objectives, SDPUC may properly 

consider, for example, RCC's intent and ability to bring high-quality service and a broad array of 

rate plans and local calling options to South Dakota consuiners. SDPUC also can and should 

26 Pub. L. NO. 104-104, 110 Stat. 56 (1996). See also First Report and Order, supra; Federal- 
State Joint Board on Urziversal Service, Ninth Report and Order and Eighteenth Order on 
Keco7zsicieration, 14 FCC Rcd 20432 (1999) ("'Ninth Report and Order"); Federal-State Joint 
Boasd on Universal Setvice, Fourteenth Report and Order, Twenty-Second Order on 
Recolzsideratiorz, and Further Notice of Proposed Rulenzakirzg, 16 FCC Rcd 1 1244 (2001) 
("Fourteenth Report and Orderyy). See also NAACP v. FPC, 425 U.S. 662,669 (1976); accord, 
e.g., Ofice of Co~~znzurzication of the United Church of Christ v. FCC, 707 F.2d 1413, 1427 (D.C. 
Cir. 1983); Bilingual Bicultzwal Coalitiolz on Mass Media, Irzc. v. FCC, 595 F.2d 621, 628 & 
n.22 (D.C. Cir. 1978). 

27 1996 Act (preamble). 

28 First Report and Order, supra, 12 FCC Rcd at 8801, 8861-62; Ninth Report and Order, supra, 
14 FCC Rcd at 20480. 

29 See 47 U.S.C. 5 254(b)(3) (emphasis added). 



consider the competitive response that may result fiom upgrading and expanding RCC's 

network, which may "provide incentives to the incumbent to implement new operating 

efficiencies, lower prices, and offer better service to its c~s tomers . "~~  

Although the FCC's views on the public interest test to be applied in ETC designation 

cases, as expressed in Virginia Cellular, are not binding on this Commission, they are relevant. 

The FCC ruled that the following factors may be taken into consideration when assessing the 

public interest: 

increased competitive choice; 

the unique advantages and disadvantages of the competitor's service 
offering, 

any commitments made regarding quality of telephone service, 

the competitive ETCYs ability to satisfy its obligation to serve the 
designated service areas within a reasonable time fi-ame, and 

the impact of the designation on the universal service fund.31 

Because the Commission may follow the federal scheme for its ETC designations, RCC will 

include in its discussion below how RCC's designation will accomplish each of the FCC's public 

interest objectives throughout its proposed ETC service area. 

2. Applying the Proper P~~b l i c  Interest Test Makes It Clear That RCCYs Petition 
Should be Granted Throughout RCCys Licensed Service Area in South Dakota. 

RCC witness Don J. Wood aptly stated the proper question before t h s  commission, Will 

RCC/WA oflev sewices thatprovide benefits to corzsunzers?, and Is there some fact or issue that 

is speczfic to RCC/WA, or to the service areas witlzin which it seelrs an ETC designation in South 

Dakota, that would outweigh those benefits? (emphasis in original)32 As detailed in the record, 

'O Western Wireless Coy., 16 FCC Rcd 48, 57 (2000) ("Western Wireless Wyoming Orderyy), 
recon. denied, FCC 01-3 11 (rel. Oct. 19,2001) ("Western Wireless Wyonzing Recoiz. Order"). 

31 Virginia Cellular, supra, 19 FCC Rcd at 1575-76. 

32 Exh. RCCl7 at 9. 



there are numerous public interest benefits which will accrue to South Dakota consumers as a 

result of RCC's designation. 

a. Granting RCC's Petition will advance universal service in South Dakota. 

Congress mandated that consumers in rural areas should receive choices in 

telecommunications services, in both quality and price, that are similar to those available in 

urban areas.33 RCC has explained how the provision of high-cost support will enable RCC to 

deliver to i-ural consumers higher quality networks that will provide them with the kinds of 

choices now available in urban areas.34 As RCC's network improves, the nine supported 

services will be extended throughout its service area. 

The FCC has put in place every incentive for CETCs to construct additional facilities in 

high-cost areas. In particular, the rules permit a CETC to get support only after it gets a 

customer.35 Thus, to succeed in obtaining customer revenue and high-cost support, RCC must 

first construct facilities, then convince consumers to choose its service. RCC's network already 

reaches deep into South Dakota's rural areas. Through its six-step process for provisioning 

service, RCC has demonstrated its commitment to serve throughout its proposed ETC service 

area within a reasonable time upon reasonable request.36 Grant of this Petition will advance 

universal service in South Dakota. 

b. Granting RCC's Petition will lead to improved service quality. 

Improving service quality and consumer choice is critical to advancing universal service. 

Today, RCC's network is reliable. Consumers may purchase a variety of high-quality handsets 

to gain access to RCC's network. Optional accessories are available to facilitate use of the 

33 47 U.S.C. 5 254(b). 

34 Exh. RCCI1 at 6-7. 

35 See 47 C.F.R. 5 54.307(a). 

36 See Virginia Cellular, supra, 19 FCC Rcd at 1570-71. In addition, since a carrier may fulfill 
this responsibility through a combination of facilities-based service and resale, efficient entry is 
promoted because a competitor is not likely to enter with facilities in areas where it will be the 
higher cost provider, but can use resale. 



equipment.37 To ensure the reliability of its network, RCC employs a staff of full time network 

technicians, including an experienced engineering and technical support team. This team 

provides emergency support 24 hours a day, seven days a week ("24/7"), with a typical response 

time of less than one hour?* RCCYs system has diesel generator backups at its switch, battery 

backups at its cell sites, and two portable generators to supplement back-up batteries at 

individual cell sites indefinitely.39 Each cell site is monitored 2417 and equipped with alarms to 

alert technicians of problems.40 On the stand, Mr. Gmis confirmed that all network elements are 

connected to a central alarming platform to generate alarms if there is a malf~nct ion.~~ Moreover, 

if something happens in the middle of the night, the company's orders to its techcians are, 

"You go fix it. You are done working when it works again.. .If it's a critical alarm, they get up 

and they go take care of it, and they are off when it is fixed.'*2 

RCC currently has a call completion rate of roughly 98% during the busy hour, which the 

company believes to meet or exceed that of most other wireless service offerings and is very 

competitive with typical landline service.43 At the hearing, Mr. Gruis confirmed that the 98% 

rate is at the busy hour for each cell site the company operates.44 In areas where the company's 

signal is not strong, typically the more remote portions of its ETC service area, RCC can and will 

use high-cost support to improve its service to South Dakota consumers.4s 

37 Exh. RCC15 at 7. 

38 ~ d .  at 5. 

39 Id. 

40 Id. 

4 1 Tr. Vol. 2 at 80. 

42 Tr. Vol. 2 at 8 1. 

43 Exh. RCC15 at 6. 

44 Tr. Vol. 2 at 81-82. 

45 See, e.g., Tr. Vol. 2 at 82-83 (Gruis testimony that four new cell sites proposed by RCC 
represent its initial commitment and that the company will keep its commitment to use high-cost 



RCC also provides a high level of customer service as a result of having to operate in a 

highly competitive marketplace.46 NO party presented any evidence that RCC has had any 

customer complaints that have had to be resolved through formal proceedings with the FCC, 

SDPUC, or other adjudicative bodies.47 All service quality comments are forwarded to the 

company's operations department to enable it to monitor performance and improve customer 

service.48 The company's customer service representatives are available toll fiee via wireline and 

airtime-fi-ee via wireless 2417. Service is also available in person or tllrough the 

RCC provides 91 1 service to all callers accessing its network. It has completed E-911 

Phase I in some areas of the state is ready to upgrade its system to Phase I1 as soon as PSAPs 

have systems capable of passing Phase I1 data and make a request." 

RCC has made specific commitinents to provision service to requesting customers, to 

respond to all reasonable requests for service, and to report annually to the Commission how it is 

using high-cost support to achieve these goals.51 When a consumer requests service, RCC will 

work through a six-step process to provision service and, if necessary, resolve any customer 

complaints through S D P U C . ~ ~  

support in South Dakota that it anticipates growing its network every year with hgh-cost 
support.) 

46 See Exh. RCC15 at 6. 

47 See Exh. RCC11 at 19 11. 1-2. 

49 Exh. RCC15 at 7 

50 Tr. Vol. 2 at 6-7. 

51 Exhs. RCC15 at 8-1 0; RCC11 at 12 11. 16-23; RCC11 at 16 11. 7-1 1. See South Dakota 
Preenzptiorz Order, supra, 15 FCC Rcd at 15 174-75 ("A new entrant, once designated as an ETC, 
is required, as the incumbent is required, to extend its network to serve new customers upon 
reasonable request. We find, therefore, that new entrants must be allowed the same reasonable 
opportunity to provide service to requesting customers as the incumbent LEC, once designated as 
an ETC.") 

52 Exh. RCCl5 at 9-10; Tr. Vol. 1 at 108 11. 5-12. This six-step process is consistent with the 
service provisioning commitment approved by the FCC in Virginia Cellular, supra, 19 FCC Rcd 
at 1570-71. 



RCC has stated a specific commitment to continue to improve its network with high-cost 

support. Its current top priorities are to expand service in the communities identified in Mr. 

Gruis' direct prefiled testimony and the exhibits thereto, and then to build additional sites further 

down on its list of areas needing improved coverage as more funding becomes a~ailable.'~ 

Another top priority is to overlay its network with the next generation digital GSM platform, 

which will provide improved voice quality and system capacity, as well as laying the foundation 

for a high-speed mobile data netwo~-k.54 

RCC provides consumers with high-quality service in every area where it has strong 

signal strength. None of the RCC's testimony on service quality was challenged on cross- 

examination. Where RCC desires to improve service in remote parts of its service area, RCC is 

in the same position as rural ILECs-it needs support to do so.55 It is axiomatic that as RCC 

constructs additional cell sites in high-cost areas to improve the quality and ubiquity of its radio 

frequency ("RF") signal, its customers will have a greater choice among service providers and 

will receive more reliable service. Some will have the option to receive RCC's service for the 

first time. Others will see service quality and reliability improvement such that they may choose 

RCC3s service instead of ILECs, as opposed to confining their use of RCC's service to an 

ancillary communications tool.56 

The improved service quality, reliability, and increased choices to rural South Dakota 

will be dramatic. RCC's sworn and umefuted testimony concerning its high-quality service 

provides SDFUC with a compelling basis to conclude that granting ETC status is in the public 

interest. 

53 Exh. RCCI5 at 1 1. 

54 Tr. Vol. 2 at 68 11. 1-16. 

55 Exh. RCC15 at 11 11. 1-3; Tr. Vol. 2 at 90,ll. 13-22. 

56 RCC's propagation map is compelling evidence as to how many areas within its FCC-licensed 
service area can be improved with the introduction of new cell sites. See Exh. RCCl3; Tr. Vol. 2 
at 33 1. 18 -38  1. 3. 



c. Granting RCCYs Petition will Increase Consumer Choice. 

Although RCC's service currently provides consumers with choices that are not available 

from rural ILECs, or in some cases are available only from rural ILECs, consumers can only take 

advantage of RCC's service in areas where network facilities have been constructed. High-cost 

support will permit RCC to extend it service so as to increase consumer choice in more areas in 

South Dakota. 

In areas where new network facilities are constsucted, RCC will be able to deliver 

mobility, which the FCC and several states have found to be an important public interest 

benefit.57 RCC also provides consumers with a variety of local calling plans, all of which it 

believes will cover much larger geographic areas than plans available from competing I L E C S . ~ ~  

RCC offers dozens of rate plans that meet the needs of almost any consumer. Those who want a 

local calling area that permits them to avoid toll charges, or the ability to use their phone outside 

of their home, will benefit from improvements in RCC's network. RCC offers rate plans tailored 

to consumers, whether it be a person who wishes to make a few calls or one who uses a phone 

for a thousand or more minutes per month. RCC also offers a variety of features, such as Utext 

text messaging, Nationwide toll-fi-ee #, Group Ring, Voice Dial, Mobile to Mobile Unlimited 

(which is a program that provides unlimited mobile to mobile calling minutes between customers 

of the Applicants), and other features.59 

In some parts of South Dakota, ranchers, farmers, and other residents currently have no 

or limited choice for telephone service. In most of the geographic area of South Dakota wireline 

service is not available, unless a caller is located at the end of a wire. 

57 See, e.g., Vi~egi~~ia Cellular, supra, 19 FCC Rcd at 1576; ADT Alaska Order, supra, at 13; 
RCC Kansas Order, supra, at pp. 24-25; RCC Oregon Order, supra, at pp. 8-9; RCC Vermont 
Rural Order, supra, at pp. 35-36; Easterbrooke Cellular Corp., Docket No. 03-0935-T-PC (W. 
Va. PSC, May 14,2004) at p. 51 ("Easterbrooke W.V. Rural Order"). 

See Exh. RCC11 at pp. 5-6. 

59 See id. at p. 5. 



A grant of RCC's Petition will enable it to improve its service or to offer its service to 

many rural locations for the first time. RCC has committed to use high-cost support to improve 

its infrastructure in rural South Dakota, which improvements will deliver the benefits outlined 

above, to the benefit of consumers. 

d. Granting RCCYs Petition Will Result in Health and Safety Benefits. 

People living in rural areas increasingly depend on mobile phones to provide critical 

communications needs. It is self-evident that each time RCC adds a cell site or increases channel 

capacity, the number of completed calls, including important health and safety calls, will 

increase. 60 

The public safety benefits fiom improved wireless services scarcely bear mention. All 

wireless carriers are required to implement Phase I1 enhanced 91 1 ("E-911") service over the 

next several years. E-911, which peimits a caller to be located and tracked, will be useless in 

areas where RF is weak or non-existent. Thus, for every cell site that RCC constructs, the 

reliability and performance of RCC's basic 91 1 service will improve immediately and E-911 

service will improve as PSAPs come on line. 

It would be difficult to overstate the important public interest benefits relating to health 

and safety that will be realized by supporting improvement to critical wireless infrastructure in 

these rural areas. 
e. Granting RCCYs Petition Will Stimulate a Competitive Res~onse BY 

ILECs That Will Benefit the Public. 

There is no question that if RCC is designated as an ETC and is able to compete for local 

exchange customers, it will spur a competitive response from SDTA members. Some, and 

maybe all of the following things can be expected to occur: (1) service quality and customer 

service will improve; (2) new investments in plant will be made; (3) in areas where high-speed 

data (DSL) is not available, it will be deployed more quickly; (4) wider local calling areas, 

60 See Exh. RCCIS at p. 10 11. 16-2 1. 



bundled service offerings, and lower prices overall will be intr~duced.~' ILECs will take these 

steps to ensure that they remain competitive with RCC and continue to retain and attract 

customers. 

Without federal high-cost support being made available to improve and expand service to 

rural consumers, RCC will not be able to compete for primary service in a way that would force 

a competitive response from SDTA members. Indeed, line counts of rural ILECs in South 

Dakota, as reported to USAC over the past several years, have been mostly stable with a 

significant overall increase, indicating that no competitor has made substantial inroads into their 

RCC has outlined above how it offers customers a wide variety of choices. If the playing 

field for high-cost support is leveled, RCC will be able to compete with ILECs for primary 

telephone service, which will undoubtedly trigger a competitive response. 

e. A grant of RCC's Petition will not burden the federal universal service 
support mechanism. 

It its recent Virginia Cellular decision, the FCC indicated that whether the high-cost fund 

would significantly increase as a result of the designation could be a factor in the designation 

process. The FCC did not provide state commissions with any guidance as to what would 

amount to "significant." However, it is clear that no individual designation anywhere in the 

country is likely to cause a significant burden on the federal fund, and most certainly not here in 

South Dakota. First, over 90% of the fund goes to rural ILECs. Second the high-cost portion of 

"There will be both short term and long tenn benefits of bringing further competition to rural 
consumers. End users will benefit in the short term from a choice of suppliers that represent 
different technologies, and can choose the technology that best meets their needs. They can also 
select froin a inuch broader array of service and pricing plans, and again can choose the plan that 
best meets their individual needs. Over the longer tenn, consumers will benefit as competitive 
market forces act to make all providers, including the rural ILECs, more efficient and responsive 
to customer needs." Exh. RCCl7 at 21 11. 9-15. See also Tr. Vol. 2 at 89 1. 25 - 90 1. 22. 

62 For example, the aggregate number of loops reported by Roberts County Telephone 
Cooperative, Sioux Valley Tel. Co., and Union Tel. Co. increased from 9,258 for the first quarter 
of 2000 to 10,011 for the first quarter of 2005. The SDPUC may take official notice of this data, 
which is available on the "FCC Filings" page of USAC's web site at www.universa1service.org. 



the fund is now over $3 billion, which makes it impossible that the designation of any CETC in a 

single state will have anything but a negligible impact on the hnd.  RCC is only projected to 

receive approximately $1.5 million in annual federal high-cost support, or approximately 0.04% 

of the federal fund.63 

The negligible impact of RCC's designation in South Dakota on the fund must be 

weighed against the significant benefits that the designation will bring to the state. At this stage, 

it is impossible to conclude that this designation will unduly burden federal support mechanisms 

or that the projected burden is not outweighed by the benefits that will accrue to South Dakota 

consumers. T h s  matter is properly before the FCC the agency charged with managing and 

administering the federal high-cost fund. 

f. A =ant of RCC's Petition will promote affordable telephone service in 
rural South Dakota and deliver economic development benefits. 

As many states have ruled, attempting to compare wireless and wireline rates is not 

possible because they are different services and features such as mobility do not exist in the 

wireline The FCC has never conducted an affordability analysis in an ETC designation 

proceedings because affordability is presumed in competitive markets.65 As RCC witness Don 

63 Tr. Vol. 2 at p. 7 11. 9-16. 

64 See, e.g., Midwest Wireless Communications, LLC, OAH Docket No. 3-2500-14980-2, PUC 
Docket No. PT6153lAM-02-686, Findings of Fact, Conclusions of Law, and Recommendation at 
17 43-44 (Minn. ALJ Dec. 3 1,2002) ("Midwest Minnesota ALJ Decision"), aff d by Midwest 
Minnesota Order, supra ("Wireless networks are not limited by traditional exchange areas, and 
wireless carriers do not and cannot compete on landline terms. They have to compete for local 
service by offering something different and more desirable to consumers, such as mobility, larger 
local calling areas, or more flexible rate plans, and there is nothing in the law that requires a 
wireless carrier's offerings to be piked comparably to what is offered by an ILEC. A wireless 
carrier's rate plans simply cannot be compared service-by-service or dollar-for-dollar with an 
ILECYs."); RCC Maine Order, supra; Smith Bagley, Inc., Utility Case No. 3026, Recommended 
Decision of the Hearing Examiner and Certification of Stipulation at 21 (Aug. 14,2001) ("SBI 
New Mexico Decision"), afd, Final Order (N.M. Pub. Reg. Comm. Feb. 19,2002). 

65 See, e.g., Virginia Cellular, supra. See also Policy and Rules Concerning Rates for 
Competitive Conzmon Carrier Sewices and Facilities Authol-izations Therefor, First Report and 
Order, 85 FCC 2d 1 ,3  1 (1 980) ("[Flirms lacking market power simply cannot rationally price 
their services [or impose terms] in ways which [are unjust, unreasonable or discriminatory.] [A] 



Wood emphasized in his prefiled testimony, RCC has strong incentives to offer service at 

attractive prices because it will receive support only for customers it acquires and retains.66 

Nevertheless, under any objective standard, RCC's service offerings promote affordable 

telephone service for rural consumers. Most of RCC's rate plans include a number of vertical 

features including caller ID and call waiting, for prices that are competitive with rural ILECS.~~  

Indeed, if RCC's prices are not competitive, consumers will choose rural ILECs-whose rates 

are supported by subsidies-and RCC will not get high-cost support. Perhaps most important, 

when RCC's ETC Petition is granted low-income consumers throughout RCC's service area will 

have an additional choice of telephone service provider, as RCC will be eligible to offer federal 

Lifeline and Link-up discounts. 

The economic benefits that can flow to rural areas as a result of improved wireless 

service are undeniable, as RCC witness Don Wood made clear in his prefiled testimony: 

When making investment and relocation decisions, companies consider the 
availability telecommunications services in an area. Reliable voice services, data 
services, and wireless services with sufficient coverage all play a role in t h s  
process. In order to compete with their urban and suburban counterparts to attract 
investment and jobs, rural areas need for these services to be a ~ a i l a b l e . ~ ~  

non-dominant competitive firm . . . will be incapable of violating the just and reasonable 
standard .... If it charges unreasonably high rates or imposes unreasonable terms or conditions in 
conjunction with the offering, it would lose its market share as its customers sought out 
competitors whose prices and tenns are more reasonable.") 

66 See Exh. RCCl7 at 68 1. 15 - 69 1. 1. 

67 See Exh. 1nterveno1-19. As of May, 2004, RCC's Rover plan offers a mobile service that 
includes unlimited local calling throughout a metro area for $32.95 per month. RCC's MyZone 
Unlimited plan offers a mobile service that includes unlimited local calling throughout a regional 
local calling area for $38.00. 

Exh. RCCl7 at 23 11. 6-12. 



3. SDPUC should follow the FCC and numerous states that have designated wireless 
can-iers as competitive ETCs. 

In sum, RCC has met its burden to make a threshold showing that a grant of its Petition 

would serve the public interest. It has offered credible evidence that it can offer reliable and 

affordable service throughout its proposed ETC service area, including features such as mobility 

which are not available fi-om ILECs. It has demonstrated compelling public interest benefits that 

will result, including increased customer choice and improvement of critical E-911 functionality. 

The ILECs have completely failed to present any credible or specific evidence as to how 

consumers would be harmed by a grant of RCC's Petition. 

This Commission should join the FCC and nearly every state that have rejected ill- 

founded opposition of ILECs to designation of CETCs and grant RCC's ~eti t ion.~'  

C. THE SDPUC SHOULD ADOPT RCC'S PROPOSED ETC SERVICE AREA 
DEFINITION. 

RCC has proposed an ETC service area that is cotenninous with the boundaries of its 

FCC-licensed service area.70 The boundaries of its licensed service area naturally differ from the 

study area boundaries of ILECs, and several ILECs' study areas are only partially within its 

licensed service area. As described in Section D below, with respect to the rural ILECs whose 

69 See, e.g., RCC Oregon Order, supra; U.S. Cellular Corp., Docket No. 1084 (Oregon PUC, 
June 24,2004); NPCR, Inc. d/b/a Nextel Partners, Case No. 2003-00143 (Ky. PSC, Dec. 16, 
2004); Visginia Cellular; supra; RCC Holdings, supra; Pine Belt Cellular, Inc. and Pine Belt 
PCS, Irzc., CC Docket 96-45, Menzol-andunz Opinion and Order, 17 FCC Rcd. 9589 (rel. May 24, 
2002) ("Pine Belt Ordery '); Western Wireless Wyonzing Recon. Order, supra, 16 FCC Rcd at 
19152; SBI New Mexico Decision, supl-a; RCC Washington Order, supra; Smith Bagley, Inc., 
Docket No. T-02556A-99-0207 at p. 12 (Ariz. Corp. Comm'n Dec. 15,2000) ("SBI Arizona 
Order"); Midwest Wireless Iowa, L.L.C., Docket No. 199 IAC 39.2(4) (Iowa Util. Bd. July 12, 
2002) ("Midwest Iowa Orderyy); ALLTEL Communications, Inc., Case No. U-13765 at p. 11 
(Mich. PSC Sept. 11,2003) ("ALLTEL Michigan Order"); Cellular South Licenses, Inc., Docket 
No. 01-UA-0451 at pp. 7-8 (Miss. PSC Dec. 18,20Ol)("Cellular South Mississippi Orderyy); 
WWC License LLC d/b/a Cellular One, Docket No. 00-6003 (Nev. PUC Aug. 22,2000) ("WWC 
Nevada Order"); WWC Texas RSA L.P., PUC Docket No. 22295, SOAH Docket No. 473-00- 
11 68 (Tex. PUC Oct. 30, 2000)("WWC Texas Order"); Gzianz Cellzilar and Paging, Inc. d/b/a 
Guanzcell Conzmu72icatiorzs,izicatiozs, CC Docket No. 96-45, DA 02-174 (C.C.B. rel. Jan. 25,2002) 
("Guanzcell Order"); Cellco Partnership d/b/a Bell Atlantic Mobile, DA 00-2895 (C.C.B. rel. 
Dec. 26,2000) ("Cellco Order"). 

70 See Exh. RCCIS at p. 1; Tr. Vol. 1 at 90 11. 15-17, 



study areas are only partially within RCC's proposed ETC service area, RCC requests 

redefinition of each affected rural ILECYs service area such that each wire center is a separate 

service area. 

In some cases, RCC's licensed service area covers only part of a wire center. In its 

Highland Cellular decisionY7' the FCC declined to designate a competitive ETC for a portion of a 

ma1  ILEC wire center, declaring that the wire center is "an appropriate minimum geographic 

area for ETC designation[.]"72 However, Highland Celhlar is currently on appeal, and RCC 

believes the FCC's conclusions regarding minimum geographic areas is legally unsound.73 The 

decision to limit ETC designations to entire wire centers directly contradicts earlier FCC 

decisions, including the order designating RCC as an ETC in Alabama, in which the FCC stated: 

We conclude that it is in the public interest to designate RCC Holdings as an ETC 
for the portions of these wire centers it is able to serve. Our analysis of the public 
interest--that is, the consumer benefits, potential harm to consumers, and the 
effect of this ETC designation on rural telephone companies--does not change 
based on RCC Holdings' ability to serve only a portion of three of the affected 
wire centers. The affected consumers in these wire centers will benefit from the 
provision of competitive service. Further, parties have offered no evidence of 
h a m  regarding RCC Holdings' ability to partially serve three of the affected rural 
wire centers.74 

Notwithstanding Highland Cellular, several other state commissions have declined to 

follow the FCC's logic on this issue, recognizing that it is not competitively neutral to force 

71 Highland Cellular, I m ,  19 FCC Rcd 6422 (2004) ("Highland Cell~la?*~~).  

72 Id. at 6438. 

73 The FCC based its decision on two uremises: (1) that "rural carrier wire centers twicallv 
corresuond with countv and/or town lines" and (2) that "reauiiin~, a comuetitive ETC to serve 
entire communities will make it less likelv that the comuetitor will relinauish its ETC 
designation at a later date." The first rationale lacks factual sumort because. in RCC's 
experience. wire centers often ignore countv boundaries and town lines. while wireless markets 
areas often track those lines. The second rationale is similarlv susuect. because the likelihood of 
anv carrier linc~~mbent or comuetitive) relinauishin~ its ETC status deuends not on its coverage 
of a uarticular cccommunitvyy but on whether it has a sustainable business plan to offer service 
throughout its designated service area. 

74 RCC Holdings, supra, 17 FCC Rcd at 23546. See also Tr. Vol. 2 at 11 8 1. 17 - 119 1. 8. 



competitive carriers to adhere to boundaries specific to another class of carrier or another 

technology. For example, in a recent ETC designation order, the Washington Utilities and 

Transportation Commission ("WUTC") declined to follow Virginia Cellular, noting that the 

FCC "intended to apply the framework in that decision to other ETC designations pending before 

the FCC. The FCC did not-indeed cannot-bind state commissions to its analysis."75 

Similarly, in comments submitted to the FCC regarding the impact of Highland Cellular and 

Virginia Cellular on pending ETC designations and service area redefinition requests, the 

Colorado Public Utilities Commission ("CPUC") and the Minnesota Public Utilities Commission 

("MPUC") stood by their previous decisions to designate competitive ETCs throughout their 

requested service areas, including situations where only partial wire centers were served.76 

Nonetheless, in the event t h s  Commission decides that it cannot designate an ETC in 

portions of rural ILEC wire centers, RCC has eliminated all such partial wire centers from its 

proposed ETC service area. Specifically, on the revised E h b i t  D to the Petition - introduced at 

hearing as part of Exhibit R C C I ~ ~ ~  - RCC has indicated with a "Y" the partial rural ILEC wire 

centers it commits to serve fully, and an "N" for the partial rural ILEC wire centers from which it 

has withdrawn its request for designation. RCC will use any number of options to serve the 

remaining portions of the wire centers indicated with a "Y", including offering service via resale 

or roaming. 78 

75 AT&T Wireless PCS of Cleveland et al., Docket No. UT-043011 at pp. 10-1 1 (Wash. Util. & 
Transp. Coim'n, April 13,2004) (''AT&T Washington Order"). 

76 See Petition by the Colorado Public Utilities Coinmission, Pursuant to 47 C.F.R. 5 54.207(c), 
for Commission Agreement in Redefining the Service Area of CenturyTel of Eagle, Inc., a Rural 
Telephone Company, Supplement to the Petition Filed by the Colorado Public Utilities 
Coinmission, CC Docket No. 96-45 (filed May 14,2004) at p. 5; Petition by the Minnesota 
Public Utilities Commission for Agreement with Changes in Definition of Service Areas for 
Exchanges Served by CenturyTel et al., Supplemental Comments of the Minnesota Public 
Utilities Commission, CC Docket No. 96-45 (filed May 14,2004) at p. 3. 

77 See Tr. Vol. 1 at 32-35. 

78 See Tr. Vol. 1 at 74,ll. 9-17. 



Additionally, with respect to wire centers that straddle state boundaries, t h s  Commission 

is well within its authority to designate RCC in the portion located within South Dakota. The 

state of South Dakota has no authority over the Minnesota portion of the wire centers and 

Minnesota has no authority over the South Dakota portion. Likewise for the wire centers that 

incur into North Dakota. The only logical solution is for each state to have the ability to 

designate an ETC in the portion of a wire center that is found within its borders. For example, the 

FCC has designated RCC as an ETC in Alabama within portions of wire centers that straddle 

state b~undaries.~' The FCC has also designated Western Wireless in Wyoming within portions 

of wire centers that straddle Wyoming's boundaries with Nebraska, Montana and South 

~ a k o t a . ~ '  Accordingly, RCC requests this Commission to exercise jurisdiction over South 

Dakota territory, consistent with decisions rendered by the FCC and in other states. 
The Commission should designate RCC an ETC throughout its licensed area, 

including those wire centers only partially covered by its licensed area. However, should the 

Commission require RCC serve throughout a wire center to be designated in that wire center, 

RCC shall serve throughout certain wire centers that straddle its license area. For clarity, RCC 

provides below two tables of the rural wire centers, derived from Exhibit D of RCC's hearing 

Exhibit 4 and RCC Exh. 14, and RCC's testimony.81 Table 1 shows the wire centers that RCC 

79 See RCC Holdings, supra, 17 FCC Rcd at 23546. 

See WWC Wyoming Order, supra, 16 FCC Rcd at 58-59 and n. 70 ("Golden West's Edgemont 
exchange serves lines in both South Dakota and Wyoming. Range's Alzada and Decker 
exchanges serve lines in both Montana and Wyoming .... we conclude that we have authority 
under Section 214(e)(6) to designate such study areas only to the extent that they are contained 
within the boundaries of the state of Wyoming ... We exclude from Western Wireless' service area 
those portions of the requested study areas that are outside of the state of Wyoming.") See also In 
the Matter of the Application of N.E. Colorado Cellular, Inc. to Re-define the Service Area of 
Eastern Slope Rural Telephone Association, Inc., Great Plains Communications, Inc., Plains 
Coop Tel. Assn., Inc. and Sunflower Tel. Co., Inc., Docket No. 02A-444T (Colo. PUC, Oct. 2, 
2003) at pp. 12-14 (redefining as a separate service area the Colorado portion of a rural ILEC 
exchange overlapping into Nebraska). 



commits to cover in their entirety, while Table 2 shows the wire centers that RCC would omit to 

serve if the Commission detennines that only entire wire centers will be designated. 

TABLE 1 

Covered Wire Centers 

l ~a l t i c  
I 

IAlliance - Baltic 
Wire Center ILEC 

~ r a n d i  1 ITC 
Brvant 1 ITC 

Crooks 
Hudson 
Astoria 

Alliance - Baltic 
Alliance - Baltic 
ITC 

Florence (ITC 
Ga rv 1 ITC 

Clark 
Clear Lake 

ITC 
ITC 

Hayti 
Lake Norden 
Toronto 

ITC 
ITC 
ITC 

Waubay 
Webster 
Willow Lake 

ITC 
ITC 
ITC 

Andover 
Bristol 
Worthina 

James Valley 
James Valley 
PrairieWave 

Lennox 
Colton 
Valley Springs 
Dell Rapids 
Humboldt 
Brandon 
Garitson 

PrairieWave 
Sioux Valley 
Sioux Valley 
Sioux Valley 
Sioux Valley 
Alliance - Split Rock 
Alliance - Sdit Rock 

Britton 
Lanqford 

TABLE 2 

Omitted Wire Centers 

Sully ~uttes:~enture 
Sully Buttes-Venture - 

Pierpoint 
Rosholt 

Sully Buttes-Venture 
Sully Buttes-Venture 

Wire Center 
Alcester* 
Brookinas 

ILEC 
Alliance - Baltic 
I TC 

~hester"  
Elkton 
Hendricks 
Nunda 
Sinai 
Wentworth 

ITC 
I TC 
ITC 
ITC 
ITC 
ITC 

White 
Claremont 
Conde 

IDoland IJames Vallev I 

ITC 
James Valley 
James Vallev 

Groton 
Thurton 
Columbia 

Ferney IJames Valley 
Frederick IJames Vallev 

James Valley 
James Valley 
James Vallev 

IHaughton IJames Valley 
Hecla James Vallev 
Mellette 
Beresford 
Parker 
Alsen 
Flyger 
Gayville 
Hurley 
Irene 
Wakonda 
Montrose 
Corsica 
Plankinton 
Trent 
Howard 
Oldham** 

James ~alle; 
PrairieWave 
PrairieWave 
PrairieWave 
PrairieWave 
PrairieWave 
PrairieWave 
PrairieWave 
PrairieWave 
Sioux Valley 
Sioux Valley 
Sioux Valley 
Sioux Valley 
Alliance - Split Rock 
Alliance - Split Rock 

Exhs. RCCI13 and 14 contain additional rural ILEC wire centers located completely outside of  
RCC's licensed service area. See also, Tr. Vol. 1 at 33 1. 3 - 35 1. 7; Tr. Vol. 2 at 10 1. 24 - 14 1. 
4. 



* Alliance - Baltic also has a wire center in 
Intervenor11 1. 

Roslyn 
Sisseton 

Blunt 
Bowdle 
East Onida 
Gettysburg 
Harrold 
Highmore 
Hitchcock 
Hoven 
Onaka 
Onida 
Ree Heights 
Roscoe 
Selby 
Seneca 
Tolstoy 
Tulare 
Wessington 
Wessington Springs 

Sully Buttes-Venture 
Sully Buttes-Venture 

Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 
Sully Buttes-Venture 

Iowa, which is not part of this petition. See Exh. 

** Alliance - Split Rock also has a wire center in Minnesota whch is not part of this petition. 
See Exh. Intervenor11 1. 

In sum, should the Commission decide to only license entire wire centers, then RCC 

requests that the Colnmission grant ETC status to RCC in the areas shown on RCCys Exhbit B 

(as amended by Kohler's and Gruis' Exhibit C, and in the wire centers listed on 

Table 1 as set forth above. 

D. THE SDPUC SHOULD ADOPT WCC'S PROPOSED lR3EDEFINPTPON OF 
RURAL ILEC SERVICE AREAS 

Under the federal statute, a competitive ETC must serve an entire rural ILEC study area 

in order to be eligible for support, unless the ILEC service area is redefined." Understanding 

that CMRS carriers and ILECs are not licensed along identical boundaries, the FCC has 

implemented procedures to redefine ILEC service areas in order to facilitate competitive entry.84 

'* Tr. Vol. 1 at 33; Tr. Vol. 2 at 10. 

83 47 U.S.C. 5 214(e)(5). 

84 See 47 C.F.R. $ 5  54.207(b), (c). 



The state must determine in the first instance whether to redefine an ILEC service area. 

Following that determination, the state or the petitioner (in this case, RCC) must seek the FCC's 

conc~r rence .~~  Typically, the state grants conditional ETC status for the areas to be redefined, to 

take effect automatically upon a grant of concurrence by the F C C . ~ ~  AS explained below, similar 

action is warranted in RCC's case and is essential to bring the full public interest benefits of 

RCC's ETC designation to the state of South Dakota. 

A. Redefinition of Service Areas Is in the Public Interest. 

1. RCC cannot effectively compete in the entire territories of all ILECs in 
RCC's CGSA. 

RCC is not licensed to serve the entire service territory of several SDTA member 

companies, some of which have portions of their study areas scattered throughout South 

~ a k o t a . ~ ~  RCC's request to have an ETC service area that is coterminous with its licensed 

service area is similar to proposals that have been adopted by a number of states, including 

Washington, Minnesota, Maine, Arizona and New ~ e x i c o . ~ ~  Unless the affected rural ILEC 

86 See, e.g., RCC Oregon Order, supra, at p. 16 (stating that the competitive ETC designation is 
"conditional on FCC approval of redefinition of the CenturyTel and Sprint service areas. To 
finalize the application, we will submit a petition for FCC agreement in redefinition of the 
service areas."); Midwest Minnesota Order, supra, adopting ALJYs Findings of Fact, Conclusions 
of Law, and Recommendation at 7 14 (ALJ Dec. 3 1,2002) (finding that "Midwest Wireless 
should be designated as an ETC in its proposed service area in Minnesota" and that "[tlhe 
[Minnesota PUC] should petition the FCC for concurrence with Midwest's service area 
redefinition[.]"; United States Cellular Corporation, 8225-TI-102 at 9 (Wisc. PSC Dec. 20,2002) 
("US Cellular Wisconsin Order") ("[Wlhere US Cellular is asking for ETC designation in some, 
but not all, parts of the territory of a rural telephone company, the Commission conditionally 
grants ETC status in the areas for which US Cellular has requested such designation . . . If the 
FCC approves use of the smaller area, then US Cellular's ETC status for the smaller area(s) 
becomes effective."); N.E. Colorado Cellular, Inc., Docket Nos. 00A-315T and 00A-491T at p. 8 
(Colo. PUC Dec. 21,2001) ("NECC Colorado Order") at Exhibit 1 pp. 6-7 (ALJ Dec. 21,2001) 
(". . . NECC has satisfied all legal criteria for immediate designation as an ETC and should be 
granted such status immediately by the Commission, pending . . . any necessary FCC approval of 
initial [redefinition] of service areas. . ."); SBI Arizona Order, supra, at 16; SBI New Mexico 
Decision, supra, at 2 1. 

87 Exh. RCCl4 at Exh. D. 

88 See, e.g., Petition of the Minnesota Public Utilities Cormnission for Agreement With Changes 
in Definition of Service Areas for Exchanges Served by CenturyTel et al., CC Docket No. 96-45 
(filed July 8, 2003) (currently pending). See also Smith Bagley, Inc. Petitions for Agreement to 



service areas listed in Table 1 and 2 above are redefined, RCC will be unable to receive high-cost 

support anywhere within the affected rural ILEC service areas. It will be left with a patchwork 

quilt of areas within its FCC-licensed area that are "ineligible." RCC will not be able to use 

hgh-cost support in these areas and low-income consumers will not be able to receive Lifeline 

and Link-up benefits fi-om RCC. To remove this artificial barrier to competition, RCC requests 

redefinition of the affected rural ILEC service areas so that each rural ILEC wire center is 

classified as a separate service area. 

2. The Requested Redefinition is Consistent with Decisions by the FCC and 
Other States. 

Redefinition so that each rural ILEC wire center is a separate service area is exactly the 

same relief provided to similarly situated carriers on numerous occasions by the FCC and several 

state commissions. For example, the FCC granted a petition of the Colorado Public Utilities 

Colnmission ("CPUC") for concurrence with a service area redefinition proposal identical to the 

redefinition proposed by RCC in this proceeding.89 In redefining CenturyTelYs service area such 

that each wire center is a separate service area, the CPUC emphasized that "in CenturyTelYs 

service area, no company could receive a designation as a competitive ETC unless it is able to 

provide service in 53 separate, non-contiguous wire centers located across the entirety of 

Colorado . . . [Tlhis constitutes a significant barrier to entry."90 The FCC concurred, and 

Redefine the Service Areas of Navajo Conz~~zunications Conzpany, Citizens Communications 
Conzpany of the JTlzite Mountains, and Centu~yTel of the Southwest, Inc. on Tribal Lands within 
the State ofArizona, DA 01-409 (WCB rel. Feb. 15,2001) (effective date May 16,2002); Smith 
Bagley, Inc. Petitions to Redefine the Service Area of Table Top Telephone Conzpany on Tribal 
Lands witlzin the State ofAl~izorza, DA 01-814 (WCB rel. April 2,2001) (effective date July 1, 
2001); Smith Bagley, Inc. Petitions to Redefine the Service Area of Centu~yTel of the Southwest, 
Inc. in the State ofNew Mexico, DA 02-602 (WCB rel. March 13,2002) (effective date June 13, 
2002). 

89 See Petition by the Public Utilities Commission of the State of Colorado to Redefine the 
Service Area of CenturyTel of Eagle, Inc., Pursuant to 47 C.F.R. !j 54.207(c) at 5 (filed with the 
FCC Aug. 1,2002, effective date Nov. 24,2002), pet. for recon. pending ("CPUC Petition") 
("Petitioner requests agreement to redefine CenturyTel's service area to the wire center level"). 

90 CPUC Petition at 4. 



allowed the requested redefinition to take effect. In the recent Virginia Cellular order, the FCC 

held in favor of redefining the service areas of affected rural ILECs in similar  circumstance^.^^ 

The WUTC's action in redefining all of the nlral ILECs in Washington is instructive. 

The FCC approved WUTC's petition to redefine the ILECs' service areas along wire center 

boundaries, finding: 

[Olur concurrence with rural LEC petitioners' request for designation of their 
individual exchanges as service areas is warranted in order to promote 
competition. The Washington Commission is particularly concerned that rural 
areas . . . are not left behind in the move to greater competition. Petitioners also 
state that designating eligible telecommunications carriers at the exchange level, 
rather than at the study area level, will promote competitive entry by permitting 
new entrants to provide service in relatively small areas . . . We conclude that this 
effort to facilitate local competition justifies our concurrence with the proposed 
service area redefiniti~n.'~ 

Other state commissions have similarly concluded that redefining rural ILEC service 

areas along wire center boundaries is fully justified by the pro-competitive goals of the 1996 Act. 

For example, in a recommended decision that was later adopted by the Minnesota Public Utilities 

Conmission, the administrative law judge ("ALJ") recommended approval of Midwest Wireless 

Communications, LLCYs proposal to redefine certain rural ILEC service areas-including that of 

CenturyTel-to consist of wire centers or, in some cases, portions of wire  center^.'^ 

Specifically, the ALJ concluded that "[tlhe service area redefinition proposed by Midwest will 

benefit Minnesota consumers by promoting competitive entry and should be ad~pted."'~ Similar 

Virginia Cellular, supra, 19 FCC Rcd at 158 1-82. 

92 Petition for Agreement with Designation of Rural Company Eligible Telecommuaications 
Carrier Service Areas and for Approval of the Use of Disaggregation of Study Areas for the 
Purpose of Distributing Portable Federal U~zivemal Service Support, Menzorandum Opinion and 
Order, 15 FCC Rcd 9924,9927-28 (1999) ("Washington Redejh'tion Ordery7). 

93 Midwest Minnesota ALJ Decision, supra, at 53-59 (Minn. ALJ Dec. 31, 2002); Reply 
Comments of the Minnesota Public Utilities Conmission in CC Docket No. 96-45 at 3 (filed 
Sept. 9,2003). 

94 Midwest Minnesota ALJ Decision at 7 59. 



conclusions were reached in decisions granting ETC status to wireless carriers in Arizona, 

Maine, New Mexico and  isc cons in.^^ 

As was the case with the FCC's grant of concurrence with the redefinition of Colorado 

service areas, the service territories of many SDTA members in South Dakota consist of 

noncontiguous areas scattered across the length and breadth of the state.96 It would, therefore, be 

impractical and unfair and not competitively neutral to require a competitor to conform its 

service territory-even extend far beyond the reaches of its authorized service area-as a 

condition to receiving high-cost support.97 

B. The Requested Redefinition Satisfies the Three Joint Board Factors 
Under Section 214(e)(5) of the Act. 

The SDPUC must consider three factors in making a determination to redefine an ILEC 

service area: (1) whether the proposal would result in "cream skimming";g8 (2) whether the 

ILEC would incur undue administrative burden; and (3) whether the ILECYs status as a rural 

carrier would be affected.99 RCC established that it is not proposing to selectively serve low-cost 

areas, but is proposing to serve all of its licensed area. In fact, Mr. Wood testified that it is 

impossible for RCC to intentionally cream skim because the ILEC cost information whch would 

be necessary to develop a strategy to gain uneconomic support levels is proprietary and is not 

available fi-om any public source. 100 

95 See SBI Arizona Order, supra; RCC Maine Order, supra; SBI N.M. Order, supra; US Cellular 
Wisconsin Order, supra. 

96 See Tr. Vol. 1 at 75 11. 3-5; Tr. Vol. 1 at 150,ll. 4-13. 

97 See First Report and Order, supra, 12 FCC Rcd at 8882 ("We conclude that requiring a carrier 
to serve a non-contiguous service area as a prerequisite to eligibility might impose a serious 
barrier to entry, particularly for wireless carriers."). 

98 In this context, cream skimming occurs when a competitor selectively enters low-cost portions 
of a high-cost service area so as to garner uneconomic levels of support. See Fourteenth Report 
and Order, supra, 16 FCC Rcd at 11299; RCCAlabanza Order; supra, at 7 27. 

99 See El-ginia Cellular, supsa; Federal-State Joint Board on Universal Service, Reconznzended 
Decision, 12 FCC Rcd 87, 1 8 1 (1 996) ("Joint Board Reco~?z~?zended Decision"). 

loo See Exh. RCCl7 at 81 1. 9 - 82 1. 3; Tr. Vol. 2 at 94 1. 14 - 97 1. 2. 



Because competitors such as RCC receive the same amount of "per line" high-cost 

s~pport  as an incumbent for each customer, based on the customer's billing address, there is a 

possibility that competitors could unintentionally receive uneconomic levels of high-cost 

support. That possibility arises because traditionally inc~unbents have averaged their support 

throughout their entire study areas. With the introduction of competition, whch is not licensed 

along ILEC boundaries, it is possible that a competitor's licensed area would cover only the low- 

cost portions of the ILEC7s study area and thus the competitor would receive more support than 

that area should properly yield. 

To minimize the possibility of uneconomic support being paid to competitors, the FCC 

provided ILECs an opportunity to reallocate support within its study area, going so far as to 

permit ILECs to designate a different level of support for each wire center, and to create cost 

zones within wire centers, a process known as disaggregation of support.101 The deadline for 

choosing whether to, and how to, disaggregate support was May 15, 2002.1°2 

SDTA members understood full well that competitors could file for ETC status well 

before the deadline for disaggregating support and had every incentive to prevent RCC fi-om 

receiving uneconomic support in any area. As set forth below, several affected rural ILECs 

disaggregated support, while others in RCC's proposed ETC service area did not. If any rural 

101 See Fourteenth Revort and Order, suvra. 16 FCC Rcd at 1 1302 (''We amee with the Rural 
Task Force and coinmenters that the urovision of uniform suuuort throughout the studv area of a 
rural carrier inav create uneconomic incentives for coinuetitive entrv and could result in suuport 
not being used for the uumose for which it was intended. in contravention of section 254(e). 
Because sumort is averaged across all lines served bv a carrier within its studv area under the 
existing mechanism. the uer-line suuuort available throughout the studv area is the same even 
though the costs throughout the studv area mav varv widelv. As a result. artificial barriers to 
coinuetitive entrv in the highest-cost areas and artificial entrv incentives in relativelv low-cost 
uortions of a rural carrier's studv area are created. For exainule. suuuort would be available to a 
coinuetitor that serves onlv the low-cost urban lines. regardless of whether the suuuort exceeds 
the cost of anv of the lines. We conclude therefore that. as a general matter. suuuort should be 
disagmegated and targeted below the studv area level so that suuuort will be distributed in a 
manner that ensures that the ~er-l ine level of support is more closely associated with the cost of 
providing service.")(footnote omitted). 

lo2 Multi-Association G ~ o u p  (MAG) Plan for Regulation of Interstate Services of Non-Price Cap 
I~zczinzbent Local Exchange Cawiers and Interexchange Carriers, 25 CR 1 (2001) at 1 150. 



ILEC believes that its plan of disaggregation as filed is not sufficiently precise, or provides RCC 

with an opportunity to obtain uneconomic levels of support in any area, it may petition the 

SDPUC to change its plan of disaggregation.lo3 

When ILECs disaggregate support, they use actual data about their network costs to 

target support to the proper areas.'" In the absence of a disaggregation plan, there is no reliable 

means of understanding where an ILEC's costs are high or low. Mr. Wood testified that statistics 

such as population density, or household density provide a very weak correlation to telephone 

network costs because they do not take into consideration clustering of ILEC facilities.lo5 

The FCC used population density to do a cream skimming analysis in Virginia Cellular 

and its progeny. In part because of the problems described by Mr. Wood, the case is on appeal. 

Nevertheless, the Conmission may follow the FCC's discussion of cream skimming in Virginia 

Cellzdai; and Highland Cellular, supra. In Virginia Cellular, the FCC ruled that even though a 

CETC was not intentionally attempting to serve the lowest-cost portions of a rural ILEC service 

area, its proposed ETC service area could still have the effect of cream skimming, because the 

population density in the wire center proposed to be served was eight times greater than the 

population density in the wire centers outside of the CETCYs licensed area. The affected rural 

ILEC chose Path 1 (that is, it did not disaggregate its support by the May 1,2002, deadline) and 

therefore any entering CETC would receive the same per-line support throughout the ILEC's 

entire study area.lo6 

lo3 See 47 C.F.R. 5 54.3 15(c)(5). 

'04 See, eg., Exh. RCC 17, providing the Path 3 disaggregation plan filed by Sioux Valley, which 
contains detailed data matching the company's higher cost areas with higher support amounts. 

lo5 See Tr. Vol. 2 at 113 11. 2-5. 

lo' It is important to note that the density inside was approximately 273 persons per square mile, 
while the density outside was approximately 33 persons per square mile. Virginia Cellular 
appealed this portion of the decision because the FCC did not adequately explain why 
disaggregation of support was not a sufficient option for the affected rural ILEC in that case. 



In Yirginia Cellular, the FCC redefined one affected rural ILECYs service area even 

though the population density to be served was higher than the area outside the proposed ETC 

service area. 107 

Aside from the obvious fact that South Dakota has no urban counties having over 100 

persons per square mile, and thus little if any cream to shin, an examination of the record 

evidence using the FCC's analysis establishes conclusively that there are no cream slumming 

concerns in this case. For each company set forth below, RCC's expert, Don Wood, used the 

household population density provided by SDTAYs expert and in Exh. RCCl14 used that 

infonnation to replicate the Virginia Cellular analysis. 

RC Communications, Roberts Countv Telephone Cooperative, Stockholm-Strandber~~ 

Union Telephone Company, Valley Telephone Companv - Minnesota. RCC proposes to serve 

each of these study areas in their entirety. With respect to Valley, RCC proposes to serve all of 

the service area located within South ~ a k 0 t a . l ' ~  Accordingly, there are no cream skimming 

concerns. 

Alliance Communications Cooperative - Baltic. RCC proposes to serve three of the four 

wire centers in this study area that have a combined density of 11.3 households per square mile. 

RCC will not serve the Alcester wire center, which has a density of 8.1 households per square 

mile. Although RCC serves the more dense area, the ratio of served to unserved is only 1.4: 1. 

lo7 See Viwirzia Cellular. suvra. 19 FCC Rcd at 1579 and n. 1 10 ("The average ~ouulation 
densitv for the MGW wire centers for which Virrrinia Cellular seeks ETC designation is 
auuroximatelv 2.30 uersons per sauare mile and the average uouulation densitv for MGW's 
remaining wire centers is amroximatelv 2.18 Dersons uer sauare mile. . . Althouth the average 
uo~ulation densitv of the MGW wire centers which VirEinia Cellular Drouoses to serve is slithtlv 
hither than the average ~ o ~ u l a t i o n  densitv of MGW's remaining. wire centers. the amount of this 
difference is not significant enouth to raise cream skimming concerns. We also note that there is 
verv little disparity between the population densities of the wire centers in the MGW study 
area. ") 

log AS shown above, the Commission may designate RCC in that portion of Valley's service area 
that is within South Dakota. Moreover, the Minnesota Public Utilities Commission has already 
designated RCC throughout Valley's service area in Minnesota. See RCC Minn. Final Order, 
supra. Accordingly, designating RCC in the South Dakota portion will round out RCC's 
coverage of Valley's service territory. 



This disparity is nowhere near the 8: 1 ratio present in Virginia Cellular. Moreover, RCC will 

serve no wire center that has a population density greater than 17.8 households per square mile - 

that is -there is no cream to skim in the Baltic study area. 

Alliance Communications Cooperative (Split Rock). RCC proposes to serve the Brandon 

and Gariston wire centers, which have a combined density of 23.4 households per square mile. 

RCC will not serve the Howard and Oldham wire centers which have a combined density of 2.6 

households per square mile. Even though RCC is proposing to serve the hgher density areas, 

there is no cream skimming concern here because Alliance has disaggregated its support under 

Path 3, down to two zones per wire center.log In Zone 1, which is the lower cost areas within 

Alliance's service area, the available high-cost support to RCC is only $2.24 per month. In Zone 

2, which is the higher cost areas within Alliance's service area, the available hgh-cost support to 

RCC is $10.93 per month. Thus, RCC is not being unduly rewarded for serving the lower-cost 

areas, as Alliance has properly targeted most of its high-cost support to areas outside of RCCYs 

proposed entry. T h s  is exactly how the disaggregation system is designed to eliminate cream 

skimming opportunities for CETCS."' As Mr. Wood testified, the information available from the 

company is far more reliable than population or household density statistics.'" 

Interstate Telecommunications Cooperative. RCC proposes to serve a number of ITC 

wire centers that have a combined density of 3.5 households per square mile. RCC will not serve 

log See Exh. RCCI16, which contains the Alliance disaggregation plan, as filed with the FCC, 
describing how it targeted support to higher cost portions of its network and RCCl18 showing 
cities were separated from rural areas for support calculations. 

l o  See W C  Wvomim Recon. Order. szrura. 1 6 FCC Rcd at 1 9 149 ("ITlhe uri~narv objective in 
retaining the rural teleuhone comuanv's studv area as the designated service area of a 
comuetitive ETC is to ensure that comuetitors will not be able to target onlv the customers that 
are the least ex~ensive to serve and thus undercut the incumbent carrier's abilitv to urovide 
service to hid-cost customers. Rural teleuhone comuanies. however. now have the oution of 
disagrrregating and targeting hid-cost suuuort below the studv area level so that suuuort will be 
distributed in a manner that ensures that the uer-line level of suuuort is more closelv associated 
with the cost of moviding service. Therefore. anv concem regarding 'cream-skimming' of 
customers that mav arise in designating. a service area that does not encomuass the entire study 
area of the rural telephone company has been substantially eliminated.")(footnotes omitted). 

"'See Tr. Vol. 2 at 95 1. 1 - 97 1. 2. 



a number of wire centers that have a combined density of 5.2 households per square mile. Since 

RCC serves the least dense areas, there is no cream skimming issue here. 

James Valley Cooperative Telephone Company. RCC proposes to serve the Andover and 

Bristol wire centers that have a combined density of 1.7 persons per square mile. RCC will not 

serve a number of wire centers that have a combined density of 1.7 households per square mile. 

Since the area to be served is equivalent, there is no cream skimming issue here. 

PrairieWave Coinmunitv Telephone, Inc. RCC proposes to serve two Prairie Wave wire 

centers that have a combined density of 10.3 households per square mile. RCC will not serve a 

number of wire centers that have a combined density of 5.1 households per square mile. 

Although RCC serves the more dense area, the ratio of served to unserved is only 2: 1. This 

disparity is nowhere near the 8: 1 ratio present in Virginia Cellular. Moreover, RCC will serve no 

wire center that has a population density greater than 14.8 households per square mile - that is - 

there is no cream to skim in the PrairieWave study area. 

Sioux Valley Telephone Co. RCC proposes to serve four wire centers, which have a 

combined density of 10.8 households per square mile. RCC will not serve four wire centers 

whch have a combined density of 3.6 housel~olds per square mile. Even though RCC is 

proposing to serve the higher density areas by a slight margin of 3: 1, there is no cream slumming 

concern here because Sioux Valley has disaggregated its support under Path 3, down to two 

zones per wire center.ll2 In Zone 2, which is the lower cost areas within Sioux Valley's service 

area, the available high-cost support to RCC is only $5.57 per month. In Zone 1, which is the 

higher cost areas within Sioux Valley's service area, the available high-cost support to RCC is 

$1 6.42 per month. Thus, RCC is not being unduly rewarded for serving the lower-cost areas, as 

Sioux Valley has properly targeted most of its high-cost support to areas outside of RCC's 

proposed ETC service area. One again, t h s  is exactly how the disaggregation system is designed 

to eliminate cream skimming opportunities for CETCs. It most also be remembered, the two 

'I2 See Exh. RCCI17, which provides a detailed disaggregation plan that targets Sioux Valley's 
support to the highest-cost areas. 



lowest density Sioux Valley wire centers are not contiguous with the wire centers served by RCC 

and no in its licensed area. Rather, those wire center are approximately 70 miles away. 

Sully Buttes Telephone Cooperative - Venture. RCC proposes to serve several wire 

centers, which have a combined density of 3.8 households per square mile. RCC will not serve a 

number of wire centers which have a combined density of 1.3 households per square mile. Even 

though RCC is proposing to serve the higher density areas by a ratio of 2.9:l, there is no cream 

skimming concern here because Sully Buttes has disaggregated its support under Path 3 into two 

zones.ll3 Sully Buttes has designated the Sisseton wire center as Zone 2, and because it has the 

highest density of households per square mile (7.2) presumably that is the lowest-cost zone. All 

of the remaining wire centers have been designated as Zone 1, presumably because the others 

have lower household densities, ranging fi-om 0.2 to 3.5. Also, again, these slightly lower 

density areas are not contiguous with the wire centers served by RCC. 

As a result of Sully Buttes' disaggregation, RCC will not be unduly rewarded for serving 

the Sisseton wire center, as Sully Buttes has properly targeted most of its high-cost support to its 

higher-cost areas. Again, this is exactly how the disaggregation system is designed to eliminate 

cream slumming opportunities for CETCs. 

Adopting RCCYs proposed service area redefinition will not cause any undue 

administrative burden on any affected ma1 ILEC."~ Nothing in the manner in which ILECs 

conduct their business will change as a result of their respective service areas being redefined 

and SDTA introduced no evidence to demonstrate that it wi11.'I5 RCC witness Don Wood aptiy 

summarized the issue as follows: 

-- 

Sully Butte's disaggregation maps are publicly available on USACYs web site at 
http://fonn498.univessalservice.or~~/di~a~~e~ation/defau1t.a~~x .The Sully Butte 
disaggregation maps can be accessed by entering the Study Area Code 391680. The support 
amounts that Sully Buttes has designated for each zone are not available on USACys web site. 
RCC requests the Commission to take official notice of Sully Butte's filing. 

' I4  See Exh. RCCI7 at 76-77. 

See, e.g., Virginia Cellular, supra, 19 FCC Rcd at 1583. 



The ILECs have a service area today. Prior to this quotelunquote redefinition. 
They have a total service area. They receive a total number of federal support 
dollars for that service area. If you were to redefine at the wire center level 
tomorrow, the ILECs would still have the same total service area and would still 
receive the same total Universal Service dollars. The impact on them in terms of 
the USyI6in terms of the operation of their company and in terms of their network 
is zero. 

Finally, nothing about RCC's proposal will affect any rural ILEC's status as a rural 

telephone company. Service area redefinition does not change how an ILEC is regulated nor 

does it amount to a change in status under 47 U.S.C. 5 251(f) (the rural exemption). 

C. In Combination with the Western Wireless ETC Grants, a Grant of 
RCC's Petition Will Ensure That All Affected Rural ILECs Have At 
Least One Competitive ETC in All of Their Wire Centers. 

A related issue to cream-shmming is the question of whether designation in a portion of 

a rural ILEC's study area will leave sizable rural areas without competition. In this respect, 

South Dakota's rural consumers will be well served by a grant of RCC's petition. Between its 

own service area and Western Wireless', RCC submits that the two companies serve the vast 

majority of the affected rural ILECs' wire centers in South Dakota. Specifically, when taking 

both carriers' designated ETC service areas into consideration, the rural LECs affected by RCC's 

redefinition request will be covered in their entirety by one competitive ETC. Accordingly, 

consumers in virtually all of the affected rural ILECs' service territory will have the option of 

req~lesting service from at least one wireless carrier that has the obligation to take specific steps 

in response. 

Properly understood, Virginia Cellz!lar and Highland Cellular* stand for the proposition 

that the FCC is concemed with an ILEC having competition throughout its study area.l17 By 

virtue of granting RCC's petition, the rural ILECs listed above will have just that - and indeed 

they will have no basis on which to claim that any cream skimming, or effect of cream 

Tr. Vol. 2 at 92. 

See Hi~lzland Cellular, sun~~a.  at 6438 I"Because consumers in rural areas tend to have fewer 
com~etitive alternatives than consumers in urban areas, such consumers are more vulnerable to 
carriers relinquishing ETC designation.") 



skimming, problem exists for them. For example, even if it could be shown that RCC can serve 

only the low-cost portions of a given rural ILEC, any cream skimming concerns would be 

mooted by Western Wireless's ability to serve all or substantially all of the remaining portions of 

the study area. If the ILEC has disaggregated support then the cream skimming problem cannot 

exist. If it has not disaggregated, then at the least it does not have a situation where competition 

is present in only a portion of its study area. 

In short, the redefinition requested in the instant proceeding is in the public interest and it 

conforms to several others which have been approved by states and the FCC."~ RCCys proposed 

redefinition plan will in no way affect the amount or geographic distribution of support received 

by the rural ILECs, nor will it affect any ILECys study area boundaries. Most importantly, the 

requested redefinition will benefit South Dakota consumers in all reaches of RCCys licensed 

service territory, who will begin to see a variety in pricing packages and service options on par 

with those available in urban and suburban areas.llg They will see infrastructure investment in 

rural areas, which will bring improved wireless service and important health and safety benefits 

associated with increased levels of radiofi-equency coverage. Redefinition will remove a critical 

obstacle to competition, consistent with federal telecommunications policy. 

CONCLUSION 

The question for SDPUC is whether RCC will be able to improve its network in rural 

South Dakota sooner, later, or in some areas, perhaps never. RCC cannot compete for primary 

telephone service in high-cost areas with monopoly carriers that receive high-cost support.120 

See supra nn. 87,89. 

"' See 47 U.S.C. 5 254(b)(3). 

120 Ir7zplenzerztation of the Local Competition Provisions in the Teleconznzurzications Act of 1996, 
First Report and Order, 11 FCC Rcd 15499, 15506-07 (1996) (''Local Conzpetition Order") 
("The present universal service system is incompatible with the statutory mandate to introduce 
efficient competition into local markets, because the current system distorts competition in those 
markets. For example, without universal service reform, facilities-based entrants would be forced 
to compete against monopoly providers that enjoy not only the technical, economic, and 
marketing advantages of incumbency, but also subsidies that are provided only to the 
incumbents .") 



Congress set forth a means to bring competition to r~u-a1 areas by leveling the playing field in 

high-cost areas. The FCC has implemented its congressional mandate. RCC's customers pay 

into the federal fimd and they are entitled to the available benefits. Those benefits are not 

reserved exclusively for ILECs. As FCC Chairinan Michael K. Powell recently stated: 

"Competition is for rural as well as urban c~~storners."'~' 

SDPUC7s decision to grant RCC7s Petition will have a significant and positive effect on 

competitive telephone service in South Dakota. If SDPUC follows the FCC and virtually every 

state coimnissioil across the country that has addressed wireless ETC designations, RCC will 

begin to receive federal high-cost su1ppol-t in a manner that is consistent with federal law, 

enabling it to advance universal service and accelerate network construction in South Dakota. 

This will bring new, innovative, and better services as well as competitive choice to many r ~ ~ r a l  

areas in South Dakota for the first time ever. 

RCC respectfidly requests the Conmission to designate it as an ETC consistent with 

applicable federal law and precedent. 
I 

Respectfully s~lbmitted this 2 day of Jant~ary, 2005. 

GUNDERSON, PALMER, GOODSELL 
& NELSON, LLP 
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Talbot J. WieczoreB---'- 1 
Attorney for RCC Minnesota, l i ~ ~ a l d  
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Rapid City SD 57709 
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David A. LaFlu-ia 
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121 Separate Statement of Chainnan Michael K. Powell in Virginia Cellzilar, sztym. 
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II 
Briefs and Other Related Doc~unents 

United States Court of Appeals, 
Fifth Circuit. 

ALENCO COMMUNICATIONS, INC.; Amana 
Society Service Company; Arrowhead 

Communications Corporation; Ayersville Telephone 
Company; Baraga Telephone 

Company; Barry County Telephone Company; Bay 
Springs Telephone Company, 

Inc.; Bentleyville Telephone Company; Benton 
Ridge Telephone Company; 

Bloomingdale Home Telephone Company; Blue 
Earth Valley Telephone Company; 

Bruce Telephone Company; Casey Mutual 
Telephone Company; CFW Communications 
Company; Citizens Telephone Company of 
Kecksburg; Citizens Telephone Company 

of Harnmond; Citizens Telephone Corporation; 
Clements Telephone Company; 

Climax Telephone Company; Community Service 
Telephone Company; Craigville 

Telephone Company, Inc.; Crockett Telephone 
Company; Dixville Telephone 

Company; Doylestown Telephone Company; 
Dunbarton Telephone Company, Inc.; 

Dunkerton Telephone Cooperative; Eagle Valley 
Telephone Company; Easton 

Telephone Company; EcMes Telephone Company; 
Elkhart Telephone Company; 

Eustis Telephone Exchange; Farmers Coop 
Telephone Company; Farmers Mutual 

Telephone Company-Ohio; Farmers Mutual 
Telephone Company-Minnesota; Flat Rock 
Mutual Telephone Company; Fort Jennings 

Telephone Company; Frontier 
Communications of Depue; Geetingsville Telephone 

Company, Inc.; Gervais 
Telephone Company; Graceba Total 

Communications, Inc.; Granada Telephone 
Company; Granby Telephone & Telegraph 
Company-Massachusetts; Gulf Telephone 

Company; Hartington Telephone Company; Hickory 
Telephone Company; Hinton 

Telephone Company of Hinton, Oklahoma, Inc.; 
Hollis Telephone Company; Home 

Telephone Company-Nebraska; Home Telephone 
Company-Minnesota; Hot Springs 

Telephone Company; Huxley Cooperative 
Telephone Company; Indianhead Telephone 

Company; Ironton Telephone Company; Jefferson 
Telephone Company, Inc.; 

Kadoka Telephone Company; Kaleva Telephone 
Company; Kalida Telephone Company, 

Inc.; Laurel Highland Telephone Company; 
Ligonier Telephone Company; Mankato 

Citizens Telephone Company; Manti Telephone 
Company; Marianna & Scenery Hill 

Telephone Company; MarseiIles Telephone 
Company; McClure Telephone Company; 

McDonough Telephone Coop, Inc.; Mebtel 
Communications; Merchants & Farmers 

Telephone Company; Metarnora Telephone 
Company; Mid Century Telephone Coop, 

Inc.; Mid Communications Telephone Company; 
Mid-Iowa Telephone Coop 

Association; Middle Point Home Telephone 
Company; Midstate Telephone Company- 

North Dakota; Midwest Telephone Company; Miles 
Cooperative Telephone 

Association; Millry Telephone Company, Inc.; 
Minford Telephone Company, 

Inc.; Minnesota Lake Telephone Company; Mt. 
Angel Telephone Company; 

National Telephone of Alabama, Inc.; New Lisbon 
Telephone Company; North- 

Eastern Pennsylvania Telephone Company; North 
English Coop Telephone 

Company; Northwestern Indiana Telephone 
Company, Inc.; Nova Telephone 

Company; Odin Telephone Exchange, Inc.; Orwell 
Telephone Company; Osakis 

Telephone Company; Palmerton Telephone 
Company; Panhandle Telephone Coop, 

Inc.; Panora Cooperative Telephone Association; 
Pattersonville Telephone 

Company; Pennsylvania Telephone Company; 
Peoples Mutual Telephone Company; 

Peoples Telephone Company, Inc.; Pierce Telephone 
Company, Inc.; Pine Island 

Telephone Company; Pinnacle Communications; 
Prairie Grove Telephone Company; 

Pyrnatuning Independent Telephone Company; 
Redwood County Telephone Company; 

Roanoke Telephone Company, Inc.; Roberts County 
Telephone Coop Association; 

Ronan Telephone Company; Schaller Telephone 
Company; Searsboro Telephone 

Company; Shell Rock Telephone Company; South 
Canaan Telephone Company; 

Southern Montana Telephone Company; State Long 
Distance Telephone Company; 

State Telephone Company; Stayton Cooperative 
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Telephone Company; Stockholm- 
Strandburg Telephone Company; Summit Telephone 

Company; Swayzee Telephone 
Company; Sycamore Telephone Company; Tri 

County Telephone Company, Indiana; 
Tri-County Telephone Membership Corporation; 

Valley Telephone Cooperative, 
Inc.; Van Home Cooperative Telephone Company; 

Venus Telephone Corporation; 
Volcano Telephone Company; West Iowa Telephone 

Company; West Liberty 
Telephone Company; West Side Telephone 
Company; West Side Telephone Company- 

Pennsylvania; West Tennessee Telephone Company, 
Inc.; Western Telephone 

Company-South Dakota; Wikstrom Telephone 
Company, Inc.; Wilton Telephone 

Company-New Hampshire; Yadkin Valley 
Telephone Membership Corporation; Yukon- 
Waltz Telephone Company; and United States 

Telephone Association, Petitioners, 
v. 

. . FEDERAL COMMCTNICATIONS COMMISSION 
and United States of America, Respondents. 

! .  

Jan. 25,2000. 

Local exchange carriers (LECs) serving 
small towns and rural areas petitioned 

for review of orders of the Federal Communications 
Commission (FCC) making various changes to 
universal telecommunications service program. The 
Court of Appeals, Jerry E. Smith, Circuit Judge, held 
that: (1) the Telecommunications Act of 1996 is 
intended to introduce competition into the market and 
does not guarantee all local telephone service 
providers a sufficient return on investment; (2) 
promise of universal service is a goal that requires 
sufficient funding of customers, not providers; (3) 
LECs failed to show various changes to the universal 
service support fund for high-cost loops unreasonably 
failed to provide sufficient h d i n g  for universal 
service; (4) provision that subsidy for high-cost loops 
is to be portable does not violate the statutory 
principle of predictability or the statutory command 
of sufficient funding; (5) LECs failed to show that 
changes in the treatment of switching equipment 
costs, in determining access charges paid by 
interexchange carriers, unreasonably failed to provide 
sufficient and explicit funding for universal service; 

(6) takings clause challenge was premature; (7) orders 
complied with the Regulatory Flexibility Act (RFA); 
and (8) the W-A does not require economic analysis. 

Petitions denied. 

Weiner, Circuit Judge, concurred in the judgment 
only. 

West Headnotes 

111 Telecommunications -267 
372k267 Most Cited Cases 

Unlike the express statutory requirement of sufficient 
support of universal telecommunications service 
imposed by the Telecommunications Act of 1996, 
section of the Act stating that "[ilt shall be the policy 
of the United States to encourage the provision of 
new technologies and services to the public" is 
merely a broad statement of policy conferring 
substantial discretion on the Federal Communications 
Commission (FCC) to determine how best to provide 
for new technologies and services, and a universal 
service program that satisfies the specific statutory 
requirements of sufficient support necessarily satisfies 
the broad policy statement. Communications Act of 
1934, 5 7(a), as amended, 47 U.S.C.A. 6 157(a); 
Telecommunications Act of 1996, 47 U.S.C.A. § 
254(e). 

121 Telecommunications -267 
372k267 Most Cited Cases 

Under the Telecommunications Act of 1996, the 
Federal Communications Commission (FCC) must 
see to it that both universal service and local 
competition are realized; one cannot be sacrificed in 
favor of the other, and the Commission therefore is 
responsible for making the changes necessary to its 
universal service program to ensure that it survives in 
the new. world of competition. Telecommunications 
Act of 1996,47 U.S.C.A. 6 6 251-253,254(e). 

m Telecommunications -263 
372k263 Most Cited Cases 

J3J Telecommunications -267 
372k267 Most Cited Cases 

Congress has conferred broad discretion on the 
Federal Communications Commission (FCC) to 

Copr. O West 2004 No Claim to Orig. US. Govt. Works 



201 F.3d 608 
19 Communications Reg. (P&F) 429 
(Cite as: 201 F.3d 608) 

Page 3 

negotiate the dual mandates of the 
Teleconmunications Act of 1996 to promote both 
universal service and competition, and thus courts 
ought not lightly interfere with its reasoned attempt to 
achieve both objectives. 5 U.S.C.A. 6 706(2)1A); 
Telecommunications Act of 1996, 47 U.S.C.A. 4 % 
251-253,254(e). 

Telecommunications -267 
372k267 Most Cited Cases 

The Telecommunications Act of 1996 requires that 
all universal service support be explicit rather than by 
implicit subsidies, and the universal support program 
must treat all market participants equally so that, for 
example, s~ibsidies must be portable. 
Communications Act of 1934, 5 214(e)(l), as 
amended, 47 U.S.C.A. 6 214(e)(1); 
Telecommunications Act of 1996, 47 U.S.C.A. 4 
254(e). 

Telecommunications -263 
372k263 Most Cited Cases 

Where orders of the Federal Communications 
Commission (FCC) &der review, relating to the 
universal service requirement of the 
Telecommunications Act of 1996, were merely 
transitional, in the shift from monopoly to 
competition, review was especially deferential. 
Telecommunications Act of 1996, 47 U.S.C.A. 6 5 
25 1 (d)(l), 254(a)(2). 

J ~ J  Statutes -219(2) 
36lk219(2) Most Cited Cases 

J6J Statutes -219(4) 
361 k219(4) Most Cited Cases 

Court reviews agency interpretation of its statutory 
authority under the Cl~evron two-step inqujr: (1) 
where Congress has directly spoken to the precise 
question at issue, court must give effect to the 
unambiguously expressed intent of Congress, 
reversing an agency's interpretation that does not 
confirm to the statute's plain meaning; but (2) in 
situations in which the statute is either silent or 
ambiguous, the question for the court is whether the 
agency's answer is based on a permissible 
construction of the statute, and court reverses only if 
the agency's construction is arbitrary, capricious or 
manifestly contrary to the statute, while if the 
interpretation is based on a permissible construction 

of the statute, court defers to the agency's 
construction. 

J7J Administrative Law and Procedure -763 
15Ak763 Most Cited Cases 

J7J Statutes -219(1) 
3 6 1 k2 19( 1) Most Cited Cases 

The Chevron step-two analysis focuses on the 
agency's interpretation of its statutory power, while 
arbitrary-and-capricious review under the 
Administrative Procedure Act (MA) focuses on the 
reasonableness of the agency's decision- making 
process pursuant to that interpretation. 5 U.S.C.A. 8 
706(2)(A). 

JSJ Administrative Law and Procedure -763 
15Ak763 Most Cited Cases 

Review under the Administrative Procedure Act 
(MA)  to determine whether agency decision is 
arbitrary and capricious is narrow and deferential, 
requiring only that the agency articulate a rational 
relationship between the facts found and the choice 
made. 5 U.S.C.A. 4 706(2)(A). 

a ~elecohmunications -267 
372k267 Most Cited Cases 

The Telecommunications Act of 1996 is intended to 
introduce competition into the market and does not 
guarantee all local telephone service providers a 
sufficient return on investment. Telecommunications 
Act of 1996,47 U.S.C.A. $ 6 251-m.  

Telecommunications -267 
372k267 Most Cited Cases 

The promise of universal service under the 
Telecommunications Act of 1996 is a goal that 
requires sufficient funding of customers, not 
providers, and so long as there is sufficient and 
competitively-neutral funding to enable all customers 
to receive basic telecommunications services, the 
Federal Communications Commission (FCC) has 
satisfied the Act and is not M e r  required to ensure 
sufficient funding of every local telephone provider 
as well. Telecommunications Act of 1996, 41 
U.S.C.A. 4 254. 

1111 Telecommunications -267 
372k267 Most Cited Cases 
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Excessive funding of universal service support under 
the Telecommunications Act of 1996 may itself 
violate the sufficiency requirements of the Act. 
Telecommunications Act of 1996, 47 U.S.C.A. 5 
254. 

[121 Telecommunications -267 
372k267 Most Cited Cases 

Local telephone exchange carriers serving 
predominantly small towns and rural areas failed to 
show that the Federal Communications Commission's 
(FCC's) various changes to the universal service 
support fund for high-cost loops, including 
continuation of a cap on growth in the fund and 
introduction of a cap on the amount of corporate 
operations expenses that may be reported to 
determine eligibility for high-cost loop support, 
unreasonably failed to provide suf5cient funding for 
universal service or otherwise constituted an arbitrary 
and capricious regulation under the 
Telecommunications Act of 1996. 
Telecommunications Act of 1996, 47 U.S.C.A. 5 
254. - 

[131 Telecommunications -267 
372k267 Most Cited Cases 

Federal Communications Commission (FCC) order 
providing that the universal telecommunications 
service subsidy for high-cost loops is to be portable 
so that it moves with the customer, rather than staying 
with the incumbent local exchange canier (LEC), 
whenever a customer makes the decision to switch 
local service providers does not violate the statutory 
principle under the Telecommunications Act of 1996 
of predictability, or the statutory command of 
sufficient funding. Communications Act of 1934, $ 
214(e), as amended, 47 U.S.C.A. 6 214(el; 
Telecommunications Act of 1996, 47 U.S.C.A. 6 
254(b)(3,5), (el. 

1141 Telecommunications -4 
372k4 Most Cited Cases 

Under the Telecommunications Act of 1996, 
predictability is only a principle, not a statutory 
command, and thus, to satisfy a countervailing 
statutory principle, the Federal Communications 
Commission (FCC) may exercise reasoned discretion 
to ignore predictability. Telecommunications Act of 
1996,47 U.S.C.A. 6 254(bM5). 

1151 Telecommunications -267 
372k267 Most Cited Cases 

The sufficiency requirement of the 
Telecommunications Act of 1996 is intended to 
benefit the customer, not the provider, and 
"sufficient" h d i n g  of the customer's right to 
adequate telephone service can be achieved 
regardless of which carrier ultimately receives the 
subsidy. Telecommunications Act of 1996, 47 
U.S.C.A. 4 254(b)(3). 

[161 Telecommunications -267 
372k267 Most Cited Cases 

Even assuming that inflation adjustments to historical 
average loop costs would render fewer local exchange 
carriers (LECs) eligible for universal 
telecommunications service subsidies than would be 
the case under the former approach, LECs failed to 
show how this interim approach was unreasonable; 
given the eventual transition, Gder the 
Telecommunications Act of 1996, £rom historic cost 
to forward-looking cost, as required by competition, 
the Federal Communications Commission (FCC) 
reasonably concluded that the effort of collecting 
historic cost data no longer was justified. 
Telecommunications Act of 1996, 47 U.S.C.A. 4 
254. - 

1171 Telecommunications -267 
372k267 Most Cited Cases 

Interim order of the Federal Communications 
Commission (FCC) denying additional universal 
telecommunications service support in cases in which 
a rural local exchange carrier (LEC) purchases 
another exchange was within the discretion of the 
FCC to combat the opportunity for gaming the 
different universal service support regimes for rural 
and non-rural LECs by transferring ownership to a 
rural LEC. Telecommunications Act of 1996, 47 
U.S.C.A. 4 254. 

1181 Administrative Law and Procedure 
-390.1 
15Ak390.1 Most Cited Cases 

A provision for waiver of an administrative rule is 
legitimate if the underlying rule is rational, and 
cannot save a rule that on its own has no rational 
basis. 
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148k2(1) Most Cited Cases 

Telecommunications -267 
372k267 Most Cited Cases 

Local telephone exchange carriers serving 
predominantly small towns and rural areas failed to 
show that the Federal Communications Commission's 
(FCC's) changes in the treatment of switching 
equipment costs, in determining access charges paid 
by interexchange carriers, unreasonably failed to 
provide sufficient and explicit funding for universal 
service or otherwise constituted an arbitrary and 
capricious exercise of agency powers under the 
Telecommunications Act of 1996; the FCC 
determined that the assumption that it is more costly 
to switch long-distance calls than local calls, which 
had initially supported special weighting of the 
former, was obsolete, and mandate of the Act that all 
universal service support be "explicit" required that 
the special weighting be eliminated. 
Telecommunications Act of 1996, 47 U.S.C.A. 4 
254(e). 

1201 Telecommunications -267 
372k267 Most Cited Cases 

The fact that universal telecommunications support 
fund is subsidized by contributions from all 
telecommunications providers, including local 
exchange carriers (LECs), does not make it an 
"implicit subsidy" of interexchange carriers in 
violation of the Telecommunications Act of 1996, 
even if it effectively redistributes resources among 
telecommunications providers, and the Federal 
Communications Commission (FCC) reasonably 
applied the principle of equitable and 
nondiscriminatory contribution by requiring 
contributions from all telecommunications providers. 
Telecommunications Act of 1996, 47 U.S.C.A. 
254(b)(4), (d, el. 

J2lJ Telecommunications -267 
372k267 Most Cited Cases 

Predictability principle of the Telecommunications 
Act of 1996 requires only predictable rules that 
govern distribution of universal service subsidies, and 
not predictable fimding amounts, which would run 
contrary to one of the primary purposes of the Act, to 
promote competition. Teleco1~1unications Act of 
1996,47 U.S.C.A. 6 6 251-253,254(b)(5). 

12_21 Eminent Domain -2(1) 

J22J Eminent Domain -277 
148k277 Most Cited Cases 

The Fifth Amendment takings clause protects utilities 
from regulations that are so unjust as to be 
confiscatory, but it is not enough that a party merely 
speculates that a government action will cause it 
harm; rather, a taking must necessarily result from the 
regulatory actions, and such a showing cannot be 
made until the administrative agency has arrived at a 
final, defmitive position regarding how it will apply 
the regulations at issue to the particular property right 
in question. U.S.C.A. Const.Arnend. 5. 

J23J Eminent Domain -2(1.1) 
148kX1.1) Most Cited Cases 

Local telephone exchange carriers serving 
predominantly small towns and rural areas, 
challenging under the takings clause changes in 
universal telecommunications support subsidies, had 
to show that the challenged orders would jeopardize 
the financial integrity of the companies, either by 
leaving them insufficient operating capital or by 
impeding their ability to raise future capital, or they 
had to demonstrate that the reduced subsidies were 
inadequate to compensate current equity holders for 
the risk associated with their investments under a 
modified prudent investment scheme. U.S.C.A. 
Const.Amend. 5. 

[2P1 Telecommunications -263 
372k263 Most Cited Cases 

Court of Appeals could not seriously entertain a 
takings clause challenge to Federal Communications 
Commission (FCC) order changing universal 
telecommunications support subsidies until it was 
known what level of universal service funding each 
rural or small town local exchange carrier (LEC) 
would receive under the order, and under what 
circumstances the FCC would grant a waiver, 
particularly where the LECs did not present credible 
evidence that the order ever will cause drastic 
consequences for rural LECs; the mere fact that, for 
many rural carriers, universal service support 
provides a large share of the carriers' revenues is not 
enough to establish that the orders constitute a 
"taking." U.S.C.A. Const.Amend. 5; 
Telecommunications Act of 1996, 47 U.S.C.A. 8 
254. - 
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1251 Eminent Domain m ~ ( 1 . 1 )  
148k2(1.1)'Most Cited Cases 

The Fifth Amendment protects against takings but 
does not confer a constitutional right on utilities to 
government-subsidized profits. U.S.C.A. 
Const.Amend. 5. 

126] Administrative Law and Procedure -797 
15Ak797 Most Cited Cases 

Court of Appeals reviews agency compliance with the 
Regulatory Flexiibility Act (RFA) only to determine 
whether an agency has made a reasonable, good-faith 
effort to carry out the mandate of the RFA. 5 
U.S.C.A. 6 6 604.61 lfaI(1). 

J27J Administrative Law and Procedure -381 
15Ak38 1 Most Cited Cases 

The Regulatory Flexibility Act (RFA) is a procedural 
rather than substantive agency mandate. 5 U.S.C.A. 5 
604(a). 

[281 Telecommunications -267 
372k267 Most Cited Cases 

Orders of the Federal Communications Commission 
(FCC) making various changes in universal 
telecommunications support under the 
Telecommunications Act of 1996 complied with the 
Regulatory Flexibility Act (RFA), where the orders 
were accompanied by substantial discussion and 
deliberation, including consideration and reasoned 
rejection of sigruficant alternatives which, in the 
Commission's judgment, would not have achieved 
with equivalent success its twin statutory mandates of 
universal service and local competition. 5 U.S.C.A. 5 
604(al Telecommunications Act of 1996, 47 
U.S.C.A. 5 6 2 5 1 - a .  

1291 Administrative Law and Procedure 
-405.5 
15Ak405.5 Most Cited Cases 

(Formerly 15Ak404.1) 

The Regulatory Flexibility Act (RFA) does not 
require economic analysis, but mandates only that the 
agency describe the steps it took "to minimize the 
significant economic impact on small entities 

.- consistent with the stated objectives of applicable 
statutes." 5 U.S.C.A. 6 6 604(aI(5I, 607. 

"613 James U. Troup (argued), Brian D. Robinson, 
Arter & Hadden, Washington, DC, for Petitioners. 

John E. Ingle. Daniel M. Armstrong, Laurence H. 
Schecker, Willliam E. Kennard, Laurence Nicholas 
Bourne, *614 Christopher Joseph Wright, James 
Michael Cau, FCC., Washington, DC, for Federal 
Communications Commission, Respondent. 

Nancy C. Garrison, Catherine G. O'Sullivan, U.S. 
Dept. of Justice, Antitrust Division, Appellate 
Section, Washington, DC, for United States of 
America, Respondent. 

Robert B. McKenna, U.S. West, Denver, CO, 
William T. Lake, John Henrv Harwood, David M. 
S o h ,  Matthew Aaron Brill, Wilmer, Cutler & 
Pickering, Washington, DC, for US. West, Inc., 
Intervenor. 

Jules M. Perlberg, Chicago, IL, James P. Young, 
Washington, DC, for AT&T Corp., Intervenor. 

Charles C. Hunter, Catherine M. H a m ,  Hunter 
Communications Law Group, Washington, DC, for 
Teleco~nmunications Resellers Association, 
Intervenor. 

Sue D. Blumenfeld. Thomas C. Jones, Willkie Fan 
& Gallagher, Washington, DC, for Sprint 
Corporation, Intervenor. 

Paul March Smith, William Mark Hohengarten, 
Jenner & Block, Washington, DC, for MCI 
Telecommunications Corp., Intervenor. 

Michael E. Glover, Lawrence W. Katz, Edward 
Harold Shakin, Bell Atlantic Network S e ~ c e s ,  Inc., 
Arlington, VA, for Bell Atlantic, intervenor. 

Petitions for Review of Orders of the Federal 
Communications Commission. 

Before SMITH, WIENER and EMILIO M. GARZA, 
Circuit Judges. 

JERRY E. SMITH, Circuit Judge: 

This is a consolidated challenge to two orders of the 
Federal Communications Commission (the "FCC," 
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the "Commission," or the "agency") [FNl] 
prom~~lgated to satisfy the twin Congressional 
mandates articulated in the Telecommunications Act 
of 1996 (the "Act") PN21 of providing universal 
telecommunications service in the United States and 
injecting competition into the market for local 
telephone service. Petitioners--local telephone 
service providers who serve predominantly small 
towns and rural areas--challenge the orders as 
inconsistent with the statutory requirements of the 
Act; arbitrary and capricious in violation of the 
Administrative Procedure Act, 5 U.S.C. 6 706(2)(A); 
violative of the Takings Clause, U.S. CONST. 
amend. V; and in noncompliance with the 
Regulatory Flexibility Act, 5 U.S.C. 6 604. Having 
jurisdiction to review the orders pursuant to 28 
U.S.C. 6 2342(1) and 47 U.S.C. 6 402(a), we deny 
the petitions for review. 

FAN In re: Federal-State Joint Board on 
Universal Selv.; Report and Order in CC 
Docket No. 96-45, 12 FCC Rcd. 8776 
(1997) ("Order"); Fourth Order on 
Reconsideration in CC Docket No. 96-45; 
Report and Order in CC Docket Nos. 96-45, 
96-262, 94-1, 91-213, 95-72, 13 FCC Rcd. 
5318 (1997); Ei-rnta. 13 FCC Rcd. 2372 
(1998) ("Fourth Reconsideration Order"). 

FN2. Telecommunications Act of 1996. 
Pub.L. No. 104-104, 110 Stat. 56 (to be 
codified as amended in scattered sections of 
title 47, United States Code). 

I. THE STATUTORY MANDATES. 

Universal service has been a fundamental goal of 
federal telecommunications regulation since the 
passage of the Communications Act of 1934. 
Indeed, the FCC's very purpose is "to make available, 
so far as possible, to all the people of the United 
States ... a rapid, efficient, Nation-wide, and world- 
wide wire and communication service with adequate 
facilities at reasonable charges." 47 U.S.C. 6 15 1 (as 
amended). See also Texas Ofice o f  Pzrb. Util. 
Cotlnsel v. FCC, 183 F.3d 393, 405-06 & n. 2 (5th 
Cir.1999) ("TOPUC "), petition for cert. f led (Dec. 
23, 1999) (NO. 99-1072). 

Specifically, the Act requires that universal 

service support be "explicit and sufficient," 47 
U.S.C. 6 254(e), and it articulates several guiding 
principles to govern universal service--including, for 
example, that "access ... be provided in all regions of 
the Nation ... including low-income *615 consumers 
and those in rural, insular, and high cost areas," that 
services and rates be "reasonably comparable" to 
those offered "in urban areas," that "[all1 providers of 
telecommunications services ... make an equitable 
and nondiscriminatory contribution to the 
preservation and advancement of universal service," 
and that universal service support be "specific" and 
"predictable," id 4 254(b)[2)-(5); Order Tj 21. 
While the FCC is required to obey statutory 
commands, the guiding principles reflect 
congressional intent to delegate difficult policy 
choices to the Commission's discretion. See 
TOPUC, 183 F.3d at 411-12. FN31 

FN3. The Act additionally states that "[ilt 
shall be the policy of the United States to 
encourage the provision of new technologies 
and services to the public." 47 U.S.C. 5 
157(a). CJ: 47 U.S.C. 6 254(%)(2) 
(providing that universal service programs 
be guided by principle of providing access to 
advanced telecommunications and 
information services in all regions). 
Petitioners argue that the orders violate 4 
157(a). 
UnIike the express statutory requirement of 
sufficient support of universal service 
support imposed by 47 U.S.C. 6 254(e), 4 
157(a) is merely a broad statement of policy 
conferring substantial discretion on the 
Commission to determine how best to 
provide for new technologies and services. 
To our knowledge, 4 157(a) has never been 
used to invalidate an FCC action. We 
conclude, therefore, that a universal service 
program that satisfies the specific statutory 
requirements of 4 254(e) necessarily 
satisfies the broad policy statement of 5 
157(a). 

Alongside the universal service mandate is the 
directive that local telephone markets be opened to 
competition. See 47 U.S.C. 6 6 251- 253; AT&T 
Coip. v. Iowa Utils. Bd.. 525 U.S. 366, 371, 119 
S.Ct. 721, 142 L.Ed2d 835; TOPUC, 183 F.3d at 
406,412. The FCC must see to it that both universal 
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service and local competition are realized; one 
cannot be sacrificed in favor of the other. The 
Commission therefore is responsible for making the 
changes necessary to its universal service program to 
ensure that it survives in the new world of 
competition. rFN41 Because Congress has conferred 
broad discretion on the agency to negotiate these dual 
mandates, courts ought not lightly interfere with its 
reasoned attempt to achieve both objectives. See 
Chevron U.S.A., Inc. v. Natural Resources Defense 
Council, h c . ,  467 US. 837, 842-44. 104 S.Ct 2778, 
81 L.Ed.2d 694 (1984); 5 U.S.C. 6 706(2MA). 

FN4. See Order 7 7 .I-4, 20 (stating that it 
"ensure[s] that this system is sustainable in a 
competitive marketplace, thus ensuring that 
universal service is available at rates that are 
'just, unreasonable, and affordable' for all 
Americans"). 

11. THE UNlVERSAL SERVICE ORDERS. 

The orders under review make various changes to 
universal service deemed necessary achieve universal 
service within a competitive environment. We 
describe the general principles guiding the 
Commission's judgment, then detail the provisions 
specifically at issue in petitioners' various challenges. 

A. COMMISSION PRINCIPLES. 

To analyze the purpose and effect of the FCC's 
numerous regulatory changes to its universal service 
program, we find it useful first to articulate three 
principles the Commission has followed in making 
the transition from monopolistic to competitive 
universal service. First, rates must be based not on 
historical, booked costs, but rather on forward- 
looking costs. After all, market prices respond to 
current costs; historical investments, by contrast, are 
sunk costs and thus ignored. 

[I]t is current and anticipated cost, rather than 
historical cost[,] that is relevant to business 
decisions to enter markets and price products. The 
business manager makes a decision to enter a new 
market by comparing anticipated additional 
revenues (at a particular price) with anticipated 
additional costs. If the expected revenues cover all 
the costs caused by the new product, then a rational 
business manager has sound businessx616 reasons 
to enter the new market. The historical costs 

associated with the plant already in place are 
essentially irrelevant to this decision since those 
costs are "sunk" and unavoidable and are 
unaffected by the new production decision. This 
factor may be particularly significant in industries 
such as telecommunications which depend heavily 
on technological innovation, and in which a firm's 
accounting, or sunk, costs may have little relation 
to current pricing decisions. 

MCI Com7nzmications Colp. v. American Tel. & Tel. 
Corp., 708 F.2d 1081, 1116-17 (7th Cir.1983). llW51 

FN5. See also TOPUC, 183 F.3d at 407 
(stating that "the FCC decided to use the 
'forward-looking' costs to calculate the 
relevant costs of a carrier .... To encourage 
carriers to act efficiently, the agency would 
base its calculation on the costs an efficient 
carrier would incur (rather than the costs the 
incumbent caniers historically have 
incurred) "). 

Second, the old regime of implicit subsidies-that 
is, "the manipulation of rates for some customers to 
subsidize more affordable rates for othersN-must be 
phased out and replaced with explicit universal 
service subsidies--government grants that cause no 
distortion to market prices--because a competitive 
market can bear only the latter. 

TOPUC, 183 F.3d at 406. 
For obvious reasons,' this system of implicit 
subsidies can work well only under regulated 
conditions. In a competitive environment, a carrier 
that tries to subsidize below-cost rates to rural 
customers with above-cost rates to urban customers 
is vulnerable to a competitor that offers at-cost 
rates to urban customers. Because opening local 
telephone markets to competition is a principal 
objective of the Act, Congress recognized that the 
universal service system of implicit subsidies 
would have to be re-examined. 

Id. Indeed, the Act requires that all universal service - 
support be explicit. See 47 U.S.C. 6 254(el. 

Finally, the program must treat all market 
participants equally--for example, subsidies must be 
portable-so that the market, and not local or federal 
government regulators, determines who shall compete 
for and deliver services to customers. Again, this 
principle is made necessary not only by the economic 
realities of competitive markets but also by statute. 
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See 47 U.S.C. 6 214(e)(l) (requiring that all "eligible 
telecommunications carrier[s] ... shall be eligible to 
receive universal service support"). 

151 The FCC additionally defends the orders as 
reasonable interiln regulations. The shift from 
monopoly to competition is indeed dramatic. 
Congress thus expressly contemplated that the 
Commission would adopt an incremental approach to 
retooling universal service for a world of competition. 

Because the provisions under review are 
merely transitional, our review is especially 
deferential. El371 

FN6. It requires the Commission to adopt 
rules opening the local services market to 
competition "within 6 months." 47 U.S.C. 5 
251(d)(l). By contrast, the Commission 
need only adopt rules establishing a 
"specific timetable for implementation" of 
universal service, and even then, it has " 15 
months" to do so. 47 U.S.C. 16 254(a)(2>. 
See also TOPUC. 183 F.3d at 436 ("By 
instructing the FCC to establish a 'timetable 
for implementation' by the statutory 
deadline, Congress assumed the 
implementation process would occur over a 
transition period after the fifteen-month 
deadline."). 

FN7. See TOPUC 183 F.3d at 437 ("Where 
the statutory language does not explicitly 
command otherwise, we defer to the 
agency's reasonable judgment about what 
will constitute 'sufficient' support during the 
transition period from one universal service 
system to another."); id. at 440 n. 85 
(acknowledging that "we extend the FCC 
greater discretion in deciding what will be 
'sufficient' during the transition period"); 
MCI Telecomm. Corp. 17. FCC, 750 F.2d 
135, 140 (D.C.Cir.19841 (noting that 
"substantial deference by courts is accorded 
to an agency when the issue concerns interim 
relief I). 

provide local telephone service in a given 
geographical calling area through monopoly 
networks, or "exchanges," each comprising a series of 
"local loops" allowing for interconnection within the 
exchange. m 8 1  Interexchange carriers ("IXC's") 
provide long distance service by connecting callers 
served by different LEC's; such service is called 
"exchange access." EN91 

FN8. See 47 U.S.C. 6 153(26) (defining 
"local exchange carrier"); 47 U.S.C. 5 
153 (47) (defining "telephone exchange 
service"). 

Fl\J9. See 47 U.S.C. 6 153(16) (defining 
"exchange access"); 47 U.S.C. 4 153(48) 
(defining "telephone toll service"). 

Petitioners are LEC's serving predominantly small 
towns and rural areas. EN101 Intervenor Bell 
Atlantic, supporting the FCC and opposing 
petitioners, is also an LEC. Intervenor MCI is an IXC 
and also supports the FCC. 

FNIO. See 47 U.S.C. 4 15307) (defining 
"rural telephone company"). 

The FCC has established a number of universal 
service programs involving LEC's and IXC's. The 
Order implements a myriad of amendments to bring 
those programs into compliance with competition in 
the LEC market, but petitioners object to amendments 
to two of them. 

First, they oppose various changes to the universal 
service support fknd for high cost loops. Second, 
before issuing the Order, the FCC allowed certain 
small, generally rural LEC's to weight specially the 
amount of time spent by their telephone switching 
equipment on switching long distance calls, for 
purposes of calculating the access charges those 
LEC's may collect from IXC's. The Order would 
eliminate this effective subsidy and replace it with a 
new, explicit support fund. 

B. PROVISIONS. 
1. HIGH-COST LOOPS. 

Telephone service is jointly provided by two sets of 
carriers. Local exchange *617 carriers ("LEC's") Rural LEC's face special obstacles. The cost of 
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providing telephone service varies with population 
density, because dispersed populations require longer 
wires and permit lesser economies in installation, 
service, and maintenance. Also relevant are 
geographic characteristics, for climate and certain 
types of terrain make service calls and repairs more 
costly. Rural areas where telephone customers are 
dispersed and terrain is unaccommodating are 
therefore the most expensive to serve. 

, 

To meet its historic mandate of universal service, the 
FCC has established a universal service h d  to 
subsidize high-cost rural LEC's to reduce the rates 
they must charge their customers. An LEC is eligible 
for a subsidy if its operating expenses--its "loop 
costsn--are fifteen percent or more above the national 
average. Loop costs include the costs of the 
depreciated cable, wire, and circuit equipment used to 
provide local service, the depreciation and 
maintenance expenses associated with that local 
piant, and the corporate operations expenses related 
to the provision of local service. 

. . 

"Corporate operations expenses" include the costs 
incurred in formulating corporate policy, providing 
overall administration and management, and hiring 
accountants, consultants, and lawyers to understand 
and comply with FCC, state, and local regulations. 
To determine the amount of corporate operations 
expense that is properly chargeable to the provision 
of local service (and therefore included in total loop 
costs for purposes of determining eligibility for a 
subsidy), an LEC must reduce its total corporate 
operations expenses to correspond to the propotion 
of its entire plant that is local exchange plant. 

Petitioners object to a variety of changes the Order 
effects to the administration of the fimd. First, they 
oppose the continued imposition of a cap on growth 
in fund expenditures, which cap limits total available 
support to the previous year's level, adjusted for 
growth in the number of working loops. See Order 7 
302. Second, *618 they object to a new cap on the 
amount of corporate operations expenses that can be 
included in the loop cost calculation. The Order 
allows LEC's to report corporate operations expenses 
only up to 115% ofthe industry average for LEC's of 
like size. SeeOrderflv 283-285,307. 

Third, the Order makes the subsidy portable, 
following the customer who switches service fiom 
one LEC to another. Petitioners claim that 
portability violates the principle of predictable 

h d i n g .  See Order fl 3 1 1. Fourth, beginning 
January 1, 2000, the Order imposes an annual 
inflation index on the loop cost eligibility benchmark- 
-the minimum amount a loop must cost to be awarded 
a subsidy-replacing the former approach of 
~ecalculating a fresh benchmark periodically, based 
on updated estimates of industry averages. See 
Order 7 7 300-301; '47 C.F.R. 6 36.622(d) (1997). 
Finally, the Order disallows additional universal 
service support when a rural LEC acquires and 
upgrades another exchange, see Order fl 308, despite 
petitioners' claim that such mergers are efficient and 
should be encouraged. 

The cumulative result of all these changes, 
petitioners say, is that the Commission has rendered 
LEC's unable to earn a fair return and has 
discouraged future investment in telecommunications, 
and thereby has acted arbitrarily and capriciously and 
has violated the Act's sufficient funding requirement 
and the Takings Clause. 

2. SWITCHING COSTS. 

IXC's pay "access charges" to LEC's for the right to 
have access to an LEC's local exchange to connect 
long-distance calls to and fiom that exchange. 
Jurisdiction to regulate access charges is shared 
between federal and state governments. To 
implement rate-of-return regulation, state and federal 
regulators must allocate the costs of operating an 
LEC between the delivery of intrastate, interexchange 
telephone service (which is regulated by state entities) 
and the provision of interstate service (which is 
subject to the FCC's jurisdiction). To determine how 
the allocations are to be made, the agency has 
promulgated a number of cost separation rules. 

The separation rules foi costs associated with 
connecting calls--a process known as "switching"--are 
based on "dial equipment minutes of use" ("DEM's"). 
Under the rules, an LEC divides its total DEM's 
between those used to switch interstate calls and those 
used to switch intrastate calls. 

Before the orders under review, the FCC allowed 
certain small, generally rural LEC's to weight their 
DEM totals with a "toll weighting factor," thereby 
providing LEC's with a higher cost basis on which 
their federal access charge would be based. 
Petitioners maintain that the practice of DEM 
weighting reflects the higher cost of switching a long 
distance or "toll" call than that of switching a local 
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call, because certain network functions required by 
interexchange carriers--such as equal access, intra- 
LATA toll dialing parity, toll screening, toll blocking, 
Signaling System 7(SS7), expanded carrier 
identification codes, and 800 number portability-- 
require additional central processing hardware and 
software. 

The FCC has long held, however, that the disparity 
between intrastate and interstate call switching is a 
relic of old, electromechanical technology and that 
modem digital switching equipment largely 
eliminates the cost differential. m 1 1 1  Toll- 
weighting *619 continues today, not out of adherence 
to principles of cost causation--which provide that 
costs be charged to the source of the cost--but rather 
to provide an implicit subsidy for rural LEC's. m 1 2 3  

FNI 1. As the Commission stated in 1987, 
The Mountain States Telephone and 
Telegraph Company, Northwestern Bell 
Telephone Company, Pacific Northwest Bell 
Telephone Company (U.S. West), which 
originally supported the use of weighted 
DEM in its comments, changed its position 
to support measured DEM in reply 
comments because it believes the ongoing 
process of replacing older technology with 
digital switches will eliminate the need for 
any toll weighting. We believe that modem 
digital switching equipment has greatly 
reduced, if not eliminated, the additional 
cost of toll switching .... [W]e believe that 
the need for toll weighting will continue to 
diminish and will eventually be eliminated 
as the exchange carriers continue to replace 
older technology equipment with digital 
switches. 
In the Matter o f  Ainendnzent o f  Part 67 o f  
the Comnlission 's Rules and Establislirnent 
o f  a Joint Board, Recommended Decision 
and Order in CC Docket No. 80-286, 2 FCC 
Rcd. 2551, 4 49 (1987). See also In the 
Matter o f  MTS and WATS Market Structure, 
Amendments ofpart  67 (new Part 36) o f  the 
Commission's Rzrles and Establiskment o f  a 
Federal-State Joint Board, Report and 
Order in CC Docket Nos. 75-72, 80-286, 86- 
297.2 FCCRC~.  2 6 3 9 , ~  5 (1987). 

FN12. See TOPUC, 183 F.3d at 425 (noting 

"the sorts of implicit subsidies currently used 
by the FCC in its [DEM] weighting 
program"). 

The Order replaces toll-weighting with a new 
universal service fund (separate from the fund for 
high-cost loops). See Order 7 7 303-304. 
Petitioners object for three reasons. 

First, they claim the Order arbitrarily and 
capriciously abandons cost- causation principles. 
Second, because it would be financed by all 
telecommunications carriers, including small LEC's 
such as petitioners, the new fund constitutes an 
unlawful subsidy by small LEC's in favor of IXC's 
because it effectively saves IXC's fiom having to pay 
for the more expensive cost of switching their long- 
distance calls. Finally, just as they do with respect to 
the high-cost loop fund, petitioners object on the 
ground that portability violates the principle of 
predictability and the statutory command of sufficient 
funding. Specifically, they claim that if just 25% of 
the revenue that the FCC has made portable is lost by 
a typical small LEC, the annual rate of return for 
interstate access service will, in many cases, fall to 
minus 10.53%. 

III. COMMUNICATIONS ACT AND 
ADMINISTRATIVE PROCEDURE ACT 

CHALLENGES. 

Petitioners' main challenge is that the orders are 
inconsistent with the statutory mandates of the Act. 
Therefore, they claim, the orders constitute arbitrary 
and capricious regulation. 

A. STANDARD OF REVIEW. 

Courts review agency conduct in two ways. 
First, we review agency interpretation of their 
statutory authority under the familiar Chevron two- 
step inquiry. See Clzmron, 467 US.  at 842-44, 104 
S.Ct 2778. 

Under step one, where "Congress has directly spoken 
to the precise question at issue," we must "give effect 
to the unambiguously expressed intent of Congress," 
reversing an agency's interpretation that does not 
conform to the statute's plain meaning. Id. at 84243, 
104 S.Ct 2778. Under step two, which addresses 
situations in which the statute is either silent or 
ambiguous, "the question for the court is whether the 
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agency's answer is based on a permissible 
construction of the statute." Id. at 843, 104 S.Ct. 
2778. We reverse only if the agency's construction is 
"arbitrary, capricious or manifestly contrary to the 
statute." Id. at 844, 104 S.Ct 2778. If, on the other 
hand, the interpretation "is based on a permissible 
construction of the statute," we defer to the agency's 
construction. 

In addition, the Administrative Procedure Act 
("APA") empowers courts to reverse agency action 
that is arbitrary and capricious. See 5 U.S.C. 6 
706(2)(A); Harris v. United States. 19 F.3d 1090 
(5th Cir.1994). Clzevron step-two focuses on the 
agency's interpretation of its statutory power, while 
APA arbitrary-and-capricious review focuses on the 
reasonableness of the agency's decision-making 
process pursuant to that interpretation. See TOPUC, 
183 F.3d at 410. Like Chevron step-two, APA 
arbitrary and capricious review is *620 narrow and 
deferential, requiring only that the agency "articulate[ 
] a rational relationship between the facts found and 
the choice made." -Hamk, 19 F.3d at 1096 (quoting 
Motor Vehicle Mfis. Ass'n o f  United States v. State 
Farm Mut. Auto. Ins. Co.. 463 US .  29.43, 103 S.Ct. 
2856, 77 L.Ed.2d 443 (1983)). "[Tlhe agency's 
decision need not be ideal." Moreover, our review 
here is especially deferential, because the provisions 
under review are merely transitional, as expressly 
contemplated by the Act. -m131 

FN13. See note 7, supra. 

B. ANALYSIS. 

Petitioners assert two general themes. First, the 
challenges go directly to the heart of FCC expertise- 
whether the Commission has sufficiently and 
explicitly supported universal service in an open, 
competitive market-and thus must overcome 
substantial judicial deference. Examining the Act 
through the lens of Chevron, we note that Congress 
obviously intended to rely primarily on FCC 
discretion, and not vigorous judicial review, to ensure 
satisfaction of the Act's dual mandates. As we noted 
in a prior challenge to an FCC universal service 
regulation, 

[t]o be sure, the FCC's reason for adopting this 
methodology is not just to preserve universal 
service. Rather, it is also trying to encourage local 
competition .... As long as it can reasonably argue 

that the methodology will provide sufficient 
support for universal service, however, it is fiee, 
under the deference we afford it under Chevron 
step-two, to adopt a methodology that serves its 
other goal of encouraging local competition. 

TOPUC, 183 F.3d at 4 12. Petitioners do not satisfy 
the high evidentiary standard necessary to establish 
that the Commission acted arbitrarily and capriciously 
when it produced its interim rules. 

J91r10) Second, petitioners' sufficiency challenge 
fundamentally misses the goal of the Act. The Act 
does not guarantee all local telephone service 
providers a sufficient return on investment; quite to 
the contrary, it is intended to introduce competition 
into the market. Competition necessarily brings the 
risk that some telephone service providers will be 
unable to compete. The Act only promises universal 
service, and that is a goal that requires sufficient 
funding of customers, not providers. So long as 
there is sufficient and competitively-neutral funding 
to enable all customers to receive basic 
telecommunications services, the FCC has satisfied 
the Act and is not further required to ensure sufficient 
fimding of every local telephone provider as well. 

Moreover, excessive funding may itself violate 
the sufticiency requirements of the Act. Because 
universal service is funded by a general pool 
subsidized by all telecommunications providers-and 
thus indirectly by the customers-excess subsidization 
in some cases may detract from universal service by 
causing rates unnecessarily to rise, thereby pricing 
some consumers out of the market. 

1. HIGH-COST LOOPS. 

Petitioners fail to show that the FCC's various 
changes to the universal service support fund for 
high-cost loops unreasonably fails to provide 
sufficient funding for universal service or otherwise 
constitutes an arbitrary and capricious regulation 
under the Act. First, they object to the agency's 
continuation of a cap on growth in the fund, adjusted 
only for changes in the total number of working 
loops. The cap's track record, however, reflects a 
reasonable balance between the Commission's 
mandate to ensure sufficient support for universal 
service and the need to combat wasteful spending. 
The agency's broad discretion to provide sufficient 
universal service funding includes the decision to 
impose cost controls to avoid excessive expenditures 
that will detract from "621 universal service. 
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Petitioners do not show how the FCC has abused that 
discretion. 

Second, petitioners object to the introduction of a 
cap on the amount of corporate operations expenses 
that may be reported to determine eligibility for high- 
cost loop support. The Order limits LEC's to 115% 
of the industry average for corporate operations 
expenses accrued by camers of like size. See Order f 
7 283-285,307. 

Petitioners claim that corporate operations expenses 
are already capped and that there is no need for a 
second cap. rFN141 It is true that, even before the 
Order, the amount of reportable corporate operations 
expenses was determined by multiplying an LEC's 
total corporate operations expenses by the percentage 
of its total plant that is local exchange plant. This is 
no cap, however, but rather a reasonable method of 
allocating costs. The proposed 115% rule is thus a 
wholly reasonable exercise of the Commission's 
legitimate power to combat abusive spending; absent 
the proposed rule, the regulations provide no 
incentive to keep costs down. Moreover, given its 
legitimate cost concerns, the agency was well within 
its discretion to impose a cap rather than to undertake 
the more costly alternative of intensive auditing. 

FN14. See ALLTEL Colp. v. FCC, 838 F.2d 
551, 561 (D.C.Cir.1988) ( "A regulation 
perfectly reasonable and appropriate in the 
face of a given problem may be highly 
capricious if that problem does not exist."). 

Petitioners additionally claim that the cap on review 
is excessively burdensome, driving interstate rates of 
return to 2.81% for rural LEC1s. Even a s s w g  that 
this statistic proves that customers have failed to 
receive sufficient universe service support, this 
statistic is based on the experience of only a single 
provider--the Bay Springs Telephone Company--and 
not a statistically valid sample. Petitioners' evidence 
therefore does not establish that the cap unreasonably 
fails to provide sufficient service; at most it presents 
an anomaly that can be addressed by a request for a 
waiver. IFN151 

FN15. See 47 C.F.R. 8 1.3; Fourth 
Reconsideration Order 1 f 93,102,108. 
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Moreover, the statistic ignores the Fourth 
Reconsideration Order, in which the FCC responded 
to petitioners' concerns by, inter alia, establishing a 
minimum cap of $300,000. See Fourth 
Reconsideration Order f f 85-1 09. Petitioners 
present no evidence disputing the sufficiency of the 
currently operative cap. 

Third, the order provides that the universal 
service subsidy be portable so that it moves with the 
customer, rather than stay with the incumbent LEC, 
whenever a customer makes the decision to switch 
local service providers. Petitioners claim that 
portability violates the statutory principle of 
predictability, see 47 U.S.C. 6 254(b)(5), and the 
statutory command of sufficient funding. 

We reiterate that predictability is only a 
principle, not a statutory command. To satisfy a 
countervailing statutory principle, therefore, the FCC 
may exercise reasoned discretion to ignore 
predictability. See TOPUC, 183 F.3d at 41 1-12. 

Moreover, petitioners cannot even show that 
portability violates sufficiency or predictability. The 
purpose of universal senrice is to benefit the 
customer, not the carrier. m 1 6 1  "Sufficient" 
funding of the customer's right to adequate telephone 
service can be achieved regardless of which carrier 
ultimately receives the subsidy. FN171 

FN16. See, e.g., 47 U.S.C. 4 254(b')(3) 
(stating that "Consumers in all regions of the 
Nation" shall receive comparable telephone 
service). 

FN17. Petitioners estimate that the 
introduction of competition will result in a 
loss of approximately 25% of the customer 
base. The FCC counters with historical 
trends that would predict market share losses 
of only 3%. Because we conclude that the 
sufficiency requirement is intended to 
benefit the customer, not the provider, we 
need not resolve this particular dispute. 

*622 The methodology governing . subsidy 
disbursements is plainly stated and made available to 
LEC's. What petitioners seek is not merely 
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predictable funding mechanisms, but predictable 
market outcomes. Indeed, what they wish is 
protection from competition, the very zntithesis of the 
Act. 

To the extent petitioners argue that Congress 
recognized the precarious competitive positions of 
rural LEC's, their concerns are addressed by 47 
U.S.C. 6 2 l4(el which empowers state commissions 
to regulate entry into rural markets. fFN181 
Furthermore, portability is not only consistent with 
predictability, but also is- dictated by principles of 
competitive neutrality and the statutory command that 
universal service support be spent "only for the 
provision, maintenance, and upgrading of facilities 
and services for which the [universal service] support 
is intended." 47 U.S.C. 6 254(e). 

FNl8. See 47 U.S.C. 6 254(e)121 ("Before 
designating an additional eligible 
telecommunications camer for an area 
served by a rural telephone company, the 
State commission shall find that the 
designation is in the public interest."). 

jXJ Fourth, rather than continue to determine the 
eligibility threshold for high-cost loop support by 
recalculating the national average loop cost, the FCC 
now simply will adjust the previously-calculated 
national average by an annual inflation index. Even 
assuming, as petitioners contend, that inflation 
adjustments to historical averages in fact would 
render fewer LEC's eligible for universal service 
subsidies than would be the case under the former 
approach, petitioners nevertheless fail to show how 
this interim approach is unreasonable. Given the 
eventual transition from historic cost to forward- 
looking cost, as required by competition, the FCC 
reasonably concluded that the effort of collecting 
historic cost data no longer was justified. 

Finally, petitioners claim that sales and transfers 
of exchanges by rural providers are efficient and 
ought to be encouraged and subsidized. The Order, 
by contrast, denies additional universal service 
support in cases in which a rural LEC purcliases 
another.exchange. 

When the permanent rules for universal access within 
the context of local competition are in place, all 
exchanges will be governed by uniform rules with 

respect to universal service support, without regard to 
the rural or non-rural status of the LEC. In the 
interim, however, the rules continue to treat rural and 
other LEC's differently, in recognition of the 
continued greater need of rural LEC's. The 
opportunity thus exists for gaming the different 
universal service support regimes by transferring 
ownership to a rural LEC. The FCC acted within its 
discretion to combat such gaming by keying 
regulatory treatment to an exchange's original 
ownership status, without regard to any subsequent 
transfer in ownership. 

il8J The Commission argues that, as a last resort, the 
availability of waivers cures its orders of any 
deficiency with respect to sufficiency and 
predictability. EN191 Even if the waiver provisions 
were debatable as a policy matter, they are not an 
issue for judicial review. For our purposes, a waiver 
provision is legitimate if the underlying rule is 
rational, see National Rza-a2 Telecom Ass'n v. FCC, 
988 F.2d 174, l8l  (D.C.Cir.19932 and cannot save a 
rule that on its own has no rational basis, see ALLTEL 
C o p ,  838 F.2d at 561-62. We therefore can uphold 
these amendments relating to the high-cost loop fund 
without addressing the wisdom of allowing waivers. 

FN19. See 47 C.F.R. 4 1.3 (general waiver 
provision for all FCC regulations); Fourth 
Reconsideration Order 1 38 (providing for 
waiver of indexed cap on growth in high cost 
loop fund); Id. at 7 7 93, 102, 108 
(providing for waiver of cap on corporate 
operations expenses). 

2. SWITCHING COSTS. 

Petitioners also fail to show that the FCC's 
various changes to the treatment *623 of switching 
equipment costs unreasonably fail to provide ' 

sufficient and explicit funding for universal service or 
otherwise constitute an arbitrary and capricious 
exercise of agency powers under the Act. First, 
petitioners claim that the changes arbitrarily and 
capriciously abandon cost- causation principles. 
They insist on retaining special weighting on the 
assumption that it is in fact more costly to switch 
long-distance calls than local calls. Therefore, under 
cost-causative principles, IXC's should pay higher 
access charges, because they are responsible for a 
greater proportion of switching costs. 
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As we have said, however, the Commission has long 
abandoned this assumption. Instead, special 
weighting has been allowed to continue solely to 
provide an additional subsidy to rural LEC's, an 
interest that would be equally served by the new 
universal service support fund. Indeed, the Order 
makes plain that the new fund shall provide support 
"corresponding in amount to that generated formerly 
by DEM weighting." Order 303. Moreover, by 
mandating that all universal service support be 
"explicit," 47 U.S.C. $ 254(e) requires that this 
special weighting be eliminated. 

j2OJ Petitioners' second objection simply 
misconstrues the requirement of "explicit" funding. 
They argue that, because the new fund would be 
financed by all telecommunications carriers, 
including small LEC's such as petitioners, the new 
fund constitutes an unlawful subsidy in favor for 
IXC's. 

Again, petitioners rest their argument on the same 
assumption deemed obsolete by the FCC--that long- 
distance switchmg is more costly than local 
switching. Even so, we made clear in TOPUC that the 
implicit/explicit distinction turns on the difference 
between direct subsidies fkorn support funds and 
recovery through access charges and rate structures. 
"The statute provides little guidance on whether 
'explicit' means 'explicit to the consumer' ... or 
'explicit to the carrier' ... bu t  it] does state, however, 
that all universal service support should be 'explicit.' 
... By forcing GTE to recover its universal service 
contributions from its access charges, the FCC's 
interpretation maintains an implicit subsidy for 
ILEC's such as GTE." 183 F.3d at 425. 

Petitioners thus misconstrue the meaning of the 
explicit funding requirement. The fact that the fund is 
subsidized by contributions from all 
telecommunications providers, including LEC's, does 
not make it an implicit subsidy under 4 254(e), even 
if it effectively redistributes resources among 
telecommunications providers. 

Moreover, 6 254(b)(4) requires "[all1 providers of 
telecommunications services [to] make an equitable 
and nondiscriminatory contribution to the 
preservation and advancement of universal service." 
47 U.S.C. 6 2546)(4) (emphasis added); see also 47 
U.S.C. 8 254(dl. The Commission reasonably 
applied the principle of equitable and 

nondiscriminatory contribution by requiring 
contributions from all telecommunications providers. 

Finally, petitioners object on the ground that 
portability violates the principle of predictability and 
the statutory command of sufficient funding. 
Specifically, they claim that, if just 25% of the 
revenue that the FCC has made portable is lost by a 
typical small LEC, the annual rate of return for 
interstate access service will, in many cases, fall to 
minus 10.53%. 

&!lJ As we have said, the Commission reasonably 
construed the predictability principle to require only 
predictable rules that govern distsibution of the 
subsidies, and not to require predictable funding 
amounts. Indeed, to construe the predictability 
principle to require the latter would amount to 
protection from competition and thereby would run 
contrary to one of the primary purposes of the Act. 

Moreover, petitioners' approach to the predictability 
principle would prohibit also *624 the current 
subsidy effect of weighting switching costs. Under 
the current plan, LEC's receive the subsidy implicitly 
through access charges-- costs that are realized only 
when customers make telephone calls. The old 
system of implicit subsidies is no less portable than is 
the explicit subsidies contemplated by the new fund, 
for an LEC cannot assess access charges against 
IXC's for the costs of a customer who has left that 
LEC for another provider. We therefore uphold the 
Order over petitioners' APA and Chevrolz challenges. 

IV. TAKINGS CHALLENGE. 

Notwithstanding the above analysis, petitioners 
request us to read the Act to avoid a violation of the 
Takings Clause. See Edward J. DeBmtolo Cow. s. 
Floricia Gulf Coast Bziildina & Constr. Trades 
Co~ncil,  485 US. 568, 575, 108 S.Ct. 1392, 99 
L.Ed.2d 645 (1988). We see no reason to invoke the 
canon of avoidance, however, because we are simply 
not presented with a constitutional violation. 

1221r231 The Fifth Amendment protects utilities from 
regulations that are "so unjust as to be confiscatory." 
Duquesne Light Co. v. Barasclz. 488 US.  299, 307, 
109 S.Ct. 609, 102 L.Ed.2d 646 (19891. Petitioners 
therefore must show that a regulation will "jeopardize 
the financial integrity of the companies, either by 
leaving them insufficient operating capital or by 
impeding their ability to raise future capital," or they 
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must demonstrate that the reduced subsidies "are 
inadequate to compensate current equity holders for 
the risk associated with their investments under a 
modified prudent investment scheme." Dz~ques~ze, 
488 US.  at 312. 109 S.Ct 609. 

It is not enough that a party merely speculates that a 
government action will cause it harm. Rather, a 
taking must " 'necessarily' result i?om the regulatory 
actions." TOPUC, 183 F.3d at 437 (citing LJnited 
States v. Riversicle Bawiew Homes. 474 US. 121, 
128 n. 5, 106 S.Ct 455, 88 L.Ed.2d 419 (1985)). 
Such a showing cannot be made here "until the 
administrative agency has anived at a final, definitive 
position regarding how it will apply the regulations at 
issue to the particular Lproperty right] in question." 
Williamson Countv Renional Planninn Cornnz 'n v. 
Hamilton Bank, 473 US .  172, 191. 105 S.Ct 3108, 
87 L.Ed.2d 126 (1985). 

At the very least, therefore, petitioners must 
wait to experience the actual consequences of the 
Order before a court may even begin to consider 
whether the FCC has effected a constitutional taking. 
Until it is known what level of universal service 
funding each petitioner will receive under the Order, 
and under what circumstances the Commission will 
grant a waiver, we cannot seriously entertain a 
Takings Clause challenge. 

a Furthermore, petitioners do not present credible 
evidence that the Order ever will cause the drastic 
consequences for rural LEC's articulated in 
Du~uesne. The mere fact that, "[fjor many rural 
carriers, universal service support provides a large 
share of the carriers' revenues," Order 7 294, is not 
enough to establish that the orders constitute a taking. 
The Fifth Amendment protects against takings; it 
does not confer a constitutional right to governmeni- 
subsidized profits. The Takings Clause thus erects 
no barrier to our Chevron and APA analysis. 

V. REGULATORY FLEXZBILITY ACT 
CHALLENGE. 

Under the Regulatory Flexibility Act ("RFA"), 
h a 1  agency rules must contain a "final regulatory 
flexibility analysis" ("FRFA"), 5 U.S.C. 6 604(al, 
which must include 

a description of the steps the agency has taken to 
minimize the significant economic impact on small 
entities consistent with the stated objectives of 
applicable statutes, including a statement of the 

. . 

factual, policy, and legal reasons for selecting the 
alternative adopted in the final rule and why each 
one of the other *625 significant alternatives to the 
rule considered by the agency which affect the 
impact on small entities was rejected. 

5 U.S.C. 6 604(a)(5). In 1996, Congress provided 
for judicial review of agency compliance with the 
RFA. See 5 U.S.C. 6 61 l(a)(l). We review only to 
determine whether an agency has made a "reasonable, 
good-faith effort" to carry out the mandate of the 
RFA. Associated Fisheries, Inc. v. Dalev. 127 F.3d 
104, 114 (1st Cir.1997). 

1271r281 Petitioners' RFA argument amounts to liffle 
more than a redressing of its earlier Chevron and 
AF'A claims. The RFA is a procedural rather than 
substantive agency mandate, to be sure, m20l but 
petitioners fail to articulate specific procedural flaws 
in the FCC's promulgation of the orders. In fact, 
both orders are accompanied by substantial 
discussion and deliberation, including consideration 
and reasoned rejection of sigdicant alternatives 
which, in the Commission's judgment, would not have 
achieved with equivalent success its twin statutory 
mandates of universal service and local competition. 
The RFA requires no more. IFN2 11 

FN20. See Associated Fisheries. 127 F.3d at 
114 (stating that "section 604 does not - 
command an agency to take specific 
substantive measures, but, rather, only to 
give explicit consideration to less onerous 
options"). 

FN21. See Associated Fisheries. 127 F.3d at 
115 (noting that "section 604 does not - 
require that an FRFA address every 
alternative, but only that it address 
significant ones."). 

Petitioners come closest to stating a meritorious 
procedural objection when they assert that the FCC 
failed either to undertake or to present economic 
analysis. Even assuming that that were so, the RFA 
plainly does not require economic analysis, but 
mandates only that the agency describe the steps it 
took "to minimize the significant economic impact on 
small entities consistent with the stated objectives of 
applicable statutes." 5 U.S.C. 8 604(a)(5). 
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The RFA specifically requires "a statement of the 
factual, policy, and legal reasons for selecting the 1998 WL 34084157 (Appellate Brief) Brief for 
alternative adopted in the final rule." Id. Nowhere Federal Communications Commission (Nov. 02, 
does it require, however, cost-benefit analysis or 1998) 
economic modeling. Indeed, the RFA expressly states 
that, "[iln complying with [section 6041 an agency 1998 WL 34081624 (Appellate Brief) Brief for 
may provide either a quantifiable or numerical Petitioners (Aun. 3 1, 19981 
description of the effects of a proposed rule or 
alternatives to the proposed rule, or more general END OF DOCUMENT 
descriptive statements if quantification is not 
practicable or reliable." 5 U.S.C. fj 607. m 2 2 1  We 
therefore conclude that the FCC reasonably complied 
with the requirements of the RFA. 

FN22. See also Associated Fisheries, 127 
F.3d at 115 ("Section 604 prescribes the 
content of an FRFA, but it does not demand 
a particular mode of presentation."). 

CONCLUSION. 

Petitioners' various challenges fail because they 
fimdamentally misunderstand a primary purpose of 
the Communications Act--to herald and realize a new 
era of competition in the market for local telephone 
service while continuing to pursue the goal of 
universal service. They therefore confuse the 
requirement of sufficient support for universal service 
within a market in which telephone service providers 
compete for customers, which federal law mandates, 
with a guarantee of economic success for all 
providers, a guarantee that conflicts with competition. 

The FCC interim orders are reasonably tailored to 
achieving universal service and competition in local 
markets. They do not effect a cognizable, 
unconstitutional taking. And they were promulgated 
in reasonable compliance with the requirements of the 
RFA. We therefore DENY the petitions for review. 

Judge WIENER concurs in the judgment only. 

201 F.3d 608, 19 Communications Reg. (P&F) 429 
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ORDER 

Adopted: August 25,2004 Released: August 25,2004 

By the Acting Chief, Wireline Competition Bureau: 

I. INTRODUCTION 

1 .  In this Order, we grant the petitions of NPCR, Inc. d/b/a Nextel Partners (Nextel) to be 
designated as an eligible telecommunications carrier (ETC) for the requested service areas in Alabama, 
Florida, Georgia, New York, Pennsylvania, Tennessee, and Virginia, pursuant to section 214(e)(6) of the 
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Communications Act of 1934, as amended (the ~ c t ) . '  In so doing, w e  conclude that Nextel, a 
commercial mobile radio service (CMRS) carrier, has satisfied the statutory eligibility requirements of 
section 214(e)(l) to be designated as an ETC.~ 

II. BACKGROUND 

A. The Act 

2. Section 254(e) of the Act provides that "ody an eligible telecommunications carrier 
designated under section 214(e) shall be eligible to receive specific Federal universal service support."3 
Pursuant to section 214(e)(l), a common carrier designated as an ETC must offer and advertise the 
services supported by the federal universal service mechanisms throughout the designated service area.4 

'see NPCR, Inc. W a  Nextel Partners Petition for Designation as an Eligible Telecommunications Canier in the 
State of Alabama, filed Apr. 4,2003 (AL Petition); Amendment to Petition for Designation as an Eligible 
Telecommunications Carrier in the State of Alabama, filed July 16,2003 (AL Amendment); Letter fiom Catalano & 
Plache, PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed Mar. 24,2004 (AL March 24 Supplement); 
NPCR, Inc. d/b/a Nextel Petition for Designation as an Eligible Telecommunications Camer in the State of Florida, 
filed Sept. 16,2003 (FL Petition); Supplement to Petition for Designation as an Eligible Telecommunications 
Carrier in the State of Florida, filed Sept. 23,2003 (FL Sept. 23 Supplement); Letter from Catalano & Plache, 
PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24,2004 (FL March 24 Supplement); NPCR, 
Inc. d/b/a Nextel Petition for Designation as an Eligible Telecommunications Camer in tbe State of Georgia, filed 
July 10,2003 (GA Petition); Amendment to Petition for Designation as an Eligible Telecornmunications Carrier in 
the State of Georgia, filed Oct. 28,2003 (GA Amendment 1); Letter fiom Catalano & Plache, PLLC, Counsel for 
Nextel to Marlene H. Dortch, FCC, filed March 24,2004 (GA March 24 Supplement); NPCR, Inc. d/b/a Nextel 
Partners for Designation as an Eligible Telecommunications Camer m the State ofNew York, filed Apr. 3,2003 
(NY Petition); Erratum to Petition for Designation as an Eligible Telecommunications Carrier in the State of New 
York, filed Apr. 9,2003 (NY Erratum); Amendment to Petition for Designation as an Eligible Telecommunications 
Carrier in the State of New York, filed May 28,2003 (NY Amendment I); Amendment to Petition for Designation 
as an Eligible Telecommunications Camer in the State of New York, filed July 16,2003 (NY Amendment 11); 
Letter fiom Catalano & Plache, PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24,2004 (NY 
March 24 Supplement); NPCR, Inc. d/b/a Nextel Petition for Designation as an Eligible Telecommunications 
Carrier in the Commonwealth of Pennsylvania, filed Apr. 3,2003 (PA Petition); Letter f?om Catalano & Plache, 
PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24,2004 (PA Supplement); NPCR, Inc. d/b/a 
Nextel Petition for Designation as an Eligible Telecommunications Carrier in the State of Tennessee, filed June 12, 
2003 (TN Petition); Erratum to Petition for Designation as an Eligible Telecommunications Carrier in the State of 
Tennessee, filed July 1,2003 (TN Erratum I); Amendment to Petition for Designation as an Eligible 
Telecommunications Carrier in the State of Tennessee, filed July 16,2003 (TN Amendment); Affidavit ofNPCR, 
Inc. from Donald Manning, NPCR, Inc., filed Oct. 1,2003 (TN Affidavit I); Affidavit of NPCR, Inc. £rom Donald 
Manning, NPCR, Inc., filed Oct. 1,2003 (TN Affidavit 11); Letter fiom Catalano & Plache, PLLC, Counsel for 
Nextel to Marlene H. Dortch, FCC, filed March 24,2004 (TN March 24 Supplement); Erratum to Petition for 
Designation as an Eligible Telecommunications Carrier in the State of Tennessee, filed Apr. 19,2004 (TN Enatum 
11); Second Erratum to Petition for Designation as an Eligible Telecommunications Carrier in the State of Tennessee, 
filed June 29,2004 (TN June 29 Erratum); NPCR, Inc. d/b/a Nextel Petition for Designation as an Eligible 
Telecommunications Carrier in the Commonwealth of Virginia, filed Apr. 23,2003 (VA Petition); Amendment to 
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, filed June 10, 
2003 (VA Amendment I); Amendment to Petition for Designation as an Eligible Telecommunications Carrier in the 
Commonwealth of Virginia, filed Nov. 24,2003 (VA N,ovember 24 Amendment); Letter from Catalano & Plache, 
PLLC, Counsel for Nextel to Marlene H. Dortch, FCC, filed March 24,2004 (VA March 24 Supplement). See also 
47 U.S.C. F) 214(e)(6). 
2 47 U.S.C. F) 214(e)(l). 

347 U.S.C. 5 254(e). 

447 U.S.C. F) 214(e)(l). 



Federal Communications Commission DA 04-2667 

3. Section 214(e)(2) of the Act provides state commissions with the primary responsibility 
for performing ETC designations.' Section 214(e)(6), however, directs the Commission, upon request, to 
designate as an ETC "a common carrier providing telephone exchange service and exchange access that is 
not subject to the jurisdiction of a State  commission.'^ Under section 214(e)(6), the Commission may, 
with respect to an area served by a rural telephone company, and shall, in all other cases, designate more 
than one common carrier as an ETC for a designated service area, consistent with the public interest, 
convenience, and necessity, so long as the requesting camer meets the requirements of section 214(e)(l)-' 
Before designating an additional ETC for an area served by a rural telephone company, the Commission 
must determine that the designation is in the public interest8 The Wireline Competition Bureau @urea") 
has delegated authority to perform ETC designations! 

B. Commission Requirements for ETC Designation 

4. An ETC petition must contain the following: (1) a certification and brief statement of 
supporting facts demonstrating that the petitioner is not subject to the jurisdiction of a state commission; 
(2) a certification that the petitioner offers or intends to offer all services designated for support by the 
Commission pursuant to section 254(c); (3) a certification that the petitioner offers or intends to offer the 
supported services "either using its own facilities or a cornbination of its own facilities and resale of 
another carrier's services;" (4) a description of how the petitioner "advertise[s] the availability of 
[supported] services and the charges therefor using media of general distribution;" and (5) if the petitioner 
meets the definition of a "rural telephone company" pursuant to section 3(37) of the Act, the petitioner 
must identify its study area, orJ if the petitioner is not a rural telephone company, it must include a 
detailed description of the geographic service area for which it requests an ETC designation from the 
  om mission.'^ 

5. On June 30,2000, the Commission released the Twelfth Report and Order which, among 
other things, set forth how a carrier seeking ETC designation from the Commission must demonstrate that 
the state commission lacks jurisdiction to perform the ETC designation." Carriers seeking designation as 
an ETC for service provided on non-tribal lands must provide the Commission with an "affirmative 
statement" from the state commission or a court of competent jurisdiction that the carrier is not subject to 

5 47 U.S.C. $214(e)(2). See also Federal-State Joint Board on Universal Service; Promoting Deployment and 
Subscribership in UnservedAreas, Including Tribal andlnsular Areas, Twelfih Report and Order, Memorandum 
Opinion and Order, and Further Notice of Proposed Rulemakiig, CC Docket No. 96-45, 15 FCC Rcd 12208, 12255, 
para. 93 (2000) (Tweljh Report and Order). 

647 U.S.C. 4 214(e)(6). See, e.g., Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition 
for Designation as an Eligible Telecommunications Carrier for the Commonwealth of Virginia, Memorandum 
Opinion and Ordzr, CC Docket No. 96-45,19 FCC Rcd 1563 (2004) (Virginia Cellular Order); Federal-State Joint 
Board on Universal Service, Highland Cellular, Inc. Petition for Designation as an Eligible Telecommunications 
Carrier for the Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, 19 FCC Rcd 
6422 (2004) (Highland Cellular Order). 
7 47 U.S.C. 4 214(e)(6). 

8 ~ d .  

'see Procedures for FCC Designation of Eligible Telecommunications Carriers Pursuant to Section 214(e)(6) of the 
Communications Act, Public Notice, 12 FCC Rcd 22947,22948 (1997) (ETC Procedures PN). The Wireline 
Competition Bureau was previously named the Common Carrier Bureau. 
10 See ETC Procedures PN, 12 FCC Rcd at 22948-49; 47 U.S.C. $ 3(37). See also Federal-State Joint Board on 
Universal Service, Western -Wireless Corporation Petition for Preemption of an Order of the South Dakota Public 
Utilities Commission, Declaratory Ruling, CC Docket No. 96-45, 15 FCC Rcd 15 168 (2000) (Declaratory Ruling), 
recon. pending. 

"see Twelfih Report and Order, 15 FCC Rcd at 12255-65, paras. 93-1 14. 
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the state commission's jurisdiction-l2 The requirement to provide an "affirmative statement" ensures that 
the state commission has had "a specific opportunity to address and resolve issues involving a state 
commission's authority under state law to regulate certain carriers or classes of carriers."13 

6 .  On January 22,2004, the Commission released the Virginia Cellular Order, which 
granted in part and denied in part the petition of Virginia Cellular, LLC (Virginia Cellular) to be 
designated as an ETC throughout its licensed service area in the Commonwealth of virginia.14 In that 
Order, the Commission utilized a new public interest analysis for ETC designations and imposed ongoing 
conditions and reporting requirements on Virginia ~ellular." The Commission further stated that the 
framework enunciated in the Virginia Cellular Order would apply to all ETC designations for rural areas 
pending further action by the c om mission.'^ Following the framework established in the Virginia 
Cellular Order, on April 12,2004, the Commission released the Highland Cellular Order, which granted 
in part and denied in part the petition of Highland Cellular, Inc., to be designated as an ETC in portions of 
its licensed service area in the Commonwealth of virginia.I7 In t&e Highlmd CelIuIur Order, the 
Commission concluded, among other things, that a telephone company in a rural study area may not be 
designated as a competitive ETC below the wirecenter level.18 

C. Nextel Petitions 

7. Pursuant to section 214(e)(6), Nextel filed with this Commission seven petitions and 
amendments thereto, seeking designation as an ETC in study areas served by both rural and non-rural 
incumbent local exchange carriers (LECs) in the states of Alabama, Florida, Georgia, New York, 
Pennsylvania, Tennessee, and virginia.Ig The Bureau released public notices seeking comment on these 
petitions.20 Several commenters filed pleadings opposing the petitions.21 In light of the new ETC 

I2~welfth Report and Order, 15 FCC Rcd at 12255, para. 93. 

l3ld. 

I4See Virginia Cellular Order, 19 FCC Rcd at 1564, para. 1 

I5see i d ,  19 FCC Rcd at 1565, 1575, ,1575-76, 1584-85, paras. 4,27,28,46. 

16see id, 19 FCC Rcd at 1 565, para. 4. 
17 See Highland Cellular Order, 19 FCC Rcd at 6422, para. I .  

'*see id., 19 FCC Rcd at 6438, para. 33. 

Igsee supra note I .  Nextel's initial petitions for ETC designation in the states of Tennessee and Virginia requested 
redefinition of certain study areas. See T N  Petition at 9-10 and VA Petition at 10-1 1; see also 47 U.S.C 5 214(e)(5) 
and 47 C.F.R. 5 54.207(~)(1). Nextel subsequently I-equested that the Commission disregard its isdefmition 
requests. See TN Erratum and VA Amendment. 
20 See Wireline Competition Bureau Seeks Comment on NPCR Inc. &b/a Nextelk Petition for Designation as an 
Eligible Telecommunications Carrier in the State ofAlabama, Public Notice, CC Docket NO. 96-45, 18 FCC Rcd 
14593 (2003); Wireline Compeiition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel's Petition f ir  Designation 
as an Eligible Telecommunications Carrier in the State ofFlorida, Public Notice, CC Docket No. 96-45, DA 03- 
41 13 (rel. Dec. 30,2003); Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel's Petition for 
Designation as an Eligible Telecommunications Carrier in the State of Georgia, Public Notice, CC Docket No. 96- 
45, 18 FCC Rcd 16370 (2003); Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a k t e l  's Petition 

' 

for Designation as an Eligible Telecommunications Carrier in the State of New York, Public Notice, CC Docket No. 
96-45, 18 FCC Rcd 14590 (2003); Wireline Competition Bureau Seeks Comment on NPCR, Inc. d/b/a Nextel's 
Petition for Designation as an Eligible TeIecommunications Carrier in the Commonwealth of Pennsylvania, Public 
Notice, CC Docket No. 96-45,18 FCC Rcd 11530 (2003); Wireline Competition Bureau Seek Comment on NPCR, 
Inc. db/a Nextel's Petition for Designation as an Eligible Telecommunications Carrier in the State of Tennessee, 
Public Notice, CC Docket No. 96-45, 18 FCC Rcd 20244 (2003); Wireline Competition Bureau Seeks Comment on 
NPCR, Inc. d/b/a Nextel's Petition for Designation as an Eligible Telecommunications Carrier in the 
Commonwealfh of Virginia, Public Notice, CC Docket NO. 96-45, 18 FCC Rcd 11 792 (2003). 
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designation framework established in the Virginia Cellular Order, on March 9,2004, Nextel filed 
supplements to its ETC petitions.22 On April 2,2004, the Bureau released a public notice seeking 
comment concerning all supplemented ETC petitions, including the petitions filed by ~ e x t e l . ~ ~  

XXX. DISCUSSION 

8. After careful review of the record before us, we find that Nextel has met all the 
requirements set forth in sections 214(e)(l) and (e)(6) to be designated as an ETC by this Commission for 
its licensed service areas described herein. 

A. Commission Authority to Perform the ETC Designation 

9. We find that Nextel has demonstrated that the Commission has authority to consider its 
seven petitions under section 214(e)(6) of the ~ c t . ~ ~  Nextel's petitions each include an affirmative 
statement from the relevant state commissions stating that requests for designation as eligible 
telecommunications carriers should be sought from the Commission. 

10. We note that the Pennsylvania Public Utility Commission (Pennsylvania Commission) 
filed reply comments stating that although it submitted a letter statjng its intent to refrain from exercising 
jurisdiction over Nextel for ETC designation purposes, it has not relinquished its jurisdiction altogether 
for all CMRS carriers.25 Specifically, the Pennsylvania Commission expresses concern that it did not 
intend its letter to operate as a pronouncement of its position on jurisdiction for future ETC designations 
for all wireless ~arr iers .2~ We further note that subsequently, the Pennsylvania Commission filed a letter 
stating that it does not object to the Commission's consideration ofNexte17s petition as long as the effect 
of its letter is limited solely to Nextel's ETC designation request?' We therefore find it is appropriate to 
consider Nextel's request for ETC designation in Pennsylvania. Moreover, as requested by the 
Pennsylvania Commission, the effect of the Pennsylvania Commission's letter indicating that it lacks 
jurisdiction in this proceeding is limited solely to Nextel's ETC petition. 

(...continued &om previous page) 
"see Appendix A for a list of entities filing comments and reply comments associated with the seven petitions for 
ETC designation. 
22 See AL March 24 Supplement; FL March 24 Supplement; GA March 24 Supplement; MY March 24 Supplement; 
PA March 24 Supplement; TN March 24 Supplement; VA March 24 Supplement 
23 See Parties are Invited to Comment on Supplemented Petitions for Eligible Telecommunic~ions Carrier 
Designations, Public Notice, CC Docket No. 96-45, 19 FCC Rcd 6405 (2004). 
24 AL Petition at Attachment 2; FL Petition at Attachment 2; GA Petition at Attachment 2; NY Petition at 
Attachment 2; PA Petition at Attachment 2; TN Petition at Attachment 2; VA Petition at Attachment 2. 
25 Pennsylvania Commission Reply Comments at 3. 
26 Pennsylvania Commission Supplement Comments at 2-3. The Pennsylvania Commission further urges the 
Commission to delay action on Nextel's ETC petition until the conclusion of two proceedings concerning this 
matter. See Petition of Cellco Partnership db/a Verizon Wireless to Terminate Section 251@(1)(B) Rural 
Exemptions of Bentleyville Communication Corporation, et al., Docket Nos. P-00021995 through P-00022015 
(Verizon Wireless seeking termination of rural exemption for 21 rival incumbent ILECs) a n d h  Re: Petition for 
Declaratory Order of AT&T Wireless Services Inc., Docket No. P-00042087 (AT&T requesting Pennsylvania 
Commission declaratory order that it does not regulate wireless carriers for purposes of ETC designation). 
27 Letter from Elizabeth Lion J a n e ,  Pennsylvania Public Utility Commission, to Marlene H. Dortch, FCC, filed 
June 29,2004. 
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B. Offering and Advertising the Supported Services 

11. Offering the Services Desimated for Suuuort. Nextel has demonstrated through the 
required certifications and related filings that it now offers, or will offer upon designation as an ETC, the 
services supported by the federal universal service mechanism. As noted in its petition, Nextel is 
authorized to provide cellular radiotelephone service in the 800 MHz band.28 Nextel certifies that it now 
provides or  will provide throughout its designated service area the services and functionalities enumerated 
in section 54.101(a) of the Commission's rules?g Nextel has also certified that, in compliance with rule 
section 54.405, it will make available and advertise Lifeline service to qualifying low-income 
consumers.30 Furthermore, Nextel has committed to commitments that closely track those set forth in the 
Virginia Cellular Order and Highland Cellular Order, including: (1) annual reporting of progress 
towards build-out plans, unfulfilled service requests, and complaints per 1,000 handsets; (2) specific 
commitments to  provide service to requesting customers in the area for which it is designated, including 
those areas outside existing network coverage; and (3) specific commitments to construct new cell sites in 
areas outside its network coveragea3' 

12. We reject the claims of certain commenters that Nextel does not provide the required 
services and functionalities supported by the universal service mechanism. First, commenters argue that 
Nextel fails to offer supported services, such as the Lifeline and Link-Up programs, and suggest that the 
participation rate in LifelineLink-Up will not increase even if Nextel was to offer the associated 
discounts.32 We note, however, that Nextel states that it will participate in the Lifeline and Link-Up 
programs and will otherwise comply with all Commission rules governing universal s6rvice programs.)3 
Second, notwithstanding commenters' allegations~4 Nextel makes clear that it does and will continue to 
implement E911 requirements consistent with Commission rules and orders and local Public Safety 
Answering Point (PSAP) requests.35 In addition, other comrnenters assert that Nextel should be required 

, , 

2 8 ~ ~  Amendment; FL Petition at I ;  NY Amendment 11; PA Petition at 1; TN Amendment; VA Petition at 1. 

2 9 ~ ~  Petition at 2-4; FL Petition at 2-4; GA Petition at 2-4; NY Petition at 2-4; PA Petition at 2-4; TN Petition at 2- 
4; VA Petition at 2-4. 

30 AL Petition at 7; FL Petition at 8; GA Petition at 7-8; NY Petition at 7-8; PAPetition at 7; TN Petition at 8; VA 
Petition at 8. 47 C.F.R. 5 54.405. We note that ETCs must comply with state requirements in states that have 
Lifeline programs. See Lifeline and Link-Up, Report and Order and Further Notice of Proposed Rulemaking, WC 
Docket No. 03-109, 19 FCC Rcd 8302,8320 at para. 29 (2003). 

3 '~extel has provided detailed information on how it will use universal service support to construct cell sites 
throughout the states in which it is designated as an ETC. AL March 24 Supplement at Exhibit 2; FL March 24 
Supplement at Exhibit 2; GA March 24 Supplement at Exhibit 2; NY March 24 Supplement at Exhibit 2; PA March 
24 Supplement at,Exhibit 2; TN Ma~ch 24 Supplement at Exhibit 2; VA March 24 Supplement at Exhibit 2; see also 
Letter from Catalano & Plache, PLLC, Counsel for NCPR, Inc. d/b/a Nextel, to Marlene H. Dortch, FCC (filed June 
2,2004). Specifically, Nextel provides the location by study area ofnew cell sites, timehme for commencement 
and completion of build-out plans, populations served by new cell sites, and cost ofbuild-out plans. See id In 
2004, Nextel will use universal service support to construct 13 cell sites in Alabama, 12 cell sites in Florida, 13 cell 
sites in Georgia, 19 cell sites in New York, 10 cell sites in Pennsylvania, 3 cell sites in Tennessee, and 16 cell sites 
in Virginia. Id. We recognize that these plans may change over time depending on consumer demand, fluctuation 
in universal service support, and related factors. See, e.g., Virginia Cellular Order, 19 FCC Rcd at 157 1, para. 16. 
32 See, e.g., NY State Telecom Comments at 8. 

3 3 ~ ~  Petition at 7; FL Petition at 8; GA Petition at 7-8; NY Petition at 7-8; PA Petition at 7; TN Petition at 8; VA 
Petition at 8. 

34~ee, e.g., FW&A Comments at 9; TDS Supplement Comments at 8. 

3 5 ~ ~  Petition at 3, FL Petition at 3-4, GA Petition at 3, NY Petition at 3-4, PA Petition at 3-4, TN Petition at 3, VA 
Petition at 3-4. A valid PSAP request triggers a wireless carrier's obligation to provide enhanced 91 1 (E911) service 
to that PSAP. See City of Richardion, Order, CC Docket No. 94-102, 16 FCC Rcd 18982 (2001). In addition, 

(continued ....) 
6 
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to  offer unlimited local calling to  mirror the services offered by wireline carriers or to limit the number of 
minutes a customer may use to coincide with the number of minutes allocated to the plan selected so that 
customers do not incur higher charges.36 Such requirements are unnecessary because the Commission has 
not established a minimum local usage requirement and Nextel has pledged compliance with any and all 
minimum usage requirements required by applicable law?7 Nextel also states that local usage is included 
in all of its calling plans.38 Lastly, some commenters argue that Nextel does not provide equal access to 
interexchange service.3g Section 54.10 1 (a)(7) of the Commission's rules states that one of the supported 
services is access to interexchange services, not equal access to those services.40 Accordingly, we find 
sufficient Nextel's showing that it will offer access to interexchange services. 

13. Offering the Supported Services Using a Carrier's Own Facilities. Nextel has 
demonstrated that it satisfies the requirement of section 214(e)(l)(A) that it offer the supported services 
using either its own facilities or a combination of its own facilities and resale of another carrier's 
services!' Nextel states that it intends to provide the supported services using its existing network 
i n f r a s t r u ~ t u r e . ~ ~ ~  

I 

14. Advertising Supported Services. Nextel has demonstrated that it satisfies the requirement I 
of section 214(e)(l)(B) to advertise the availability ofthe supported services and the charges therefor 
using media of general di~tr ibut ion.~~ One commenter, however, contends that Nextel does not identify 
media to be used to advertise the supported ~ervices!~ We disagree. In its petitions, Nextel states that it 
currently advertises the availability of its services, and will do so for each of the supported services on a 
regular basis, in newspapers, magazines, television, and radio in accordance with section 54-20 1(d)(2) of 
the Commission's rules.45 Moreover, Nextel has committed to specific methods to publicize the 

(...continued from previous page) 
Nextel must meet certain company-specific handset deployment benchmarks. See Revision of the Commission's 
Rules To Ensure Compatibility with Enhanced E9ll Emergency Calling Systems, Wkeless E9ll  Phase II 
Implementation Plan ofhkxtel Communications, Inc., Order, CC Docket No. 94-102, 16 FCC Rcd 18277 (2001). 

3 6 ~ e e ,  e.g., CenturyTel Supplement Comments at 4; FW&A Comments at 9, 13; NASUCA Comments at 2. 

3 7 ~ e e  AL Petition at 3;  FL Petition at 3; GA Petition at 3; NY Petition at 3; PA Petition at 3; TN Petition at 3; VA 
Petition at 3. 
38 See AL Petition at 3; FL Petition at 3; GA Petition at 3; NY Petition at 3; PA Petition at 3; TN Petition at 3; VA 
Petition at 3. 

3 9 ~ e e ,  e.g., NASUCA Comments at 2; NY State Telecom Comments at 9; PA Telephone Assn. Comments at 8. 
40 47 C.F.R. §54.101(a)(7). We note that in July 2002, four members of the Joint Board recommended adding equal 
access to interexchange service as a supported service. See Federal-State Joint Board on Universal Service, 
Recommended Decision, CC Docket No. 96-45, 17 FCC Rcd 14095, 14124-27, paras. 75-86 (2002). In July 2003, 
the Commission decided to defer consideration of this issue pending resolution of the Commission's proceeding 
examining the rules relating to high-cost universal service support in competitive areas. See Federal-State Joint 
Board on Universal Service, Order and Order on Reconsideration, CC Docket No. 96-45, 18 FCC Rcd 15090, 
1 5 104, para. 33 (2003). See also infro para. 21 and 11.66. 
41 47 C.F.R. 5 2 l4(e)(l)(A). 

4 ' ~ e e  AL Petition at 2; FL Petition at 2; GA Petition at 2; NY Petition at 2; PA Petition at 2; TN Petition at 2; VA 
Petition at 2. 

4347 C.F.R. 5 214(e)(l)(B). 
44 TDS Supplement Comments at 8-9. 
45 See AL Petition at 5; FL Petition at 5-6; GA Petition at 5; NY Petition at 5; PA Petition at 5; TN Petition at 5; and 
VA Petition at 5. 47 C.F.R 5 54.201(d)(2). 
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availability of Lifeline and Link-Up services and improved service in unserved or underserved areas.46 

C. Public Interest Analysis 

15. We conclude that it is "consistent with the public interest, convenience, and necessity," as 
required by section 214(e)(6) of the Act, to designate Nextel as an ETC in the study areas served by 
certain rural telephone companies and non-rural telephone companies in Alabama, Florida, Georgia, New 
York, Pennsylvania, Tennessee, and ~ i q i n i a . ~ ~  In determining whether the public interest is served, the 
Commission places the burden of proof upon the ETC applicant.48 Nextel has satisfied the burden of 
proof in establishing that its universal service offering in this area will provide benefits to rural 
consumers. 

16. Non-Rural Studv Areas. We conclude, as required by section 214(e)(6) of the Act, that it 
is "consistent with the public interest, convenience, and necessity" to designate Nextel as an ETC for its 
requested service area that is served by non-rural.telephone companies, as provided in Appendix B?' We 
note that the Bureau previously has found designation of additional ETCs in areas served by non-rural 
telephone companies to be per se in the public interest based upon a demonstration that the requesting 
carrier complies with the statutoj eligibility obligations of section 214(e)(l) of the ~ct." In the Virginia 
Cellular Order and the Highland Cellular Order, however, the Commission determined that designation 
of an additioaal ETC in a non-rural telephone company's study area based merely upon a showing that 
the requesting carrier corn lies with section 214(e)(l) of the Act does not necessarily satisfy the public 
interest in every instance! Nextel's public interest showing here is suffcient, based on the detailed 
commitments Nextel has made to ensure that it provides high quality service throughout the proposed 
rural and non-rural service areas; indeed, given our finding that Nextel has satisfied the more rigorous 
public interest analysis for the rural study areas, it follows that its commitments satisfy the public interest 
requirements for non-rural areas.j2 

17. Rural Studv Areas. We also conclude, as required by section 214(e)(6) of the Act, that it 
is "consistent with the public interesf convenience, and necessity" to designate Nextel as an ETC for its 
requested service area that is served by rural telephone companies, as provided in Appendix c." In 
considering whether designation of Nextel as an ETC in areas served by rural telephone companies will 
serve the public interest, we have considered whether the benefits of an additional ETC in such study 
areas outweigh any potential harms. In determining whether designation of a competitive ETC in a rural 

46 See AL March 24 Supplement at 6-7; FL March 24 Supplement at 6-7; GA March 24 Supplement at 6-7; NY 
March 24 Supplement at 6-7; PA March 24 Suppleme.nt at 6-7; TN March 24 Supplement at 6-7; VA March 24 
Supplement at 6-7. 
47 47 U.S.C. 4 214(e)(6). See Appendices B and C. 
48 See Highland Cellular Order19 FCC Rcd at 643 1, para. 20; Virginia Cellular Order, 19 FCC Rcd at 1574-75, 
para. 26. 
49 See 47 U.S.C. rj 214(e)(6). See also Appendix B. 

"see, e.g., Cellco Partnership dlb/a Bell Atlantic Mobile Petition for Designation as an Eligible 
TeZecommunications Carrier, Memorandum Opinion and Order, CC Docket No. 96-45, 16 FCC Rcd 39 (2000). 
5 1 See Virginia Cellular Order, 19 FCC Rcd at 1575, para. 27; Highland Cellular Order, 19 FCC Rcd at 643 1-32, 
para. 21. 
52 See Yirginia Cellular Order, 19 FCC Rcd at 1572-73, para. 21; Highland Cellular Order, 19 FCC Rcd at 643 1-32, 
para. 21. See also AL March 24 Supplement; FL March 24 Supplement; GA March 24 Supplement; NY March 24 
Supplement; PA March 24 Supplement; TN March 24 Supplement; VA March 24 Supplement; see also infa paras. 
24-25. 
53 See 47 U.S.C.§ 2 14(e)(6). See also Appendix C .  
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telephone company's service area is in the public interest, we weigh the benefits of increased competitive 
choice, the impact of the designation on the universal service find, the unique advantages and 
disadvantages of the competitor's service offering, any commitments made regarding quality of telephone 
service, and the competitive ETC's ability to satisfy its obligation to serve the designated service areas 
within a reasonable time frame.54 

18. Nextel's universal service offering will provide a variety of benefits to customers. For 
instance, Nextel has committed to  provide customers access to  telecommunications and data services 
where they do not have access to a wireline telephone?5 In addition, the mobility of Nextel's wireless 
service will provide benefits such as access to emergency services that can mitigate the unique risks of 
geographic isolation associated with living in rural comm~~nit ies?~ Moreover, Nextel states that it offers 
larger local calling areas than those of the incumbent LECs it competes against, which could result in 
fewer toll charges for Nextel's customers.57 Further, Nextel has made service quality commitments 
comparable to those made by petitioners in the Virginia Cellular Order and Highland Cellular Order, 
including compliance with the Cellular Telecommunications Industry Association (CTIA) Consumer 
Code for Wireless ~ervice. '~ 

19. We reject the arguments of certain commenters that Nextel does not offer service 
throughout the study areas where it seeks designation and therefore should not be designated in these 
areas.59 Specifically, these commenters allege that service is not offered in many of the zip codes within 
the study areas where Nextel seeks ETC designation.60 The Commission has already determined that a 
telecommunications carrier's inability to demonstrate that it can provide ubiquitous service at the time of 
its request for designation as an ETC should not preclude its designation as an ETC.~' Moreover, Nextel 
has committed to improve its network and reach out to areas that it does not currently serve." Another 

54~ee, e.g., Highland Cellular Order, 19 FCC Rcd at 6435, para. 28; Virginia Cellular Order, 19 FCC Rcd at 1573, 
para. 22. 

s 5 ~ e e  AL March 24 Supplement at 3-4; FL March 24 Supplement at 3-4; GA March 24 Supplement at 3-4; NY 
March 24 Supplement at 3-4; PA March 24 Supplement at 3-4; TN March 24 Supplement at 3-4; VA March 24 
Supplement at 3-4. 

5 6 ~ e e  Virginia Cellular Order, 19 FCC Rcd at 1576, para. 29. See also Twelfih Report and Order, 15 FCC Rcd at 
12212, para. 3. 

5 7 ~ e e  AL Petition at 7; FL Petition at 7-8; GA Petition at 7; NY Petition at 7; PN Petition at 7; TN Petition at 7; VA 
Petition at 7. 
58 See AL March 24 Supplement at 2 and Exhibit 1; FL March 24 Supplement at 2 and Exhibit I; GA March 24 
Supplement at 2 and Exhibit I; NY March 24 Supplement at 2 and Exhibit 1; PA March 24 Supplement at 2 and 
Exhibit 1; TN March 24 Supplement at 2 and Exhibit 1; VA March 24 Supplement at 2 and Exhibit 1. CTIA, 
Consumer Code for Wireless Service, available at http:llwww.wow-com.cornl~df7The Code.pdf. Under the CTIA 
Consumer Code, wireless carriers agree to: (1) disclose rates and terms of service to customers; (2) make available 
maps showing where service is generally available; (3) provide contract terms to customers and confirm changes in 
service; (4) allow a trial period for new service; (5) provide specific disclosures in advertising; (6) separately 
identify carrier charges from taxes on billing statements; (7) provide customers the right to terminate service for 
changes to contract terms; (8) provide ready access to customer service; (9)  promptly respond to consumer inquiries 
and complaints received from government agencies; and (10) abide by policies for protection of consumer privacy. 

59~ee, e.g., GA Telephone Assn. Comments at 5; NY State Telecom Supplement Comments at 3,7-8; TDS 
Supplement Comments at 7-8; PA Telephone Assn. at 48 ;  Commonwealth Telephone at 2-3; NY State Telecom 
Comments 5-7; FW&A Comments at 10. ' 

60 See, e.g., PA Telephone Assn. at 6; NY State Telecom Comments at 5-6. 

"see ~eclaratory Ruling, 15 FCC Rcd at 15175, para. 17. 
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commenter asserts that Nextel excludes residences from its commitment and intends to serve only 
business customers.63 W e  disagree. Nextel's filing does not distinguish between the types of customers 
with regard to the commitments to  improve its network in the study areas for which it seeks ETC 
designation." 

20. Other commenters argue that the Commission should not designate Nextel as  an ETC 
because such designation will not increase competition. They argue that Nextel is not a new entrant. in the 
various markets and other CMRS operators are currently offering service in the designated service areas.65 
We disagree. Quality service available at just, reasonable, and affordable rates is a fundamental principle 
of the Commission's universal service policies.66 Although Nextel and otber CMRS operators may 
already offer service in the subject markets, designating Nextel as an ETC will further the Commission's 
universal service goals by enabling Nextel to better expand and improve its network to serve a greater 
population and increase competitive choice for customers within the study areas of its ETC designation. 

21. The Commission is seeking comment on the Recommended Decision of the Federal Joint- 
Board on Universal Service (Joint Board) concerning the process for designation of ETCs and the 
Commission's rules regarding high-cost universal service support.67 Cornmenters argue that, in light of 
the impact that ETC designations have on the universal service fund, the Commission should not rule on 
any pending ETC petitions until the completion of the rulemaking proceeding.68 We believe that grant of 
these ETC designations will not dramatically burden the universal service fund. For example, even 
assuming that Nextel captures each and every customer located in the affected study areas, the overall 

(...continued fiom previous page) ' 

6 2 ~ e e  AL March 24 Supplement; FL March 24 Supplement; GA March 24 Supplement; NY March 24 Supplement; 
PA March 24 Supplement; TN March 24 Supplement; VA March 24 Supplement; see also Virginia Cellular Petition 
at 2, 17 and Virginia Cellular October 3 Supplement at 2, Virginia Cellular November 12 Supplement at 4-5 and 
Attachment. 
63 TDS Supplement Comments at 7. 

6 4 ~ e e  AL March 24 Supplement 4-9; FL March 24 Supplement 4-9; GA March 24 Supplement 4-9; NY March 24 
Supplement 4-9; PA March 24 Supplement 4-9; TN March 24 Supplement 4-9;VA March 24 Supplement 4-9. 
65 See, e.g., CenturyTel Comments at 2; CenturyTel Supplement Comments at 3-4; Commonwealth,Telephone 
Comments at 5; Frontier Comments at 5; NY State Telecom at 6. 

66 See Federal-State Joint Board on Universal Service, Report and Order, CC Docket No. 96-45, 12 FCC Rcd 8776, 
8839, para. 1 12 (1997) (First Report and Order) ("We recognize affordable rates are essential to inducing 
consumers to subscribe to teIephone service, and also 'that increasing the number of people connected to the network 
increases the value of the telecommunications network."); 47 U.S.C.5 254@). 
67 Federal-State Joint Board on Universal Service, Notice ofProposed Rulemaking, CC Docket No. 96-45, FCC 04- 
127 (rel. June 8,2004) (ETC High-Cost NPRM); Federal-State Joint Board on Universal Service, Recommended 
Decision, CC Docket No. 96-45, 19 FCC Rcd 4257 (2004) (Joint Board Recommended Decision). Among other 
things, the Joint Board recommended that the Commission adopt permissive federal guidelines for states to corlsider 
when designating ETCs under section 214 of the Act. Joint BoardRecornmended Decision, 19 FCC Rcd at 4258, 
para. 2. 

"See, e.g., NY State Telecom Comments at 11-14; OPASTCO Comments at 2. Verizon filed an opposition to all 
pending ETC petitions, including Nextel Partners', arguing that, among other things, pending ETC petitions should 
not be acted upon until completion of the Commission's proceeding concerning the ETC designation process and the 
related rules regarding high-cost universal service support. See Verizon Supplement Comments at 1-5. If the 
Commission does not stay the pending petitions, NASUCA asks that the Commission explicitly state that tbe 
continuing eligibility of the petitioners for ETC designation is contingent upon any future changes to the rules and 
the rules would be binding on a11 existing ETCs and those requesting designation. See NASUCA Comments at 2. 
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size of the high-cost support mechanisms would not significantly in~rease.'~ Other commenters suggest 
that the framework articulated in the Virginia CeIIulm Order should be expanded to require competitive 
ETCs to demonstrate their need for universal service support, to  require a cost-benefit analysis based on 
the overall impact of the USF, and to  contain wireless calling plan requirements.70 Although these are 
important issues, w e  decline to delay ruling on pending ETC petitions and to impose additional 
requirements at this time. Nevertheless, we continue to be mindful of the impact on the universal sewice 
fund due to the rapid growth in the number of competitive ETCs. The outcome of the rulemaking 
proceeding could potentially impact, among other things, continued ETC designations, the amount of 
support that Nextel and other competitive ETCs receive in the future, and local calling plan benchmarks. 

22. We further disagree with Verizon7s argument that we should not designate any additional 
competitive ETCs because it could have a significant impact on the access charge plan established by the 
Commission's CALLS ~ r d e r . ~ '  In the voluntarily negotiated CALLS plan, price cap carriers, inter alia, 
agreed to establish a $650 million target for interstate access support. Similar to other types of universal 
service support, interstate access support is portable to competitive ETCS.~' Consequently, because 
interstate access support is targeted to $650 million, when a competitive ETC receives interstate access 
support, there is a corresponding reduction in support available to incumbent carriers. As the CALLS 
plan was being considered, portability of support to competitive ETCs and its relation to the $650 million 
target was contemplated.73 Accordingly, the CALLS plan is functioning as contemplated by the 
agreement. We further note that the CALLS plan was designed for a five-year period, which ends in 
2005.7~ AS part of its consideration of the appropriate regulatory mechanism to replace the CALLS plan, 
the Commission can examine whether the interstate access support mechanism remains suff i~ient?~ 

D. Designated Service Areas 

23. We designate Nextel as an ETC in the requested service areas in Alabama, Florida, 
Georgia, Tennessee, and Virginia sewed by non-rural telephone companies, as listed ig Appendix B . ~ ~  In 
addition, we designate Nextel as an ETC in the requested service areas in Alabama, Florida, Georgia, 

69 For example, out of the seven states in which Nextel seeks ETC designation, the incumbent carriers in Alabama 
receive the most high-cost support. The total amount of high-cost support received by such carriers is 
approximately 1.88% of the total high-cost support available to all ETCs. 
70 See, e.g., CenturyTel Supplement Comments at 3-4; Frontier Comments at 6-9; GA Telephone Assn. Comments at 
4-5; FW&A Comments at 9, 11, 14; NASUCA Comments at 2-3; NTELOS Comments at 2; NY State Telecom 
Comments at 11-14; OPASTCO Comments at 2; PA Telephone Assn. Comments at 8-9; TDS Supplement 
Comments at 8-10. 

7 1 ~ e e  Verizon Opposition at 2-3; Access Charge Reform, Sixth Report and Order, CC Docket Nos. 96-262 and 94-1, 
Report and Order, CC Docket No. 99-249, Eleventh Report and Order, CC Docket No 96-45, 15 FCC Rcd 12962 
(2000) (subsequent history omitted) (CALLS Order). 

75ee 47 C.F.R. § 54.307(a). 
73 See CTIA Supplement Reply Comments at 4-5 (quoting Comments of Coalition for Affordable Local and Long 
Distance Services (CALLS), CC Docket Nos. 94-1, 96-45,. 96-262,99-249, filed Nov. 12, 1999. 
74 See CAUS Order, 15 FCC Rcd at 12977,13046, paras. 35-36,201. 
75 See id. at 12977, para. 36 f'[A]s the term ofthe CALLS Proposal nears its end, we envision that the Commission 
will conduct a proceeding to determine whether and to what degree it can deregulate price cap LECs to reflect the 
existence of competition. At that time, the Commission can also examine whether the interstate access universal 
service support mechanism remains sufficient."). 
76 The designated "service area" for an ETC in an area served by a rural telephone company must be the rural 
telephone company's study area unless a different definition of the rural telephone company's service area is 
established by the Commission and the states as provided under the Act. See 47 U.S.C. 5 214(e)(5). 
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New York, Pennsylvania, Tennessee, and Virginia served by rural telephone companies, as listed in 
Appendix c . ~ ~  AS explained above, Nextel's service area for each rural telephone company encompasses 
the entire study area of each rural telephone company.78 

E. Regulatory Oversight 

24. Nextel is obligated under section 254(e) of the Act to use high-cost support "only for the 
provision, maintenance, and upgrading of facilities and services for which support is intended" and is 
required under sections 54.3 13 and 54.3 14 of the Commission's rules to certify annually that it is in 
compliance with this Nextel has certified thaf consistent with sections 54.3 13 and 54.314 
of the Commission's rules, all federal high-cost support will be "used only for the provision, maintenance ' 
and upgrading of facilities and services for which support is intended pursuant to Section 254(e)" of the 
Act in the areas for which Nextel is designated as an ETC." In,addition, Nextel has certified pursuant to 
sections 54.809 and 54-904 of the Commission's rules that all interstate access universal service support 
and all interstate common line support provided will be used only for the provision, maintenance, and 
upgrading of facilities and services for which the support is intended.8' Nextel has further requested that I 

the Commission find that Nextel has met the appropriate certification filing deadline in order for it to I 

begin receiving support as of its ETC designation date.82 Accordingly, we treat Nextel's certifications as 
timely so that it can begin receiving universal seivice support as of the date of its ETC designation.83 

25. Separate and in addition to its annual certification filing under rule sections 54.5 13 and 
54.3 14, Mextel has committed to submit records and documentation on an annual basis detailing: (1) its 
progress towards meeting its build-out plans; (2) the number of complaints per 1,000 handsets; and (3) 
information detailing how many requests for service from potential customers were unfulfilled for the 
past year.84 We require Nextel to submit these additional data to the Commission and USAC on October 

7 7 ~ e e  Appendix C. 

7 8 ~ e e  supra para. 19. 

7947 C.F.R. $5 54.313,54.314. 

''See AL Petition at 8-9; FL Petition at 9-10; GA Petition at 9; NY Petition at 8-9; PA Petition at 8-9; TN Petition at 
1 I ; VA Petition at 11-12; see also TN Affidavit I and TN Affidavit ll. 

"47 C.F.R.55 54.809,54.904; see also AL Petition at 8-9; FL Petition at 9-10; GA Petition at 9; NY Petition at 8-9; 
PA Petition at 8-9; TN Petition at 1 1; VA Petition at 11-12. 

82~ee AL Petition at 8-9; FL Petition at 9-10; GA Petition at 9; NY Petition at 8-9; PA Petition at 8-9; TN June 29 
Erratum; VA Petition at 1 1-12. 

83~ections 54.3 13 and 54.314 provide that the certification must be filed by October 1 of the preceding calendar year 
to receive support beginning in the first quarter of a subsequent calendar year. 47 C.F.R $5 54.3 13(d)(3), 
54.3 14(d)(3). If the October I deadline for first quarter support is missed, the certification must be filed by January 
1 for support to begin in the second quarter, by April 1 for support to begin in the third quarter, and by July 1 for 
support to begin in the fourth quarter. See id In instances where carriers are not subject to the jurisdiction of a 
state, the Commission allows an ETC to certify directly to the Commission and USAC that federal high-cost support 
will be used in a manner consistent with section 254(e). See 47 C.F.R. 55 54.313@); 54.314@). Moreover, 
although we accept Nextel's certifications as timely so that it can receive support as of its ETC designation date, 
consistent with the Commission's rules, the relevant state commissions are not precluded fiom filing future 
certifications on behalf of Nextel stating that universal service support is being used for its intended purposes. See 
47 C.F.R. $5 54.313,54.314. 

8 4 ~ e e  AL March 24 Supplement at 3-7; FL March 24 Supplement at 3-7; GA March 24 Supplement at 3-7; NY 
March 24 Supplement at 3-7; PA March 24 Supplement at 3-7; TN March 24 Supplement at 3-7; VA March 24 
Supplement at 3-7. Certain commenters argue that Nextel will not use high-cost support for its intended purpose. 

. - ! 

. . See, e.g., CenturyTel Supplement Comments at 5. We find that the above commitments alleviate such concerns. 
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I of each year beginning October 1 ,2005 .~~  We find that reliance on Nextel's commitments is reasonable 
and consistent with the public interest and the Act and the Fifth Circuit decision in Texas Ofice of Public 
Utility Counsel v. FCC.~~ We conclude that fulfillment of these additional reporting requirements will 
further the Commission's goal of ensuring thatNexte1 satisfies its obligation under section 214(e) of the 
Act to provide supported services throughout its designated service area. We note that the Commission 
may institute an inquiry on its own motion to examine any ETCYs records and documentation to ensure 
that the high-cost support it receives is being used "only for the provision, maintenance, and upgrading of 
facilities and services" in the areas where it is designated as an E T C . ~ ~  Nextel will be required to provide 
such records and documentation to the Commission and USAC upon request. We further emphasize that 
if Nextel fails to fulfill the requirements of the statute, the Commission's rules, or the terms of this Order 
after it begins receiving universal service support, the Commission has authority to revoke its ETC 
designation.88 The Commission also may assess forfeitures for violations of Commission rules and 
orders.89 

IV. ANTI-DRUG ABUSE ACT CERTIFICATION 

26. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is eligible for 
any new, modified, or renewed instrument of authorization fiom the Commission, including 
authorizations issued pursuant to section 214 of the Act, unless the applicant certifies that neither it, nor 
any party to its application, is subject to a denial of federal benefits, including Commission benefitsg0 
This certification must also include the names of individuals specified by section 1.2002(b) of the 
Commission's rules.'' Nextel has provided a certification consistent with the requirements of the Anti- 
Drug Abuse Act of 1 9 8 8 . ~ ~  We find that Nextel has satisfied the requirements of the Anti-Dmg Abuse . Act of 1988, as codified in sections 1.2001-1 .2003 of the Commission's rules. 

V. ORDERING CLAUSES 

27. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 

8%extel's initial submission concerning consumer coinplaints per 1,000 handsets and unfilfilled service requests 
will include data from the date ETC designation is granted through June 30,2005. Future submissions concerning 
consumer complaints and unfulfilled service requests wilI include data fiom July 1 of the previous calendar year 
through June 30 of the reporting calendar year. 
86 Texas Ofice ofpublic Utility Counsel v. FCC, 183 F.3d 393,417-18 (5' Cir. 1999) In TOPUCv. FCC, the Fi# 
Circuit held that that nothing in section 214(e)(2) of the Act prohibits states fiom imposing additional eligibility 
conditions on ETCs as part of their designation process. See id. Consistent with this holding, we find that nothing 
in section 214(e)(6) prohibits the Commission fiom imposing additional conditions on ETCs when such 
designations fall under our jurisdiction. 
81 47 U.S.C. $5 220,403; 47 C.F.R. $5 54.313, 54.314. 
88 See Declaraio~y Ruling, 15 FCC Rcd at 15 174, para. 15. See also 47 U.S.C. $254(e). 

s 9 ~ e e  47 U.S.C. 5 503@). 
90 47 U.S.C. $ 1.2002(a); 21 U.S.C. $ 862. 
91 See ETC Procedures PN, 12 FCC Rcd at 22949. Section 1.2002@) provides that a "party to the application" shall 
include: "(1) If the applicant is an individual, that individual; (2) If the applicant is a corporation or unincorporated 
association, all officers, directors, or persons holding 5% or more of the outstanding stock or shares (votindand or 
non-voting) of the petitioner; and (3) If the applicant is a partnership, all non-limited partners and any limited 
partners holding a 5% or more interest in the partnership." 47 C.F.R. I) 1.2002@). 
92 See AL Petition at 8 and Attachment 5; FL Petition at and Attachment 4; GA Petition at 8 and Attachment 4; NY 
Petition at 8 and Attachment 5; PA Petition at 8 and Attachment 5; TN Petition at 11 and Attachment 4; VA Petition 
at 11 and Attachment 5. 
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214(e)(6) of the Communications Act, 47 U.S.C. 5 214(e)(6), and the authority delegated in sections 0.91 
and 0.291 of the Commission's rules, 47 C.F.R. $5 0.91,0.291, NCPR, Inc. dlb/aNextel Partners IS 
DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRZER in Alabama, Florida, Georgia, 
New York, Pennsylvania, Tennessee, and Virginia to the extent described herein. 

28. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order 
SHALL BE transmitted by the Wireline Competition Bureau to the Alabama Public Service Commission, 
Florida Public Service Commission, Georgia Public Service Commission, New York Department of 
Public Service, Pennsylvania Public Utility Commission, Tennessee Regulatory Authority, Virginia State 
Corporation Commission, and the Universal Service Administrative Company. 

FEDERAL COMMUNICATIONS COMMISSION 

'- +tifig c F ~ ,  W e e h e  competition Bureau 
,' 
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Appendix A 

Parties Filing Comments, Reply Comments, Oppositions, Supplemental Comments 

Petition for Designation as an 
Eligible Telecommunications Carrier 
in the state of Alabama 

Comments 
CenturyTel, lnc. (CenturyTel) 
Organization for the Promotion and ~dvancement of Small Telecommunications Companies 
(OPASTCO) 

Reply Comments 
NPCR, Inc. d/b/a/ Nextel Partners (Nextel Partners) 

Opposition 
Verizon Communications, Inc. (Verizon) 

Supplemental Comments 
Verizon 
TDS Telecommunications Corp. (TDS) 

Petition for Designation as an 
Eligible Telecommunications Carrier 
in the state of Florida 

Comments 
OPASTCO 
National Association of State Utility Consumer Advocates (NASUCA) 
Fred Williams & Associates, Inc. (FW&A) 
TDS 

Replv Comments 
Nextel Partners 

Petition for Designation as an 
Eligible Telecommunications Carrier 
in the state of Georgia 

Comments 
Frontier Communications (Frontier) 
Georgia Telephone Association (GA Telephone) 
OPASTCO 

Replv Comments 
Nextel Partners 

Opposition 
Verizon 



Federal Communications Commission DA 04-2667 

Suuplemental Comments 
Frontier 
TDS 
Verizon 

Petition for Designation as an 
Eligible Telecommunications Carrier 
in the state of New York 

Comments 
Frontier 
New Y ork State Telecommunications Association, Inc. (ST Telecom) 
OPASTCO 

Reply Comments 
Nextel Partners 

Opposition 
Verizon 

Supplemental Comments 
N Y  Telcom 
TDS 
Verizon 

Petition for Designation as an 
Eligible Telecommunications Carrier 
in the Commonwealth of Pennsylvania 

Comments 
Commonwealth Telephone Company (Commonwealth Telephone) 
Pennsylvania Telephone Association (PA Telephone) 

Reply Comments 
Nextel Partners 
OPASTCO 
Pennsylvania Public Utility Commission (Pennsylvania Commission) 

Supplemental Comments . 
TDS 
Pennsylvania Commission 
Verizon 

Petition for Designation as an 
Eligible Telecommunications Carrier 
in the state of Tennessee 

Comments 
NASUCA 
OPASTCO 
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Reply Comments 
Nextel Partners 

Opposition 
Verizon 

Supplemental Comments 
Verizon 

Petition for Designation as an 
Eligible Telecommunications Carrier 
in the Commonwealth of Virginia 

Comments 
NTELOS, Inc. CNTELOS) 
Virginia Rural southside Telephone Companies 

Replv Comments 
Nextel Partners 
OPASTCO 

Supplemental Comments 
NTELOS 
TDS 
Verizon 



Federal Communications Commission DA 04-2667 

Appendix B 
Non-R~nrall Wire Centers for Inclusion in Nexiei's ETC Service Areas 

ALABAMA 
VERIZON SACS 250281 and 250293 

ABVLALXA 
ACVLALXA 
ANDSALXA 
AFUTALXA 
BLBTALXA 
BRNDALXA 
CLIOALXA 
CLMAALXA 
DTHNALXA 
ELBAALXA 
ENTRALXA 
FRFNALXA 
FRHMALXA 
F WRVALXA 

FYTTALXA 
GDBAALXA 
GENVALXA 
HDLDALXZ 
HRFRALXA 
IRSEALXA 
JMSNALXA 
LNCLALXA 
MLCYALXA 
NTSLALXA 
NWBCALXA 
NWTNALXA 
OPPALXA 
OZRKALXA 

RCFRALXA 
RDLVALXA ' 

SCBOALXA 
SLCMALXA 
SMSNALXA 
THRSALXA 
TLLSALXA 
TSVLALXA 
WCBGALXA 
WDLYALXA 
WEDWALXA 
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ALABAMA 
BELL SOUTH SAG 255181 
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FLORIDA 
BELL SOUTH SAC 215191 

1 CHPLFLJA 1 

GCVLFLMA 

LKCYFLMA 1 
LYHNFLOH 
MLTNFLRA 
MNSNFLMA 

PNSCFLBL 
PNSCFLFP 
PNSCFLHC 
PNSCFLPB 

1 PACEFLPV 1 PNSCFLWA I 
PCBHFLNT t 
PNCYFLCA - 

SYHSFLCC 1 
.HLNVFl,MA 
JAYFLMA 

- -  - -  

PNCYFLMA t I VERNFLMA I 

GEORGLA 
BELL SOUTH SAC 225192 
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TENNESSEE 
BELL SOUTH SAC 295185 
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VIRGINJA 
VE-=ON S VA (Contel) SAC 190233 

VIRGINIA 
VERIZON VA, INC. (SAC 195040) 

AMHRVAXA 
APMTVAXA 
BRWRVAXA 
CALLVAXA 
CHNCVAXA 
DLCYVAXA 
DLLSVAXA 
DYTNVAXA 
EDOMVAXA 
EKTNVAXA ' 

GLDSVAXA 
GRBRVAXA 
GRBRVAXB 
GRTSVAXA 
HRBRVAXA 
HYMRVAXA 
KZTWVAXA 
LRTNVAXA 
MGVLVAXA 

, MNSSVAXA 

NKVLVAXA 
OCQNVAXA 
PMPLVAXA 
QNTCVAXA 
RF'HNVAXA 
SMFDVAXA 
STCKVAXA 
STFRVAXZ 
WNDSVAXA 
WYCWAXA 
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VIRGINIA 
VERIZON VA, INC. (SAC 195040) 

continued 



Federal Communications Commission DA 04-2667 

Appendix C 

Rural Telephone Study Areas for Inclusion in Nextel5s ETC Service Area 

ALABAMA 
Butler Telephone Co., Inc. (now TDS) 
Castleberry Telephone Co., Inc. 
Frontier Communications of Alabama 
Frontier Communications of the South - 

Graceba Total Communications, GTC Inc. - AL, Gulf Telephone Company 
Hayneville Telephone Co., Inc. 
Millry Telephone Company 
Mon-Cre Telephone Cooperative 
Pine Belt Telephone Company 
Union Springs Telephone Co., Inc. 

FLORIDA 
GTC, Inc. - FL 
Frontier Communications - South 
AllTel Florida, Inc. 
Quincey Telephone Co. 

GEORGIA 
Quincy Tel Co-GA Div 
Bulloch County Rural 
Citizens Tel Co.-GA 
Glenwood Tel Co 
Comsouth Telecomm 
Interstate Tel. Co. 
Pembroke Tel Co 
Pineland Tel Coop 
Planters Rural Coop 
Plant Tel Co 
Progressive Rural 
Public Service Tel 

Frontier of GA 
Waverly Hall LLC 
Accucom Telecom 

NEW YORK 
Armstrong Tel Co-NY 
Frontier-Ausable Val 
Berkshire Tel Corp 
Cassadage Tel Corp 
Champlain Tel Co 
Chautauqua & Erie 
Chazy & Westport 
Citizens Hammond NY 
Taconic Tel Corp 
Crown Point Tel 
carp 
Delhi Tel Co 
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(New York - continued) 
Deposit Tel Co 
Dunkirk & Fredonia 
Edwards Tel Co 
Germantown Tel Co 
Hancock Tel Co 
Margaretville Tel Co 
Middleburgh Tel Co 
Alltel NY-Fulton 
Newport Tel Co 
Ogden Tel Co 
Oneida County Rural 
Ontario Tel Co, Inc. 
AlITel NY -Red Jacket 
Oriskany Falls Tel 
Pattersonville Tel 
Port Byron Tel Co 
Frontier - Rochester 
Frontier - Seneca Gorh 
State Tel Co 
Frontier - Sylvan Lake 
Township Tel Co 
Trumansburg Tel Co 
Vernon Tel Co 
Warwick Valley-NY 
Citizens Telecom-NY 
Citizens-Red Hook 
Citizens-West. Cnty 
Verizon New York 

PENNSYLVANIA 
Bentleyville Communications Company 
Frontier Communications of Breezewood 
Buffalo Valley Telephone Company 
Frontier Communications of Canton 
Commonwealth Telephone Company 
Conestoga Telephone & Telegraph Company 
Denver and Ephrata Telephone & Telegraph Company 
Ironton Telephone Company 
Lackawaxen Telecommunications Services, Inc. 
Laurel Highland Telephone Company 
Mahanoy and Mahantongo Telephone Company 
Marianna-Scenery Telephone Company 
North Eastern PN Telephone Company 
North Penn Telephone Company 
Armstrong Telephone Company - North 
Palmerton Telephone Company 
Pennsylvania Telephone Company 
Pymatuning Independent Telephone Company 
South Canaan Telephone Company 
Sugar Valley Telephone Company 
Venus Telephone Company 
West Side Telecommunications 
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TENNESSEE 
United Inter-MT-TN . 

VIRGINLA 
Amelia Tel Carp 
Citizens Tel Coop 
Ntelos, Inc. 
North River Tel Coop 
Pembroke Tel Coop 
Peoples Mutual Tel 
Roanoke & Botetourt 
Shenandoah Tel Co 
Virginia Tel Co 
Verizon South VA 
New Castle Tel Co. 
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Before the 
Pederai Communications Commission 

Washington, D.C. 20554 

In the matter of 1 
1 

Federal-State Joint Board on 1 
Universal Service 1 CC Docket No. 96-45 

1 
Highland Cellular, Inc. 1 
Petition for Designation as an 1 
Eligible Telecommunications Carrier 1 
in the Commonwealth of Virginia 1 

MEMORANDUM OPINION AND ORDER 

Adopted: February 24,2004 Released: April 12,2004 

By the Commission: Commissioners Copps and Adelstein issuing separate statements; 
Commissioner Martin dissenting and issuing a separate statement. 

I. INTRODUCTION 

1. In this Order, we grant in part and deny in part the petition of Highland Cellular, 
Inc. (Highland Cellular) to be designated as an eligible telecornrnunications carrier (ETC) in 
portions of its licensed service area in the Commonwealth of Virginia p~~rsuant to section 
214(e)(6) of the Communications Act of 1934, as amended (the ~ c t ) . '  In so doing, we conclude 
that Highland Cellular, a commercial mobile radio service (CMRS) carrier, has satisfied the 
statutory eligibility requirements of section 214(e)(l).~ Specifically, we conclude that Highland 
Cellular has demonstrated that it will offer and advertise the services supported by the federal 
universal service support mechanisms throughout the designated service area. Highland Cellular 
requests ETC designation for a service area that overlaps, among other areas, the study areas of 
three rural telephone companies.3 We find that the designation of Highland Cellular as an ETC 
in a wire center served by Verizon Virginia, Inc. (Verizon Virginia), a norrrural carrier, and 
certain areas served by two of the three rural companies serves the public interest and hrthers 
the goals of universal service. As explained below, with regard to the study area of Verizon 
South, Inc. (Verizon South) and the Saltville wire center of United Telephone Company - 
Southeast Virginia (United Telephone) we do not find that ETC designation would be in the 
public interest. 

' Highland Cellular, Inc., Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth 
of Virginia, filed Sep. 19, 2002 (Highland Cellular Petition). 

47 U.S.C. Q 214(e)(l). 

The remainder of Highland Cellular's requested service area falls within the service area of Verizon Virginia, a 
non-rural telephone company. 
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2. Highland Cellular is licensed to serve the entire study area of only one of t k  three 
rural companies for which it seeks ETC designation- Burkes Garden Telephone Company, Inc. 
(Burkes ~arden)  .4 Because Highland Cellular is licensed to serve only part of the study areas of 
the other two incumbent rural telephone companies, Highland Cellular has requested that we 
redefine the service areas of these rural telephone companies for ETC designation purposes, in 
accordance with section 214(e)(5) of the ~ c t . ~  We agree to the service area redefinition 
proposed by Highland Cellular for the service area of United Telephone, subject to agreement by 
the Virginia State Corporation Commission (Virginia Commission) in accordance with 
applicable Virginia Commission requirements. We find that the Virginia Commission's first- 
hand knowledge of the rural areas in question uniquely qualifies it to examine the redefinition 
proposal and determine whether it should be approved.6 Because we do not designate Highland 
Cellular as an ETC in Verizon South's study area, we do not redefine this service area. 

3. In response to a request fiom the Commission, the Federal-State Joint Board on 
Universal Service (Joint Board) is currently reviewing: (1) the Commission's rules relating to 
the calculation of high-cost universal service support in areas where a competitive IZC is 
providing service; (2) the Commission's rules regarding support for non-primary lines; and (3) 
the process for designating ETCS.~ Some commenters in that proceeding have raised concerns 
about the rapid growth of high-cost universal service support and the impact of such growth on 
consumers in rural areas. The outcome of that proceeding could potentially impact, among 
other things, the support that Highland Cellular and other competitive ETCs may receive in the 
future and the criteria used for continued eligibility to receive support. 

4. While we await a recommended decision fiom the Joint Board, we acknowledge 
the need for a more stringent public interest analysis for ETC designatiom in rural telephone 
company service areas. As we concluded in a recent order granting ETC designation to Virginia 
Cellular in the Commonwealth of Virginia, this framework shall apply to all ETC designations 

Highland cellular requests ETC designation in the skrvice areas of the rural telephone companies Burkes Garden 
~ e l e i h o n e  Company, 1nc. (Burkes Garden), United Telephone Company - Southeast Virginia (United Telephone), 
and Verizon South, Inc. - VA (Verizon South). Highland Cellular Petition at 10-13; Highland Cellular, Inc., 
Amendment to Petition for Designation as an Eligible Telecommunications Carrier, filed Oct. 23,2002, at 1-2 
(Highland Cellular Amendment I). 

Highland Cellular Petition at 11-13; Highland Cellular Amendment I at 1-2; Highland Cellular, Inc., Second . 

Amendment to Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of 
Virginia, filed Feb. 26, 2003 (Highland Cellular Amendment IT). Specifically, Highland requests redefinition of the 
service areas of United Telephone and Verizon South. Id. In light of our decision to deny ETC designation for the 
area served by Verizon South, we do not address Highland Cellular's request to redefine that service area. 

If the Virginia Commission does not agree to the proposal to redefine the affected rural service areas, we will 
reexamine our decision with regard to redefining these service areas. 

' See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order, FCC 02-307 (re]. Nov. 8,2002) 
(Referral Order); Federal-State Joint Board on Universal Service Seeks Comment on Certain of the Commission 's 
Rules Relating to High Cost Universal Service Support and the ETCProcess, CC Docket 96-45,] 8 FCC Rcd 1941, 
Public Notice (rel. Feb. 7,2003) (Portability Public Notice). 

See generally, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, United States Telecom 
Association's Comments, filed May 5,2003; Federal-State Joint Board on Universal Service, CC Docket No. 96- 
45, Verizon's Comments, filed May 5,2003. 
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for rural areas pending further action by the commissiong We conclude that the value of 
increased competition, by itself, is not sufficient to satisfy the public interest test in rural areas. 
Instead, m determining whether designation of a competitive ETC in a rural telephone 
company's service area is in the public interest, we weigh numerous factors, including the 
benefits of increased competitive choice, the impact of multiple designations on the universal 
service fund, the unique advantages and disadvantages of the competitor's service offering, any 
commitments made regarding quality of telephone service provided by competing providers, and 
the competitive ETC's ability to provide the supported services throughout the designated 
service area within a reasonable time frame. Further, in this Order, we impose as ongoing 
conditions the commitments Highland Cellular has made on the record in this proceeding.1° 
These conditions will ensure that Highland Cellular satisfies its obligations under section 214 of 
the Act. We conclude that these steps are appropriate in light of the increased frequency of 
petitions for competitive ETC designations and the potential impact of such designations on 
consumers in rural areas. 

11. BACKGROUND 

A. The Act 

5. Section 254(e) of the Act provides that "only an eligible telecommunications 
carrier designated under section 214(e) shall be eligible to receive specific Federal universal 
service support."" Pursuant to section 214(e)(l), a common camer designated as an ETC must 
offer and advertise the services supported by the federal universal service mechanisms 
throughout the designated service area.'' 

6. Section 214(e)(2) of the Act provides state commissions with the primary 
responsibility for performing ETC designations. l3 Section 21 4(e)(6), however, directs the 
Commission, upon request, to designate as an ETC "a common carrier providing telephone 
exchange service and exchange access that is not subject to the jurisdiction of a State 
comrni~sion."'~ Under section 214(e)(6), the Commission may, with respect to an area served 

See Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition for Designation as an 
Eligible Telecon~nlunications Carrier for the State of Virginia, CC Docket No. 96-45, Memorandum Opinion and 
Order, FCC 03-338, para. 14 (rel. Jan. 22,2004) (Virginia Cellular Order). 

l o  See infra para. 43. 

I '  47 U.S.C. 5 254(e). 

l 2  47 U.S.C. $ 214(e)(l). 

I' 47 U.S.C. 5 214(e)(2). See also Federal-State Joint Board on Universal Service; Promoting Deployment and 
Subscribership in Unserved Areas, Including Tribal and Insular Areas, CC Docket No. 96-45, Twelfth Report and 
Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 FCC Rcd 12208, 12255, 
para. 93 (2000) (Tweljih Report and Order). 

l 4  47 U.S.C. 5 214(e)(6). See, e.g., Western Wireless Corporation Petition for Designation as an Eligible 
Telecon~munications Carrier for the Pine Ridge Reservation in South Dakota, CC Docket No. 96-45, Memorandum 
Opinion and Order, 16 FCC Rcd 18133 (2001) (Western Wireless Pine Ridge Order); Pine Belt Cellular, Inc. and 
Pine Belt PCS, Inc. Petition for Designation as an Eligible Telecon~n~z~nications Carrier, CC Docket No. 96-45, 
Memorandum Opinion and Order, 17 FCC Rcd 9589 (Wireline Comp. Bur. 2002); Corr Wireless Con~munications, 
LLC Petition for Designation as an Eligible Telecommunicatioi~s Carrier, CC Docket 96-45, Memorandum Opinion 
and Order, 17 FCC Rcd 21435 (Wireline Comp. Bur. 2002). We note that the Wireline Competition Bureau has 
delegated authority to perform ETCdesignations. See Procedures for FCC Designation ofEligibIe 

(continued ....) 
3 
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by a rural telephone company, and shall, in all other cases, designate more than one common 
camer as an ETC for a designated service area, consistent with the public interest, convenience, 
and necessity, so long as the requesting carrier meets the requirements of section 2 l4(e)(l). l5 

Before designating an additional ETC for an area served by a rural telephone company, the 
Commission must determine that the designation is in the public interest. l6 

B. Commission Requirements for ETC Designation and Redefining the Service 
Area 

7. Filing Requirements for ETC Designation. An ETC petition must contain the 
following: (1) a certification and brief statement of supporting facts demonstrating that the 

, 

petitioner is not subject to the jurisdiction of a state commission; (2) a certification that the 
petitioner offers or intends to offer all services designated for support by the Commission 
pursuant to section 254(c); (3) a certification that the petitioner offers or intends to offer the 
supported services "either using its own facilities or a combination of its own facilities and resale 
of another carrier's services;" (4) a description of how the petitioner "advertise[s] the availability 
of [supported] services and the charges therefor using media of general distribution;" and (5) if 
the petitioner is not a rural telephone company, a detailed description of the geographic service 
area for which it requests an ETC designation from the Commission. l7 

8. Twelfth Report and Order. On June 30,2000, the Commission released the 
Twelfth Report and Order which, among other things, sets forth how a carrier seeking ETC 
designation f?om the Commission must demonstrate that the state commission lacks jurisdiction 
to perform the ETC designation. ' Carriers seeking designation as an ETC for service provided 
on non-tribal lands must provide the Commission with an ''aflhnative statement" fiom the state 
commission or a court of competent jurisdiction that the carrier is not subject to the state 
commission's jurisdiction. l g  The Commission defined an "affirmative statement" as "any duly 
authorized letter, comment, or state commission order indicating that [the state commission] 
lacks jurisdiction to perform the designation over a particular ~arrier."~ The requirement to 
provide an "affirmative statement" ensures that the state commission has had "a specific 
opportunity to address and resolve issues involving a state commission's authority under state 

(...continued from previous page) 
Telecommunications Carriers Pursuant to Section 214(e)(6) of the Communications Act, Public Notice, 12 FCC Rcd 
22947,22948 (1997) (Section 214(e)(6) Public Notice). The Wireline Competition Bureau was previously named 
the Common Canier Bureau. 

l 5  47 U.S.C. 214(e)(6). 

l 6  1d. 

I7 See Section 214(e)(6) Public Notice, 12 FCC Rcd at 22948-49. See also Federal-State Joint Board on Universal 
Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities 
Commission, Declaratory Ruling, CC Docket NO. 96-45, 15 FCC Rcd 151 68 (2000) (Declaratory Ruling), recon. 
pending. 

'' See Twelfth Report and Order, 15 FCC Rcd at 12255-65, paras. 93-1 14. 

l 9  Twelfth Report and Order, 15 FCC at 12255, para. 93. 

20 Twelfth Report and Order, 15 FCC at 12264, para. 113. 
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law to regulate certain carriers or classes of carriers.'"' 

9. Redefining a Service Area. Under section 214(e)(5), "[iln the case of an area 
served by a rural telephone company, 'service area' means such company's 'study area' unless 
and until the Commission and the States, after taking into account recommendations of a 
Federal-State Joint Board instituted under section 410(c), establish a different definition of 
service area for such company.'22 Section 54.207(d) permits the Commission to initiate a 
proceeding to consider a definition of a service area that is different from a rural telephone 
company's study area as long as the Commission seeks agreement on the new definition with the 
applicable state commission. 23 Under section 54.207(d)(l), the Commissiqn must petition a state 
commission with the proposed definition according to that state commission's procedures.24 In 
that petition, the Commission must provide its proposal for redefining the service area and its 
decision presenting reasons for adopting the new definition, including an analysis that takes into 
account the recommendations of the FederakState Joint Board on Universal Service (Joint 
~ o a r d ) . ~ ~  When the Joint Board recommended that the Commission retain the current study 
areas of rural telephone companies as the service areas for the rural telephone companies, the 
Joint Board made the following observations: (1) the potential for "cream skimming" is 
minimized by retaining study areas because competitors, as a condition of eligibility, must 
provide services throughout the rural telephone company's study area; (2) the Act, in many 
respects, places rural telephone companies on a different competitive footing from the other local 
telephone companies; and (3) there would be an administrative burden imposed on rural 
telephone companies by requiring them to calculate costs at something other than the study area 
level. 26 

C. Highland Cellular's Petition 

10. On September 19,2002, Highland Cellular filed with this Commission a petition 
pursuant to section 214(e)(6) seeking designation as an ETC throughout its licensed service area 
in the Commonwealth of ~ i r ~ i n i a . ~ ~  Highland Cellular contends that the Virginia Commission 

" Twelfih Report and Order, 15 FCC at 12264, para. 113 (citations omitted). 

22 47 U.S.C. (j 214(e)(5). 

23 See 47 C.F.R. 5 54.207(d). Any proposed definition will not take effect until both the Commission and the state 
commission agree upon the new definition. See 47 C.F.R. 5 54.207(d)(2). 

24 See 47 C.F.R. (j 54.207(d)(l). 

" See 47 C.F.R 5 54.207(d)(l). 

26 See Federal-State Joint Board on UniversalService, CC Docket No. 96-45, Recommended Decision, 12 FCC Rcd 
87, 179-80, paras. 172-74 (1 996) (1996 Recommended Decision). 

27 See generally, Highland Cellular Petition. On October 2,2002, the Wireline Competition Bureau released a 
Public Notice seeking comment on the Highland Cellular Petition. See Wireline Competition Bureau Seeks 
Comment on Highland Cellular Telephone, Inc. Petition for Designation as an Eligible Telecommunications Carrier 
in the State of Virginia, CC Docket No. 96-45, Public Notice, DA 02-2487 (rel. Oct. 2, 2002); In the Maiter of 
Federal-State Joint Board on Universal Service, CC Docket 96-45, Comments of the Cellular Telecommunications 
and Internet Association, filed Oct. 15,.2002 (CTIA Comments); In the Matter ofHighland Cellular Telephone, Inc., 
Petition for Designation as and Eligible TeIecommtrnications Carrier in Virginia, Comments of the Telephone 
Association of Maine, filed Oct. 15,2002 (TAM Comments); In the Matter ofFederal-State Joint Board on 
Universal Service, CC Docket 96-45, Comments of Verizon, filed Oct. 15,.2002 (Verizon Comments); In the Matter 
ofFederal-State Joint Board on Universal Service, CC Docket 96-45, Reply Comments of Highland Cellular, Inc., 
filed Oct. 22 (Highland Cellular Reply Comments). 

5 



Federal Communications Commission FCC 04-37 

has issued an "affirmative statement" that the Virginia Commission does not have jurisdiction to 
designate a CMRScarrier as an ETC. Accordingly, Highland Cellular asks the Commission to 
designate Highland Cellular as an ETC pursuant to section 214(e)(6).~* Highland Cellular also 
maintains that it satisfies the statutory and regulatory prerequisites for ETC designation and that 
designating Highland Cellular as an ETC will serve the public interest2' 

11. Highland Cellular also requests that the Commission redefine the service areas of 
two incumbent rural telephone companies, United Telephone and Verizon South, because it is 
not able to serve the entire study area of each of these companies.30 Highland Cellular states that 
as a wireless carrier, it is restricted to only providing facilities-based service in those areas where 
it is licensed by the Commission. 31 It adds that it is not picking and choosing the "lowest cost 
exchanges" of the affected rural telephone companies, but instead is basing its requested ETC 
area solely on its licensed service area and proposes to serve tk entirety of that area.32 Highland 
Cellular further contends that the proposed redefinition of the rural telephone companies' service 
areas is consistent with the recommendations regarding rural telephohe company study areas, as 
set forth by the Joint Board in its ~ecornmended ~ e c i s i o n . ~ ~  

111. DISCUSSION 

12. After careful review of the record before us, we find that Highland Cellular has 
met all the requirements set forth in section 214(e)(l) and (e)(6) to be designated as an ETC by 
this Commission for the portions of its licensed service area described herein First, we find that 
Highland Cellular has demonstrated that the Virginia Commission lacks the jurisdiction to 
perform the designation and that the Commission therefore may consider Highland Cellular's 

i petition under section 214(e)(6). Second, we conclude that Highland Cellular has demonstrated 
that it will offer and advertise the services supported by the federal universal service support 
mechanisms throughout the designated service area upon designation as an ETC in accordance 
with section 214(e)(l). In addition, we find that designation of Highland Cellular as an ETC in 
certain areas served by rural telephone companies serves the public interest and furthers the goals 
of universal service by better ensuring that consumers in high-cost and rural areas of Virginia 
have access to the services supported by universal service at affordable rates. Pursuant to our 
authority under section 214(e)(6), we therefore designate Highland Cellular as an ETC for parts 
of its licensed service area in the Commonwealth of Virginia as set forth below. As explained 
below, however, we do not designate Highland Cellular as an ETC in the study area of the rural 
telephone company, Verizon South and the Saltville wire center of the rural telephone company, 
United ~ e l e ~ h o n e . ~ ~  In areas where Highland Cellular's proposed service areas do not cover the 
entire study area of a rural telephone company, Highland Cellular's ETC designation shall be 

Highland Cellular Petition at 3 -4 

29 Highland Cellular Petition at 4-9, 15-1 8; Highland Cellular Amendment I at 2. 

30.~ighland Cellular Petition at 10-13; Highland Cellular Reply Comments at 2-3; Highland Cellular Amendment I 
at 1-2; Highland Cellular Amendment I1 at 2. 

3' Highland Cellular Petition at 13; Highland Cellular Amendment I at 1-2. 

32 Highland Cellular Petition at 13. 

33 Id. at 13-15. See also 1996 Recommended Decision, 12 FCC Rcd at 179-80, paras. 172-74. 

34 See infra paras. 29-33. 
. 
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subject to the Virginia Commission's agreement with our new definition for the rural telephone 
company service areas. In all other areas, as described herein, Highland Cellular's ETC 
designation is effective immediately. Finally, we note that the outcome of the Commission's 
pending proceeding, now before the Joint Board, examining the rules relating to high-cost 
universal service support in competitive areas could potentially impact the support that Highland 
Cellular and other ETCs may receive in the f ~ t u r e . ~ ~  This Order is not intended to prejudge the 
outcome of t h t  proceeding. We also note that Highland Cellular always has the option of 
relinquishing its ETC designation and its corresponding benefits and obligations to the extent 
that it is concerned about its long-term ability to provide supported services in the affected rural 
study areas.36 

A. Commission Authority to Perform the ETC Designation 

13. We find that Highland Cellular has demonstrated that the Virginia Commission 
lacks the jurisdiction to perform the requested ETC designation and the Commission has 
authority to consider Highland Cellular's petition under section 214(e)(6) of the Act. Highland 
Cellular submitted as an "affirmative statement" an order issued by the Virginia Commission 
addressing an application filed by Virginia Cellular, LLC (Virginia Cellular) seeking ETC 
designation. 37 In the Virginia Cominission Order, the Virginia Commission concluded that it 
"has not asserted jurisdiction over CMRS carriers and that the Applicant should apply to the 
FCC for ETC designation.'"' 

14. We find that, as required by the Twelfth Report and Order, the Virginia 
Commission was given the specific opportunity to address and resolve the issue of whether it has 
authority to regulate CMRS providers as a class of carriers when it rendered its decision in the 
Virginia Co~ninission We find it sufficient that the Virginia Commission indicated that 
it does not have jurisdiction over CMRS carriers and that the Federal Communications 
Commission is the proper venue for CMRS carriers seeking ETC designation in the 
Commonwealth of Virginia. Therefore, based on this statement by the Virginia Commission, we 
find the Virginia Commission lacks jurisdiction to designate Highland Cellular as an ETC and 
this Commission has authority to perform the requested ETC designation in the Commonwealth 
of Virginia pursuant to section 214(e)(6).~' 

35 See Portability Public Notice, 18 FCC Rcd at 1941. 

36 See Declaratory Ruling, 15 FCC Rcd at 151 73; see also 47 U.S.C. 5 214(e)(4). 

37 See Highland Cellular Petition at Exhibit A (Virginia Corporation Commission, Virginia Cellular, LLC, Order, 
Case Nos. PUC970135 & PUC010263 at 4-5 (Apr. 9, 2002) (Virginia Co~nnzission Order)). 

38 Virginia Commission Order at 4-5. Virginia Cellular's application was the first time a CMRS carrier filed for 
ETC designation before the Virginia Commission. See id. at 2. 

39 See Tweljilz Report and Order, 15 FCC Rcd at 12264, para. 11 3. See also RCC Holdings, Inc. Petition for 
Designation as and Eligible Telecornn~zcnications Carrier Throughout its Licensed Service Area in the State of 
Alabama, CC Docket No. 96-45, Memorandum Opinion and Order, 17 FCC Rcd 23532,23537, para. 13 (Wireline 
Comp. Bur. 2002) (RCC Holdings ETC Designation Order) (finding that an order from a prior proceeding involving 
unaffiliated CMRS providers seeking ETC status constituted an "affirmative statement" for the purposes satisfying 
section 214(e)(6) of the Act). 

40 47 U.S.C. Ej 214(e)(6). 
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B. Offering and Advertising the Supported Services 

15. Offering the Services Designated for Support. We find that Highland Cellular has 
demonstrated through the required certifications and related filings that it now offers, or will 
offer upon designation as an ETC, the services supported by the federal universal service support 
mechanism. As noted in its petition, Highland Cellular is an "A2-Band" cellular carrier for the 
Virginia 2 Rural Service Area, serving the counties of Bland and ~azewell.~' Highland Cellular 
states that it currently provides all of the services and functionalities enumerated in section 
54.101 (a) of the Commission's rules throughout its cellular service area in ~irginia. 42 Highland 
Cellular certifies that it has the capability to offer voice- grade access to the public switched 
network, and the functional equivalents to DTMF signaling, single-party service, access to 
operator services, access to interexchange services, access to directory assistance, and toll 
limitation for qualifying low- income consumers.43 Highland Cellular also complies with 
applicable law and Commission directives on providing access to emergency services.44 In 
addition, although the Commission has not set a minimum local usage requirement, Highland 
Cellular certifies it will comply with "any and all minimum local usage requirements adopted by 
the FCC" and it intends to offer a number of local calling plans as part of its universal service 
offering.45 As discussed below, Highland Cellular has committed to report annually its progress 
in achieving its build-out plans at the same time it submits its annual certification required under 
sections 54.3 13 and 54.3 14 of the Commission's rules.46 

16. Highland Cellular has also made specific commitments to provide service to 
requesting customers in the service areas in which it is designated as an ETC. Highland Cellular 
states that if a request is made by a potential customer within its existing network, Highland 
Cellular will provide service immediately using its standard customer equipment.47 In instances 
where a request comes fiom a potential customer within Highland Cellular's licensed service 
area but outside its existing network coverage, it will take a number of steps to provide service 
that include determining whether: (1) the requesting customer's equipment can be modified or 
replaced to provide service; (2) a roof mounted antenna or other equipment can be deployed to 
provide service; (3) adjustments can be made to the nearest cell tower to provide service; (4) 
there are any other adjustments that can be made to network or customer facilities to provide 
service; (5) it can offer resold services from another carrier's facilities to provide service; and (6) 
an additional cell site, cell extender, or repeater can be employed or can be constructed to 

41 Highland Cellular Petition at 1. 

42 Id. at 2. The Commission has defined the services that are to be supported by the federal universal service support 
mechanisms to include: (1) voice grade access to the public switched network; (2) local usage; (3) Dual Tone 
Multifrequency (DTMF) signaling or its functional equivalent; (4) single-party service or its functional equivalent; 
(5) access to emergency services, including 91 1 and enhanced 91 1; (6) access to operator services; (7) access to 
interexchange services; (8) access to directory assistance; and (9) toll limitation for qualifying low-income 
customers. 47 C.F.R. 5 54.101(a). 

43 Highland Cellular Petition at 4-8 and Exhibit B. 

See 47 C.F.R. 5 54.1 01(a)(5); Highland Cellular Petition at 7. 

45 Highland Cellular Petition at 5-6 and Exhibit B. 

46 See infra para. 43; Letter from David LaFuria, Lukas, Nace, Gutierrez & Sachs to Marlene H. Dortch, FCC, filed 
Nov. 19,2003 (Highland Cellular November 19 Supplement). 

47 Highland Cellular November 19 Supplement, at 3. 
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provide service.48 In addition, if after following these steps, Highland Cellular still cannot 
provide service, it will notify the requesting party and include that information in an annual 
report filed with the Commission detailing how many requests for service were unfulfilled for 
the past year.49 

17. Highland Cellular has further committed to use universal service support to 
filrther improve its universal service offering by constructing new cellular sites in sparsely 
populated areas within its licensed service area but outside its existing network coverage.50 
Highland Cellular states that it will modify its construction plans based on the areas where ETC 
designation is granted.51 Highland Cellular notes that the parameters of its build-out plans may 
evolve over time as it responds to consumer demand.52 In connection with its annual reporting 
obligations, Highland Cellular will submit detailed information on its progress toward meeting 
build-out plans. 53 

18. Offering the Supported Services Using a Carriers's Own Facilities. Highland 
Cellular has demonstrated that it satisfies the requirement of section 214(e)(l)(A) that it offer the 
supported services using either its own facilities or a combination of its own facilities and resale 
of another carrier's services.54 Highland Cellular states that it intends to provide the supported 
services using its cellular network infrastructure, which includes "the same antenna, cell- site, 
tower, trunking, mobile switching, and interconnection facilities used by the company to serve its 
existing conventional mobile cellular service customers.7755 We find that this certification is 
sufficient to satisfy the facilities requirement of section 214(e)(l)(A). 

19. Advertising the Supported Services. We conclude that Highland Cellular has 
demonstrated that it satisfies the requirement of section 214(e)(l)(B) to advertise the availability 
of the supported services and the charges therefor using media of general distribution. 56 

Highland Cellular certifies that it will "use media of general distribution that it currently employs 

48 Highland Cellular November 19 Supplement, at 3-4. 

49 Highland Cellular November 19 Supplement at 4, n. 7 (agreeing to follow the service provisioning commitments 
made by Virginia Cellular during its ETC designation proceeding). See Virginia Cellular Order, FCC 03-338, at 
para. 14. 

50 Supplement to Highland Cellular, Inc. Petition for Designation as an ETC in the Commonwealth of Virginia, filed 
April 8,2003 at 3-4 (Highland Cellular April 8 Supplement). 

5 1  See Highland Cellular December 12 Supplement at 5. For example, to date Highland Cellular has committed to 
construct cell sites only in areas for which we deny ETC designation- notably in the Jewell Ridge, Richlands, and 
Tazewell wire centers in the Verizon South rural study area. See Highland Cellular November 19 Supplement at 4- 
5. In a subsequent filing, Highland Cellular described alternative build-out plans should the Commission limit 
Highland Cellular's ETC designation to complete wire centers. See Highland Cellular December 12 Supplement at 
5 (proposing cell sites in the Verizon South and Burkes Garden rural study areas). We assume that Highland 
Cellular's build-out plans will change as a result of this Order. 

See Highland Cellular November 19 Supplement at 5; Letter from David LaFuria, Lukas, Nace, Gutierrez & 
Sachs to Marlene H. Dortch, FCC, filed Dec. 12,2003 (Highland Cellular December 12 Supplement). 

53 See infra para. 43. 

54 47 U.S.C. 5 214(e)(l)(A). 

5 5  Highland Cellular Petition at 8-9. 

56 47 U.S.C. 5 214(e)(l)(B). 
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to advertise its universal service offerings throughout the service areas designated by the 
 omm mission."^^ In addition, Highland Cellular details alternative methods that it will employ to 
advertise the availability of its services. For example, Highland Cellular will provide notices at 
local unemployment, social security, and welfare offices so that unserved consumers can learn 
about Highland Cellular's service offerings and learn about Lifeline and Linkup discounts.58 
Highland Cellular also commits to publicize locally the consbruction of all new facilities in 
unserved or underserved areas so customers are made aware of improved service.59 We find that 
Highland Cellular's certification and its additional commitments to advertise its service offerings 
satisfy section 214(e)(l)(B). In addition, as the Commission has stated in prior decisions, 
because anETC receives universal service support only to the extent that it serves customers, we 
believe that strong economic incentives exist, in addition to the statuto obligation, for an ETC % to advertise its universal service offering in its designated service area. 

C. Public Interest Analysis 

20. We conclude that it is "consistent with the public interest, convenience, and 
necessity" to designate Highland Cellular as an ETC for the portion of its requested service area 
that is served by the nonrural telephone company, Verizon Virginia. We also conclude that it is 
in the public interest to designate Highland Cellular as an ETC in Virginia in the study area 
served by the rural telephone company, Burkes Garden and the Bland and Ceres wire centers 
served by the rural telephone company, United Telephone. In determining whether the public 
interest is served, the Commission places the burden of proof upon the ETC applicant. We 
conclude that Highland Cellular has satisfied the burden of proof in establishing that its universal 
service offering in these areas will provide benefits to rural consumers. We do not designate 
Highland Cellular as an ETC, however, for the study area of Verizon South and the Saltville wire 
center of United Telephone because we find that Highland Cellular has not satisfied its burden of 
proof in this instan~e.~'  

21. Non-Rural Study Areas. We conclude that it is "consistent with the public 
interest, convenience, and necessity" to designate Highland Cellular as an ETC for the portion of 
its requested service area that is served by the norrrural telephone company, Verizon ~ i r ~ i n i a . ~ ~  
We note that the Common Carrier Bureau previously found designation of additional ETCs in 
areas served by nonrural telephone companies to be per se in the public interest based upon a 
demonstration that the requesting carrier complies with the statutory eligibility obligations of 
section 214(e)(i) of the We do not believe that designation of an additional ETC in a non 
rural telephone company's study area based merely upon a showing that the requesting carrier 

57 Highland Cellular Petition at 9. 

Highland Cellular November 19 Supplement at 5. 

59 Highland Cellular November 19 Supplement at 5. 

60 See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18 137, para. 10. 

61 See infia paras. 29-33. 

62 See 47 U.S.C. 5 214(e)(6). See also Appendix A. 

63 See, e.g., Cellco Partnership d/b/a Bell Atlantic Mobile Petition for Designation as an Eligible 
TeIecornrnunications Carrier, CC Docket No. 96-45, Memorandum Opinion and Order, 16 FCC Rcd 39 (Com. Car. 
Bur. 2000). 
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complies with section 214(e)(l) of the Act will necessarily be consistent with the public interest 
in every instance. We nevertheless conclude that Highland Cellular's public interest showing 
here is sufficient based on the detailed commitments Highland Cellular made to ensure that it 
provides high quality service throughout the proposed rural and non-rural service areas; indeed, 
given our finding that Highland Cellular has satisfied the more rigorous public interest analysis 
for certain rural study areas, it follows that its commitments satisfy the public interest 
requirements for non-rural areas. 64 We also note that no parties oppose Highland Cellular's 
request for ETC designation in the study area of this non-rural telephone company. We therefore 
conclude that Highland Cellular has demonstrated that its designation as an ETC in the study 
area of this nonrural telephone company, is consistent with the public interest, as required by 
section 214(e)(6).~~ We further note that the Joint Board is reviewing whether to modify the 
public interest analysis used to designate both nonrural and rural ETCs under section 214(e) of 
the ~ c t . ~ ~  The outcome of that proceeding could impact the Commission's public! interest 
analysis for future ETC designations in non-rural telephone company service areas. 

22. Rural Study Areas. Based on the record before us, we conclude that grant of this 
ETC designation for the requested rural study areas, in part, is consistent with the public interest 
In considering whether designation of Highland Cellular as an ETC will serve the public interest, 
we have considered whether the benefits of an additional ETC in the wire centers for which 
Highland Cellular seeks designationoutweigh any potential harms. We note that this balancing 
of benefits and costs is a fact-specific exercise. In determining whether designation of a 
competitive ETC in a rural telephone company's service area is in the public interest, we weigh 
the benefits of increased competitive choice, the impact of the designation on the universal 
service fund, the unique advantages and disadvantages of the competitor's service offering, any 
commitments made regarding quality of telephone service, and the competitive ETC's ability to 
satisfy its obligation to serve the designated service areas within a reasonable time frame. We 
recognize that as part of its review of the ETC designation process in the pending proceeding 
examining the rules relating to high-cost support in competitive areas, the Commission may 
adopt a different framework for the public interest analysis of ETC applications. This Order 
does not prejudge the Joint Board's deliberations in that proceeding and any other public interest 
framework that the Commission might ultimately adopt. 

23. Highland Cellular's universal service offering will provide benefits to customers 
in situations where they do not have access to a wireline telephone. For instance, Highland 
Cellular has committed to serve residences that do not have access to the public switched 
network through the incumbent telephone company. 67 Also, the mobility of Highland Cellular's 
wireless service will provide other benefits to consumers. For example, the mobility of 
telecommunications assists consumers in rural areas who often must drive significant distances 
to places of employment, stores, schools, and other critical community locations. In addition, the 
availability of a wireless universal service offering provides access to emergency services that 
can mitigate the unique risks of geographic isolation associated with living in rural 

64 see Highland Cellular November 19 Supplement at 1-7. 

65  See 47 U.S.C. 5 214(e)(6). 

66 See Portability Public Notice, 18 FCC Rcd at 1954-55, para. 33. 

" Highland Cellular November 19 Supplement at 3-4. 
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communities. Highland Cellular also submits that, because its local calling area is larger than 
those of the incumbent local exchange camers it competes against, Highland Cellular's 
customers will be subject to fewer toll charges.69 

24. We acknowledge arguments made in the record that wireless telecommunication 
offerings may be subject to dropped calls and poor coverage. In addition, wireless carriers often 
are not subject to mandatory service quality standards. Highland Cellular has committed to 
mitigate these concerns. Highland Cellular assures the Commission that it will alleviate dropped 
calls by using universal service support to-build new towers and facilities to offer better 
coverage.70 As evidence of its commitment to high service quality, Highland Cellular has also 
committed to comply with the Cellular Telecommunications Mustry Association Consumer 
Code for Wireless Service, which sets out certain principles, disclosures, and practices for the 
provision of wireless ~ervice.~'  In addition, Highland Cellular has committed to provide the 
Commission with the number of consumer complaints per 1,000 handsets on an annual basis.72 
Therefore, we find that Highland Cellular's commitment to provide better coverage to unserved 
areas and its other commitments discussed herein adequately address any concerns about the 
quality of its wireless service. 

25. Although we find that grant of this ETC designation will not dramatically burden 
the universal service fund, we are increasingly concerned about the impact on the universal 
service fund due to the rapid growth in the number of competitive E T C S . ~ ~  Specifically, 
although competitive ETCs only receive a small percentage of all high-cost universal service 
support, the amount of high-cost support distributed to competitive ETCs is growing at a 

68 Highland Cellular Petition at 16 (citing Smith Bagley, Inc., Order, Decision No. 63269, Docket No. T-02556A-99- 
0207 (Ariz. Corp. Comm'n Dec. 15,2001) (finding that competitive entry provides a potential solution to "health 
and safety risks associated with geographic isolation"). See also Twevth Report and Order, 15 FCC Rcd at 12212, 
para. 3. 

69 See Highland Cellular Petition at 16,17; Highland Cellular April 8 Supplement at 1 -3. 

'O See supra para 17. 

71 Highland Cellular November 19Supplement, at 1; CTIA, Consumer Code for Wireless Service, available at 
htt~://www.wow-com.com/~df/The Code.pdf Under the CTIA Consumer Code, wireless carriers agree to: (1) 
disclose rates and terms of senrice to customers; (2) make available maps showing where service is generally 
available; (3) provide contract terms to customers and confirm changes in service; (4) allow a trial period for new 
service; (5) provide specific disclosures in advertising; (6) separately identify camer charges from taxes on billing 
statements; (7) provide customers the right to terminate service for changes to contract terms; (8) provide ready 
access to customer service; (9) promptly respond to consumer inquiries and complaints received from government 
agencies; and (1 0) abide by policies for protection of consumer privacy. See id. 

72 See infra para. 43 (requesting that Highland Cellular provide consumer complaint data on October 1 of each year). 
73 For example, assuming, that Highland Cellular captures each and every customer located in the two affected study 
areas, the overall size of the high-cost support mechanisms would not significantly increase because the total amount 
of high-cost universal service support available to incumbent camers in the rural study areas where we grant 
Highland Cellular ETC designation is only approximately 0.04 percent of the total highcost support available to all 
ETCs. See Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter of 2003, 
Appendix HC 1 (Universal Service Administrative Company, January 3 1,2002) (determining that the total amount 
of high-cost universal service support available to incumbent carriers in the affected rural study areas is projected to 
be $360,030 out of a total of $857,903,276 in the fourth quarter of 2003). We note, however, in light of the rapid 
growth in competitive ETCs, discussed above, comparing the impact of one competitive ETC on the overall fund 
may be inconclusive. 
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dramatic pace. For example, in the first quarter of 2001, three competitive ETCs received 
approximately $2 million or 0.4 percent of high-cost support.74 In the fourthquarter of 2003, 
112 competitive ETCs received approximately $32 million or 3.7 percent of high-cost support.75 
This concern has been raised by parties in this proceeding, especially as it relates to the long- 
term sustainability of universal service higkcost s~tpport. Specifically, Verizon Telephone 
Companies (Verizon) argues that the Commission should not rule on the Highland Cellular ETC 
petition until after it has had an opportunity to initiate a broader rulemaking on high-cost h d  
issues.76 In particular, Verizon contends that the Commission should reexamine the rules 
concerning portability of support for ETCs and the designation of ETCs for areas different from 
those served by the incumbent L E C . ~ ~  We recognize that Verizon raises important issues 
regarding universal service high-cost support.78 As discussed above, the Commission has asked 
the Joint Board to examine, among other things, the Commission's rules relating to higkcost 
universal service support in service areas in which a competitive ETC is providing service, as 
well as the Commission's rules regarding support for second lines.79 We note that the outcome 
of the Commission's pending proceeding examining the rules relating to high-cost support in 
competitive areas could potentially impact, among other things, the support that Highland 
Cellular and other competitive ETCs may receive in the future. It is our hope that the 
Commission's pending rulemaking proceeding also will provide a framework for assessing the 
overall impact of competitive ETC designations on the universal service mechanisms. 

26. We further conclude that designation of Highland Cellular as an ETC in the 
Burkes Garden study area and the Bland and Ceres wire centers served by United Telephone 
does not create rural creamskimming concerns. As discussed below, however, we conclude that 
designation of Highland Cellular as an ETC in the study area of Verizon South and the Saltville 
wire center does raise creamskimming and other concerns, and therefore would be inconsistent 
with the public interest. Rural creamskimming occurs when competitors serve only the low-cost, 
high revenue customers in a rural telephone company's study area.80 Because Highland Cellular 
requests ETC designation in the entire study area of Burkes Garden, designation ofHighland 
Cellular as an ETC in this portion of its licensed service area does not create creamskimming 

74 See Federal Universal Service Support Mechanisms Fund Size Projections for the First Quarter of 2001 (Universal 
Service Administrative Company, January 3 1,2002) 

75 At the same time, we acknowledge that high-cost support to incumbent ETCs has grown significantly in real and 
percentage terms over the same period. See generally, Federal-State Joint Board on Universal Service, CC Docket 
No. 96-45, Cellular Telecommunications Industry Association's Comments, filed May 5, 2003. 

76 See Verizon Comments at 2. 

77 See id. at 4. 

78 In addition, the Telephone Association of Maine (TAM) filed comments requesting that the Commission use this 
proceeding to indicate how wireless ETCs should be regulated by states after receiving ETC designation. See TAM 
Comments at 1. Specifically, TAM requests that the Commission expressly designate state commissions as the 
appropriate regulatory agencies to oversee consumer protection matters and service offerings supported by universal 
service for all ETCs, including wireless carriers. See TAM Comments at 3. We decline to address this issue 
because it is outside the scope of the ETC petition. 
79 See Portability Public Notice. 
80 See 1996Reconznzended Decision, 12 FCC Rcd at 180, para. 172. "Creamskimming" refers to instances in which 
a carrier serves only the customers that are the least expensive to serve, thereby undercutting the ILEC's ability to 
provide service throughout the area. See, e.g., Universal Service Order, 12 FCC Rcd at 8881-2, para. 189. 
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concerns. We note, however, that because the contours of Highland Cellular's CMFS licensed 
area differ from United Telephone's and Verizon South's service areas, Highland Cellular will 
be unable to provide facilities-based service to the entire study areas of these two companies. In 
this case, however, Hi Hand Cellular commits to provide universal service throughout its 
licensed service area.8k It t h e r e  does not appear that Highland Cellular is deliberately 
seeking to enter only certain portions of these companies' study areas in order to creamskim. 

27. At the same time, we recognize that, for reasons beyond a competitive carrier's 
control, the lowest cost portion of a rural study area may be the only portion of the study area 
that a wireless carrier is licensed to serve. Under these circumstances, granting a carrier ETC 
designation for only its licensed portion of the rural study may have the same effect on the ILEC 
as rural creamskimming. 

28. We have analyzed the record before us in this matter a d  find that, for the study 
area of United Telephone, Highland Cellular's designation as an ETC is unlikely to undercut the 
incumbent's ability to serve the entire study area. Our analysis of the population density of each 
of the affected wire centers for United Telephone reveals that Highland Cellular will not be 
serving only low-cost areas to the exclusion of high-cost areas. Although there are other factors 
that define high-cost areas, a lower population density indicates a higher cost area.82 The 
average population density for the United Telephone wire centers for which we grant Highland 
Cellular ETC designationis 19.5 persons per square mile and the average population density for 
United Telephone's remaining wire centers is 73.2 1 persons per square mile. 83 

. . .  . .  29. We conclude, however, that it would not be .in the ublic interest to designate 
. . ' Highland Cellular as an ETC in the study area of Verizon South. 89 Highland Cellular's licensed 

See Highland Cellular Petition at 9. 

See Multi-Association Group (MAG) Plan for Regulation ofInterstate Services of Non-Price Cap Incumbent 
Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and 
Further Notice of Proposed Rulemaking, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 
Fifteenth Report and Order, Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of 
Return Regulation, CC Docket NO. 98-77, Report and Order, Prescribing the Authorized Rate ofReturn From 
Interstate Services o f loca l  Exchange Carriers, CC Docket No. 98-1 66, Report and Order, 16 FCC Rcd 19613, 
19628, para. 28 (2001) (MAG Order), recon. pending (discussing Rural Task Force White Paper# 2 at 
htt~://www.wutc.wa. eov/rtij. 

E3 Letter from David LaFuria and Steven M. Chemoff, Lukas, Nace, Gutierrez & Sachs to Marlene H. Dortch, FCC, 
filed Jan. 23,2004 (Highland Cellular January 23 Supplement). 

84 Verizon opposes the designation of Highland Cellular as an ETC in Verizon South's study area because, among 
other things, Highland Cellular wrongly classified six of the seven wire centers for which it seeks ETC designation 
as non-rural and therefore failed to make the necessary showing for ETC designation for these areas. See Verizon 
Comments at 2-3. Specifically, because these wire centers are served by rural telephone companies, Verizon notes 
that Highland Cellular was required to describe the geographic area for these wire centers for which it seeks ETC 
designation and demonstrate that granting ETC status in these areas would serve the public interest. See Verizon 
Comments at 3; 47 U.S.C. 214(e)(6). Jn response to the arguments raised by Verizon in its comments, Highland 
Cellular amended its petition in order to correctly reclassify Verizon South as a rural telephone company. See 
Highland Cellular Amendment I at 1-2, revised Exhibit D, and revised Exhibit F. Moreover, Highland Cellular 
stated in its amendment that the public interest analysis in its original petition was applicable to the study area of 
Verizon South. See Highland Cellular Amendment I at 2. Although we find that Highland's amendment 
sufficiently resolves these specific concerns raised by Verizon, as explained in the text, however, it would not be in 
the public interest to designate Highland Cellular as an ETC in Verizon South's study area. 

14 
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CMRS service area covers only certain wire centers in the study area of Verizon South. 85 Based 
on our examination of the population densities of the wire centers in Verizon South's study area, 
and using the same analysis used by the Commission in the Virginia Cellular we find 
that designating Highland Cellular as an ETC in Verizon South's study area would not be in the 
public interest. 

30. In the Virginia Celltilar Order, the Commission granted in part and denied in part 
the petition of Virginia Cellular LLC (Virginia Cellular) to be designated as an ETC throughout 
parts of its licensed service area in the ~ommonwealthof ~ i r ~ i n i a . ' ~  In that proceeding, 
Virginia Cellular requested ETC designation for the study areas of six rural telephone 
companies.88 The Commission found that the designation of Virginia Cellular as an ETC in 
certain areas served by five of the six rural telephone companies served the public interest by 
promoting the provision of new technologies to consumers in high-cost and rural areas of 
~ i r ~ i n i a . ~ ~  However, the Commission denied designation of Virginia Cellular as an ETC in one 
rural incumbent LEC's study area because Virginia Cellular would only have served the lowest- 
cost, highest-density wire center within the incumbent LEC's study areag0 

31. In this case, we h d  that the ETC designation of Highland Cellular in the portion 
of its licensed service area that covers only certain wire centers of Verizon South raises 
creamskimming concerns similar to those identified by the Commission in the Virgirzia Cellzrlar 
Order. We agree with the arguments of Verizonthat Highland Cellular should not be allowed to 
serve only the low-cost customers in a rural telephone company's study areag1 Our analysis of 
the population data for each of the affected rural wire centers, including the wire centers in 
Verizon South's study area that are not covered by Highland Cellular's licensed service area, 
reveals that Highland Cellular would be primarily serving customers in the low-cost and high- 
density portion of Verizon South's study areag2 Specifically, although the wire centers in 
Verizon South's study area that Highland Cellular would be able to serve includes two low 
density wire centers, approximately 94 percent of Highland Cellular's potentid customers in 
Verizon South's study area would be located in the four highest-density, and thus presumably 

" Verizon South's study area consists of the Jewell Ridge, Richlands, Bluefield, Pocahontas, Rocky Gap, Tazewell, 
Big Prater, Big Rock, Dwight, Grundy, Hurley, Maxie, and Oakwood wire centers. Highland Cellular is licensed to 
completely serve the Bluefield, Pocahontas, Rocky Gap, and Tazewell wire centers. In addition, Highland Cellular 
is licensed to partially serve the Jewell Ridge and Richlands wire centers. See Highland Cellular Amendment I at 
Exhibit F. 

86 See Virgi~zia Cellzrlar Order, FCC 03-338, at paras. 33-35. 

87 See Virgilzia Cellular Order, FCC 03-338, at para. 1-2. 

See Virginia Cellular Order, FCC 03-338, at para. n. 3. 

89 See Virginia Cellzrlar Order, FCC 03-338, at para. 29. 

9 0  See Virginia Cellular Order, FCC 03-338, at para. 35. 
9 1 Verizon argues that allowing ETCs, such as Highland Cellular, "to receive high cost support by serving only the 
lowest cost customers would waste universal service funds, increasing the burden on those who contribute to the 
universal service program, and potentially taking funds away from places where the funding is more needed." 
Verizon Comments at 7. 

I 92 See Virginia Cellzrlar Order, FCC 03-338, at para. 35. 
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lowest-cost, wire centers in Verizon South's study area.93 The population in these four wire 
centers represents approximately 42,128 customers. In contrast, the remaining approximately six 
percent of Highland Cellular's potential customers in Verizon South's study area, which are 
located in the two lowest-density, highest-cost wire centers, represent only approximately 2,800 
customers. 94 

32. As we discussed in the Virginia Cellular Order, when a competitor serves only 
the lowest-cost, highest-density wire centers in a study area with widely disparate population 
densities, the incumbent may be placed at a sizeable unfair disadvantage." Universal service 
support is calculated on a study-area-wide basis. Although Verizon South did not take advantage 
of the Commission's disaggregation options to protect against possible uneconomic entry in its 
lower cost areaYg6 we find on the facts here that designating Highland Cellular as an ETC in these 
requested wire centers potentially could undermine Verizon South's ability to serve its entire 
study area. Specifically, because Verizon South's study area includes wire centers with highly 
variable population densities, and therefore highly variable cost characteristics, disaggregation 
may be a less viable alternative for reducing creamskimming opportunities.97 This problem may 
be compounded where the cost characteristics of the incumbent and competitor differ 
substantially.98 We therefore reject arguments that incumbents can, in every instance, protect 

93 The four highest-density areas that Highland Cellular proposes to serve are the Tazewell wire center (98 persons - 

per square mile), the Pocahontas wire center (100 persons per square mile), the Bluefield wire center (101 persons 
per square mile), and the Richlands wire center (143 persons per square mile). See Highland Cellular January 14 
Supplement. 

94 The Rocky Gap wire center has a population density of 18 persons per square mile and the Jewell Ridge wire 
center has a population density of 22 persons per square mile. 

95 See Virginia Cellular Order, FCC 03-338, at para. 35. 

96 In the Rural Task Force Order, the Commission provided incumbent LECs with certain options for disaggregating 
their study areas, determining that universal service support should be disaggregated and targeted below the study 
area level to eliminate uneconomic incentives for competitive entry caused by the averaging of support across all 
lines served by a carrier within its study area. Under disaggregation and targeting, per-line support is more closely 
associated with the cost of providing service. There are fewer issues regarding inequitable universal service support 
and concerns regarding the incumbent's ability to serve its entire study area when there is in place a disaggregation 
plan for which the per-line support available to a competitive ETC in the wire centers located in "low-cost" zbnes is 
less than the amount a competitive ETC could receive if it served in one of the wire centers located in the "high- 
cost" zones. See Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan for 
Regulation ofInterstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange 
Carriers, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed 
Rulemaking in CC Docket No. 96-45, and Report and Order in CC Docket No. 00-256,16 FCC Rcd 11244, para. 
145 (2001) (Rural Task Force Order), as corrected by Errata, CC Docket Nos. 96-45, 00-256 (Acc. Pol. Div. re]. 
Jun. l,2001), recon. pending. Although the deadline (May 15,2002) for carriers to file disaggregation plans has 
passed, the relevant state commission or appropriate regulatory authority may nonetheless require a carrier to 
disaggregate, either on its own motion or that of an interested party. See USAC's website, 
http://www.universalservice.orglhc/disaggregation. See also Rural Task Force Order, 16 FCC Rcd at 1 1303, para. 
147. 

97 The population densities of the requested Verizon South wire centers are: Rocky Gap (1 8 persons per square), 
Jewell Ridge (22 persons per square mile), TazewelI(98 persons per square mile), Pocahontas (1 00 persons per 
square mile), Bluefield (101 persons per square mile), and Richlands (143 persons per square mile). We note that 
these figures do not take into account cost variability within specific wire centers, which may be particularly acute in 
rural areas. 

See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Montana Universal Service Task 
Force's Reply Comments, filed June 3,2003, at 8; Federal-State Joint Board on Universal Service, CC Docket No. 

(continued ....) 
16 
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against creamskimming by disaggregating high-cost support to the higher-cost portions of the 
incun~bent's study area.99 

33. Finally, we conclude that designating Highland Cellular as an ETC in a portion of 
United Telephone's Saltville wire center would not serve the public interest. Although the 
Wireline Competition Bureau previously designated an ETC for portions of a rural telephone 
company's wire center,loO we conclude that making designations for a portion of a rural 
telephone company's wire center would be inconsistent with the public interest. In particular, we 
conclude, that prior to designating an additional ETC in a rural telephone company's service 
area, the competitor must commit to provide the supported services to customers throughout a 
minimum geographic area. A rural telephone company's wire center is an appropriate minimum 
geographic area for ETC designation because rural camer wire centers typically correspond with 
county andlor town lines. We believe that requiring a competitive ETC to serve entire 
communities will make it less likely that the competitor will relinquish its ETC designation at a 
later date. Because consumers in rural areas tend to have fewer competitive alternatives than 
consumers in urban areas, such consumers are more vulnerable to camers relinquishing ETC 
designation. lo'  Highland Cellular has stated that, should the Commission impose a requirement 
that competitive ETCs serve complete rural telephone company wire centers, it would not seek 
designation in the Saltville wire center.'02 We, therefore, do not designate Highland Cellular as 
an ETC in the Saltville wire center. 

D. Designated Service Area 

34. Highland Cellular is designated an ETC in the requested areas served by the no= 
rural telephone company, Verizon Virginia, as listed in Appendix A. We designate Highland 
Cellular as an ETC throughout most of its CMRS licensed service area in the Virginia 2 Rural 
Service Area.'03 Highland Cellular is designated as an ETC in the area served by the rural 
telephone company, Burkes Garden, whose study area Highland Cellular is able to serve 
completely, as listed in Appendix B."~  Subject to the Virginia Commission's agreement on 
redefining the service area of United Telephone, we also designate Hi hland Cellular as an ETC 
for the entire Bland and Ceres wire centers as listed in Appendix C. lo' Finally, we do not 
designate Highland Cellular as an ETC in the study area served by Verizon South or the Saltville 

(...continued from previous page) 
96-45, Organization for the Advancement and Promotion of Small Telephone Companies' Reply Comments, filed 
June 3,2003, at 5. 

99 See Highland Cellular Reply Comments at 7-8. 

l o o  RCC Holdings ETC Designation Order, 17 FCC Rcd at paras. 34-35, 37. 

l o '  See 61 the Matter of 2000 Biennial Regulatory Review Spectrum Aggregalion Limits for Commercial Mobile 
Radio Services, WT Docket No. 01-14, Report and Order, 16 FCC Rcd 22668,22684-85, para. 34 (2001). 

I o 2  See Highland Cellular December 12 Supplement at 4. In contrast, Virginia Cellular amended its petition for ETC 
designation in the Commonwealth of Virginia to cover the entirety of the Williamsville, Virginia wire center, 
although its CMRS licensed service area in Virginia only covered a portion of that wire center. See Virginia 
Cellzclar Order, FCC 03-338, at para. 37. 

Io3 Highland Cellular Petition at 1. 

I o 4  See Appendix B. 
10s See Appendix C. 
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wire center served by United Telephone. 

35. We designate Highland Cellular as an ETC in the Bland and Ceres wire centers in 
the study area of United Telephone.lo6 We find that because the Bland and Ceres wire centers 
are low-density, high-cost wire centers, concern about undermining United Telephone's ability 
to serve the entire study area are minimized. Accordingly, we find that denying Highland 
Cellular ETC status for United Telephone's Bland and Ceres wire centers simply because 
Highland Cellular is not licensed to serve the twenty- five remaining wire centers would be 
inappropriate. Consequently, we conclude that it is in the public interest to designate Highland 
Cellular as an ETC in United Telephone's Bland and Ceres wire centers and include those wire 
centers in Highland Cellular's service area, as redefined below. 

- 

36. Finally, for the reasons described above, the service area we designate for 
Highland Cellular does not contain any portion of Verizon South's study area or United 
Telephone's Saltville wire center.'07 

E. Redefining Rural Company Service Areas 

37. We redefine the service area of United Telephone pursuant to section 214(e)(5). 
Consistent with prior rural service area redefinitions, we redefine each wire center in the United 
Telephone study area as a separate service area. log Our decision to redefine the service area of 
United Telephone is subject to the review and final agreement of the Virginia Commission in 
accordance with applicable Virginia Commission requirements. Accordingly, we submit our 
redefinition proposal to the Virginia Commission and request that it examine such proposal 
based on its unique familiarity with the rural areas in question. 

38. In order to designate Highland Cellular as an ETC in a service area that is 
different from the affected rural telephone company study area, we must redefine the service 
areas of the rural telephone company in accordance with section 214(e)(5) of the ~ c t . " ~  We 
redefine the affected service area only to determine the portions of the rural service area in which 
to designate Highland Cellular and future competitive carriers seeking ETC designation in the 
same rural service area."' In defining United Telephone's service area to be different than its 

Io6 We note that the study area of United Telephone is composed of a contiguous block of twenty-eight wire centers 
which include the Abingdon, Austinville, Bland, Bristol, Cana, Ceres, Chilhowie, Comers Rock-Elk Creek, Cripple 
Creek, Damascus, Fries, Galax, Glade Spring, Gate City, Hillsville, Independence, Konnarock, Laurel Fork, Marion- 
Atkins, Meadowv'iew, Mouth of Wilson, Max Meadows, Rich Valley, Rural Retreat, Saltville, Sugar Grove, 
Sylvatus, and WythevilIe wire centers. See Highland Cellular Amendment I at Exhibit F; Highland Cellular 
Amendment I1 at 1-2. Within this contiguous block, the Bland wire center, Ceres wire center, and a portion of the 
Saltville wire center fall within Highland Cellular's licensed service area, and the remaining twenty-five wire 
centers fall outside Highland Cellular's licensed service area. Highland Cellular Amendment I1 at 2. 

'07 See supra paras. 29-33. 

lo' See RCC Holdings ETC Designation Order, 1 7 k ~ ~  Rcd at 23547, para. 37. See also Highland Cellular 
Amendment I1 at 2. Highland Cellular initially requested that that the Commission designate United Telephone's 
Bland, Ceres, and Saltville wire centers as one individual service area. See Highland Cellular Petition at 12. 
Highland Cellular subsequently amended its petition to request that each wire center be defined as separate service 
areas. See Highland Cellular Amendment I1 at 2. 
109 See 47 U.S.C. 8 214(e)(5). 

'I0 See 47 U.S.C. 5 214(e)(2), (6). 



Federal Communications Commission FCC 04-37 

study area, we are required to act in concert with the relevant state commission, "taking into 
account the recommendations" of the Joint Board. ' ' I  The Joint Board's concerns regarding rural 
telephone company service areas as discussed in the I996 Recomnzended Decision are as 
follows: (1) minimizing creamskimming; (2) recognizing that the Act places rural telephone 
companies on a different competitive footing from other LECs; and (3) recognizing the 
administrative burden of requiring rural telephone companies to calculate costs at something 
other than a study area level. 'I2 We find that the proposed redefinition properly addresses these 
concerns. 

39. First, we conclude that redefining United Telephone's service area at the wire 
center level should not result in opportunities for creamskirnming. We have analyzed the 
population densities of the wire centers in United Telephone's study area where Highland 
Cellular will and will not receive support and conclude that this redefinition does not raise 
creamskirnming concerns. ' I 3  We note that we do not propose redefinition in areas where ETC 
designation would potentially undermine the incumbent's ability to serve its entire study area. 
Therefore, we conclude, based on the particular facts of this case, that there is little likelihood of 
rural creamskimming effects in redefining the service area of United Telephone. 

40. Second, our decision to redefine the service area includes special consideration 
for the affected rural carrier. We find no evidence that the proposed redefinition will harm 
United Telephone. Although no parties have opposed the specific redefinition of United 
Telephone's service area, Verizon has raised general concerns that the designation of Highland 
Cellular as a competitive ETC will result in inefficient investment or will strain the universal 
service fund.' l 4  We find no evidence that the proposed redefinition will harm United 
Telephone.'15 We note that redefining the service area of the affected rural telephone company 
will not change the amount of universal service support that is available to the incumbents. 

41. Third, we find that redefining United Telephone's service area as proposed will 
not require United Telephone to determine its costs on any basis other than the study area level. 
Rather, the redefinition merely enables competitive ETCs to serve areas that are smaller than the 
entire ILEC study area. Our decision to redefine the service area does not modify the existing 
rules applicable to rural telephone companies for calculating costs on a study area basis, nor, as a 
practical matter, the manner in which United Telephone will comply with these rules. Therefore, 
we find that the concern of the Joint Board that redefining rural service areas might impose 
additional administrative burdens on affected rural telephone companies is not at issue here. 

42. In accordance with section 54.207(d) of the Commission's rules, we submit this 
Order to the Virginia Commission,' l 6  and request that the Virginia Commission treat this Order 
as a petition to redefine a service area under section 54.207(d)(l) of the Commission's rules. 
Highland Cellular's ETC designation in the service area of United Telephone is subject to the 

"! See 47 U.S.C. 9 214(e)(5). 

' I 2  See 1996 Reconmended Decision, 12 FCC Rcd at 179-80, paras. 172-74. 

See supra paras. 26-28. 

' I 4  See Verizon Comments at 3-5. 

See supra para. 25. 

47 C.F.R. 5 54.207(d). 
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Virginia Commission's review and agreement with the redefinition proposal herein. 'I7 We h d  
that the Virginia Commission is uniquely qualified to examine the proposed redefinition because 
of its familiarity with the rural service area in question. Upon the effective date of the agreement 
of the Virginia Commission with our redefinition of the service area ofunited Telephone, our 
designation of Highland Cellular as an ETC in the area served by United Telephone as set forth 
herein, shall also take effect. In all other areas for which this Order grants ETC status to 
Highland Cellular, as described herein, such designation is effective immediately. If, after its 
review, the Virginia Commission determines that it does not agree with the redefinition proposal 
herein, we will reexamine Highland Cellular's-petition with regard to redefining United 
Telephone's service area. 

F. Regulatory Oversight 

43. We note that Highland Cellular is obligated under section 254(e) of the Act to use 
high-cost support "only for the provision, maintenance, and upgrading of facilities and services 
for which support is intended" and is required under sections 54.3 13 and 54.314 of the 
Commission's rules to certify annually that it is in compliance with this requirement."' Separate 
and in addition to its annual certification filing under sections 54.313 and 54.314 of our rules, 
Highland Cellular has committed to submit records and documentation on an annual basis 
detailing its progress towards meeting its build-out plans. -Highland Cellular also has committed 
to become a signatory to the Cellular Telecommunications Industry Association's Consumer 
Code for Wireless Service and provide the number of consumer complaints per 1,000 mobile 
handsets on an annual b a ~ i s . " ~  In addition, Highland Cellular will annually submit information 
detailing how many requests for service from potential customers were unfulfilled for the past 
year.'20 We require Highland Cellular to submit these additional data to the Commission and 
USAC on October 1 of each year beginning October 1,2004.'~' We fhd that reliance on 
Highland Cellular's commitments is reasonable and consistent with the public interest and the 
Act and the Fifth Circuit decision in Texas Ofice of Public Utility Counsel v. F C C . ' ~ ~  We 

'I7 We note that, in the Universal Service Order, the Commission decided tominimize any procedural delays caused 
by the need for the federal-state coordination on redefining rural service areas. See Universal Service Order, 12 
FCC Rcd at 888&l, para. 187. Therefore, the Commission adopted section 54.207 of the Commission's rules by 
which the state commissions may obtain agreement of the Commission when proposing to redefine a rural service 
area. Id. at 888 1. Similarly, the Commission adopted a procedure in section 54.207 to address the occasions when 
the Commission seeks to redefjne a rural service area. Id. at 8881, para. 188. The Commission stated that "in 
keeping with our intent to use this procedure to minimize administrative delay, we intend to complete consideration 
of any proposed definition of a service area promptly." Id. 

'I8 47 U.S.C. 5 254(e); 47 C.F.R. $ 5  54.313,54.314. 

' I 9  See supra para 24; Highland Cellular November 19 Supplement, at 2. 

lZ0 See supra para. 16; at 4, Highland Cellular November 19 Supplement at 4, n.7. 

12' Highland Cellular's additional submissions concerning consumer complaints per.1,000 handsets and unfulfilled 
service requests will include data from July 1 of the previous calendar year through June 30 of the reporting calendar 
year. 

'22 Texas Oflce ofpublic Utility Counsel v. FCC, 183 F.3d 393,417-1 8 (51h Cir. 1999) In TOPUCv. FCC, the Fifth 
Circuit held that that nothing in section 214(e)(2) of the Act prohibits states from imposing additional eligibility 
conditions on ETCs as part of their designation process. See id. Consistent with this holding, we find that nothing 
in section 214(e)(6) prohibits the Commission from imposing additional conditions on ETCs when such 
designations fall under our jurisdiction. 
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conclude that fulfillment of these additional reporting requirements will further the 
Commission's goal of ensuring Highland Cellular satisfies its obligation under section 214(e) of 
the Act to provide supported services throughout its designated service area. We note that the 
Commission may institute an inquiry on its own motion to examine any ETC's records and 
documentation to ensure that the high-cost support it receives is being used "only for the 
provision, maintenance, and upgrading of facilities and services" in the areas where it is 
designated as an ETC. '23 Highland Cellular will be required to provide such records and 
documentation to the Commission and USAC upon request. We further emphasize that if 
Highland Cellular fails to fulfill the requirements of the statute, our rules and the terms of this 
Order after it begins receiving universal service support, the Commission has authority to revoke 
its ETC designation. 124 The Commission also may assess forfeitures for violations of 
Commission rules and orders.125 

IV. ANTI-DRUG ABUSE ACT CERTIFICATION 

44. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is eligible 
for any new, modified, or renewed instrument of authorization &om the Commission, including 
authorizations issued pursuant to section 214 of the Act, unless the applicant certifies that neither 
it, nor any party to its application, is subject to a denial of federal benefits, including 
Commission benefits. 126 Highland Cellular has provided a certification consistent with the 
requirements of the Anti-Drug Abuse Act of 1 9 8 8 . ' ~ ~  We find that Highland Cellular has 
satisfied the requirements of the AntiDrug Abuse Act of 1988, as codified in sections 1.200 1- 
1.2003 of the Commission's rules. 

V. ORDERWG CLAUSES 

45. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 
214(e)(6) of the Communications Act, 47 U.S.C. 5 214(e)(6), Highland Cellular, Inc. IS 
DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER for portions of its 
licensed service area in the Commonwealth of Virginia to the extent described herein. 

46. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 
214(e)(5) of the Communications Act, 47 U.S.C. 5 214(e)(5), and sections 54.207(d) and (e) of 
the Commission's rules, 47 C.F.R. $5 54.207(d) and (e), the request of Highland Cellular, Inc. to 
redefine the service area of United Telephone Company - Southeast Virginia in Virginia to IS 
GRANTED to the extent described herein and SUBJECT TO the agreement of the Virginia State 
Corporation Commission with the Commission's redefinition of the service area. For United 
Telephone Company - Southeast Virginia, upon the effective date of the agreement of the 
Virginia State Corporation Commission with the Commission's redefinition of such service area, 
this designation of Highland Cellular, Inc. as an ETC for such area as set forth herein shall also 
take effect. 

123 47 U.S.C. $ 5  220,403; 47 C.F.R. 5 54.313,54.314. 

Iz4 See Declara~ory Ruling, 15 FCC Rcd at 15174, para. 15. See also 47 U.S.C. 5 254(e). 

'25 See 47 U.S.C. 5 503(b). 

'" 47 U.S.C. 5 1.2002(a); 21 U.S.C. 5 862. 

"7 See Highland Cellular Petition at 19. 
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47. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 
214(e)(5) of the Communications Act, 47 U.S.C. 5 214(e)(5), and sections 54.207(d) and (e) of 
the Commission's rules, 47 C.F.R. $ 5  54.207(d) and (e), the request of Highland Cellular, Inc. to 
redefine the service area of Verizon South, Inc. - Virginia in Virginia IS DENIED. 

48. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order 
SHALL BE transmitted by the Office of the Secretary to the Virginia State Corporation 
Commission and the Universal Service Administrative Company. 

FEDERAL COMMUI$ICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 
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VIRGINIA NON-RURAL TELEPHONE COMPANY WIRE CENTERS FOR 
INCLUSION IN HIGHLAND CELLULAR'S ETC SERVICE AFU3A 

Verizon Virginia Inc. 

Honaker (wire center code HNKRVAHK) 
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APPENDIX B 

VIRGINIA RURAL TELEPHONE COMPANY STUDY AREAS FOR INCLUSION IN 
HIGHLAND CELLULAR'S ETC SERVICE AREA 

Burkes Garden Telephone Company, Inc. (study area code 190220) 
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APPENDIX C 

VIRGINIA RURAL TELEPHONE COMPANY WIRE CENTERS 
FOR INCLUSION IN HIGHLAND CELLULAR'S ETC SERVICE AREA 

United Telephone'Company - Southeast Virginia 

Bland (wire center code BLNDVAXA) 

Ceres (wire center code CERSVAXA) 
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STATEMENT OF 
COMMISSIONER MI[CEcAEL J. COPPS 

Re: Federal-State Joint Board on Universal Service; Highland Cellular, Inc. Petition 
for Designation as an Eligible Telecommunications Carrier in the Commonwealth 
of Virginia 

The long-term viability of universal service depends on a more rigorous review process 
for ETC applications. Today's decision, like the decision in Virginia Cellular that preceded it, 
represents a step in the right direction. During the coming year, as we consider the Joint Board's 
guidance, we need to seize the opportunity to improve it further. We must give serious 
consideration to the consequences that flow from using the fund to support several competitors in 
truly remote areas. We also need to bear in mind that when we do fund competition, our rules 
must provide the right level of support. 

I look forward to this important dialogue at the Commission. To keep the country well- 
connected, we must ensure that all Americans enjoy comparable services at comparable rates. 
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DISSENTING STATEMENT OF 
COMMISSIONER KEVIN J. MARTIN 

Re: Federal-State Joint Board on Universal Service; Highland Cellular, Inc. Petition for 
Designation as an Eligible Telecommtrnications Carrier In the Commonwealth of 
Virginia 

Today's decision designates Highland Cellular, Inc. (Highland Cellular) as an eligible 
telecommunications carrier (ETC) in areas served by two rural telephone companies and one 
non-rural telephone company in the Commonwealth of Virginia. The Commission finds the 
designation of Highland Cellular as an ETC to be in the public interest and furthers the goals of 
universal service by providing greater mobility and a choice ofproviders in higkcost and rural 
areas of Virginia. I object to this Order's finding that the goals of universal service are to 
provide greater mobility and a choice of providers in rural areas. Rather, I believe the main 
goals of the universal service program are to ensure that all consumers-including those in high 
cost areas have access at affordable rates. 

During the past two years, I have continued to express my concerns with the 
Commission's policy of using universal service support as a means of creating "competition" in 
high cost areas.' As I have stated previously, I am hesitant to subsidize multiple competitors to 
serve areas in which costs are prohibitively expensive for even one carrier. The Commission's 
policy may make it difficult for any one carrier to achieve the economies of scale necessary to 
serve all of the customers in rural areas. 

I am troubled by today's decision because we fail to require ETCs to provide the same 
type and quality of services throughout the same geographic service area as a condition of 
receiving universal service support. In my view, competitive ETCs seeking universal service 
support should have the same "carrier of last resort" obligations as incumbent service providers 
in order to receive universal service support. Adopting the same "carrier of last resort" 
obligation for all ETCs is fully consistent with the Commission's existing policy of competitive 
and technological neutrality amongst service providers. 

Today's decision also fails to require CETCs to provide equal access. Equal access 
provides a direct, tangible consumer benefit that allows individuals to decide which long distance 
plan, if any, is most appropriate for their needs. As I have stated previously, I believe an equal 
access requirement would allow ETCs to continue to offer bundled local and long distance 
service packages, while also empowering consumers with the ability to choose the best calling 
plan for their needs.2 

' Separate Statement of Commissioner Kevin J. Martin, Multi-Association Group (MAG) Plan for Regulation of 
Interstate Services ofNon-Price Cap Inct~mbent Local Exchange Carriers and Interexchange Carriers, Second 
Report and Order and Further Notice ofProposed Rulemaking, CC Docket (No. 00-256)(rel. October, 1 1,2002). 

Separate Statement of Commissioner Kevin J. Martin, Federal-State Joint Board on Universal Service, CC 
Docket No.9645, (rel. July 10, 2002); Separate Statement of Commissioner Kevin J. Martin, Federal-State Joint 
Board on UniversalService, FCC 03-170, CC Docket NO. 9645, (rel. July 14,2003). 
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The Commission also redefines the service area of United Telephone where Highland 
Cellular's proposed service area does not cover the entire service area of the incumbent rural 
telephone company. I am concerned with the redefining of service areas of incumbent rural 
telephone companies. I am also concerned that the Cornmissiondid not sufficiently consider the 
cost data to verify whether or not Highland Cellular is serving only lowcost, high revenue 
customers in the rural telephone company's area. 

Finally, I remain concerned that the Commission's recent decisions on pending CETC 
applications may prejudge the Commission's upcoming decision regarding the framework for 
high-cost universal service support. These decisions now provide a template for approving the 
numerous CETC applications currently pending at the Commission, and I believe may ultimately 
push the Commission to take more aggressive steps to slow the growth of the universal service 
fund such as primary line restrictions and caps on the amount of universal service support 
available for service providers in rural America. 
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SEPARATE STATEMENT OF 
C0lMMISSHONEW JONATHAN S. ADELSTEIN 

Re: Federal-State Joint Board on Universal Service; Highland Cellular, bzc., Petition for 
Desigzation as an Eligible Teleconz~nunicatio~zs Carrier i~z the Conz~nonwealth of 
Virginia 

Late last year, I had the opportunity to fi~rther outline my thoughts on the Commission's 
eligible telecommunications carrier (ETC) designation process and the role of the public interest 
in that process. ' For the reasons discussed then, I support this Order responding to the petition of 
Highland Cellular to be designated as an ETC in the Commonwealth of Virginia. This Order, 
along with the recently released Virginia Cellular ~ r d e r , ~  marks a significant improvement from 
past Commission decisions by more fully embracing the statutory public interest mandate. 

Through these orders, we have provided a more stringent examination of the public 
interest and acknowledged that competition alone cannot satisfy the public interest analysis. 
Instead, we have weighed a variety of factors to assess the overall benefits and costs. We 
considered whether the applicant has made a commitment to service quality and will provide 
essential services in its community. We have also improved the accountability of the process by 
requiring ETCs to submit regularly documentation detailing their progress towards meeting their 
build-out plans and other commitments. 

On February 27,2004, after adoption of this Highland Cellular Order, the Federal-State 
Joint Board on Universal Service (Joint Board) released a Recommended Decision that further 
clarifies and strengthens the standards for designating ETCs and for assessing the public interest. 
I was pleased that the Joint Board recognized that establishing a meaningful public interest test 
and providing meaningful guidance on ETC designations will help limit federal universal service 
funding to those providers who are committed to serving rural communities. I have been pleased 
to hear reports that state commissions and other parties are using the new Virginia Cellular 
Order template in many state ETC proceedings. I am also encouraging the FCC and state 
commissions to embrace the Joint Board's approach as soon as possible. 

Establishing a more meaningful public interest test is a critical first step in a larger effort to 
manage responsibly the growth of the universal service fund overall. I believe there are 
constructive actions we can take to make sure our universal service mandate is upheld while still 
ensuring that the fund does not grow dramatically. First, reforming the process for designating 
ETCs is essential. Second, funding new entrants based on their own costs, rather than the costs 
of the incumbent, would more correctly align our rules with the statutory requirement that funds 
be used only 'for the provision, maintenance, and upgrading of facilities and services for which 
the support is intended. And third, the Commission should explore frameworks to identify those 

' Commissioner Jonathan S. Adelstein, Accessing the Public Interest: Keeping Anzerica Well-Connected, Address 
Before the 21st Annual Institute on Telecommunications Policy & Regulation (Dec. 4,2003) 
@ttu:l/~v~~.f~~.gov/con~missioners/adelstein/s~eeches2003.htmI). 

Federal-State Joint Board on Urziversal Service; Virginia Cellular, LLC., Petition for Designation as an Eligible 
Teleconzmtrnications Carrier in the Cornnzom~ealtlz of Virginia, CC Docket No. 96-45, FCC 03-338 (rel. Jan. 22, 
2004) (Virginia Cellzrlar Order). 
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very high-cost areas where it may be prohibitive to fimd more than one ETC. These three key 
reforms, if carried out together, would measurably reduce fund growth without shortchanging 
Rural America. 
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I. INTRODUCTION 

1. In this Order, we grant in part and deny in part, subject to enumerated conditions, the 
petition of Virginia Cellular, LLC (Virginia Cellular) to be designated as an eligible 
telecommunications carrier (ETC) throughout its licensed service area in the Commonwealth of 
Virginia pursuant to section 214(e)(6) of the Communications Act of 1934, as amended (the 
~ c t ) . '  In so doing, we conclude that Virginia Cellular, a commercial mobile radio service 
(CMRS) carrier, has satisfied the statutory eligibility requirements of section 214(e)(l).~ 
Specifically, we conclude that Virginia Cellular has demonstrated that it will offer and advertise 
the services supported by the federal universal service support mechanisms throughout the 
designated service area. We find that the designation of Virginia Cellular as an ETC in two non- 
rural study areas serves the public interestm3 We also find that the designation of Virginia 
Cellular as an ETC in areas served by five of the six rural telephone companies serves the public 
interest and furthers the goals of universal service. As explained below, with regard to the study 
area of NTELOS, we do not find that ETC designation would be in the public interest. 

2. Because Virginia Cellular is licensed to serve only part of the study area of three of 
six incumbent rural telephone companies affected by this designation, Virginia Cellular has 
requested that the Commission redefine the service area of each of these rural telephone 
companies for ETC designation purposes, in accordance with section 214(e)(5) of the ~ c t . ~  We 
agree to the service area redefinition proposed by Virginia Cellular for the service areas of 
Shenandoah and MGW, subject to the agreement of the Virginia State Corporation Commission 
(Virginia Commission) in accordance with applicable Virginia Commission requirements.5 We 
find that the Virginia Commission's first-hand knowledge of the rural areas in question uniquely 

4 .  qualifies it to examine the redefinition proposal and determine whether it should be approved.6 

' Virginia Cellular, LLC Petition for Designation as an Eligible Telecommunications Canier in the State of Virginia, 
filed April 26,2002 (Virginia Cellular Petition). , 

47 U.S.C. $ 214(e)(l). 

Virginia Cellular requests ETC designation in the study areas of the following non-rural telephone companies: 
Bell Atlantic and GTE South, Inc. (GTE). Virginia Cellularrequests ETC designation in the study areas of the 
following rural telephone companies: Shenandoah Telephone Company (Shenandoah), NTELOS Telephone Inc. 
(NTELOS, formerly Clifton Forge-Waynesboro Telephone Company), MGW Telephone Company (MGW, 
formerly Mountain Grove-Williamsville Telephone Company), New Hope Telephone Company (New Hope), North 
River Telephone Cooperative (North River), and Highland Telephone cooperativet (Highland). We note that 
although the Virginia Cellular Petition requested ETC designation for the study area served by Central Telephone 
Company of Virginia, Virginia Cellular subsequently withdrew its request for ETC designation in Central 
Telephone's study area. See Supplement to Virginia Cellular, LLC Petition for Designation as an Eligible 
Telecommunications Canier in the State of Virginia, filed April 17,2003 at 1 (Virginia Cellular April 17,2003 
Supplement). 

Virginia Cellular asked the Commission to redefine the service areas of Shenandoah, NTELOS, and MGW. See 
Virginia Cellular Petition at 11-12 and Virginia Cellular Reply Comments at 7. See also Virginia Cellular 
Amendment to Petition for Designation as an Eligible'Telecommunications Carrier, filed October 21,2002, at 2 
(Virginia Cellular Amendment)., 

As discussed below, at this time, we do not designate Virginia Cellular as an ETC in the study area of NTELOS, 
See inj-a paras. 35,39. Accordingly, we do not find it necessary to redefine the service area of NTELOS. 

If the Virginia Commission does not agree to our redefinition of the affected rural senrice areas, we will reexamine 
our decision with regard to redefining these rural service areas. 
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Because we do not designate Virginia Cellular as an ETC in NTELOS' study area, we do not 
redefine this service area. 

3. In response to a request from the Commission, the Federal-State Joint Board on 
Universal Service (Joint Board) is currently reviewing: (I) the Commission's rules relating to 
the calculation of high-cost universal service support in areas where a competitive ETC is 
providing service; (2) the Commission's rules regarding support for non-primary lines; and (3) 
the process for designating ETCS.~ Some commenters in that proceeding have raised concerns 
about the rapid growth of high-cost.universal service support and the impact of such growth on 
consumers in rural areas.8 The outcome of that proceeding could potentially impact, among 
other things, the support that Virginia Cellular and other competitive ETCs may receive in the 
future and the criteria used for continued eligibility to receive universal service support. 

4. While we await a recommended decision from the Joint Board, we acknowledge the 
need for a more stringent public interest analysis for ETC designations in rural telephone 
company service areas. The framework enunciated in this Order shall apply to all ETC 
designations for rural areas pending further action by the Commission. We conclude that the 
value of increased competition, by itself, is not sufficient to satisfy the public interest test in rural 
areas. Instead, in determining whether designation of a competitive ETC in a rural telephone 
company's service area is in the public interest, we weigh numerous factors, including the 
benefits of increased competitive choice, the impact of multiple designations on the universal 
service fund, the unique advantages and disadvantages of the competitor's service offering, any 
commitments made regarding quality of telephone service provided by competing providers, and 
the competitive ETC's ability to provide the supported services throughout the designated 
service area within a reasonable time frame. Further, in this Order, we impose as ongoin 
conditions the commitments Virginia Cellular has made on the record in this These 
conditions will ensure that Virginia Cellular satisfies its obligations under section 214 of the Act. 
We conclude that these steps are appropriate in light of the increased frequency of petitions for 
competitive ETC designations and the potential impact of such designations on consumers in 
rural areas. 

A. The Act 

5. Section 254(e) of the Act provides that "only an eligible telecommunications carrier 
designated under section 214(e) shall be eligible to receive specific Federal universal service 
support."'0 Pursuant to section 214(e)(l), a common camer designated as an ETC must offer 

See Federal-State Joint Board on Universal Service, CC.Docket No. 96-45, Order, FCC 02-307 (rel. Nov. 8,2002) 
(Referral Order); Federal-State Joint Board on Universal Service Seeks Comment on Certain of the Commission 's 
Rules Relating to High Cost Universal Service Support and the ETC Process, CC Docket 96-45, 18 FCC Rcd 1941, 
Public Notice (rel. Feb. 7, 2003) (Portability Public Notice). 

See generally, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, United States Telecom 
Association's Comments, filed May 5,2003; Federal-State Joint Board on Universal Service, CC Docket No. 96- 
45, Verizon's Comments, filed May 5,2003. 

See illfin para. 46. 

'O 47 U.S.C. fj  254(e). 
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and advertise the services supported by the federal universal service mechanisms throughout the 
designated service area. " 

6. Section 214(e)(2) of the Act gives state commissions the primary responsibility for 
performing ETC  designation^.'^ Section 214(e)(6), however, directs the Commission, upon 
request, to designate as an ETC "a common carrier providing telephone exchange service and 
exchange access that is not subject to the jurisdiction of a State commi~sion."'~ Under section 
214(e)(6), the Commission may, with respect to an area served by a rural telephone company, 
and shall, in all other areas, designate more than one common carrier as an ETC for a designated 
service area, consistent with the public interest, convenience, and necessity, so long as the 
requesting carrier meets the requirements of section 214(e)(l).14 Before designating an 
additional ETC for an area served by a rural telephone company, the Commission must 
determine that the designation is in the public interest.'' 

B. Commission Requirements for ETC Designation and Redefining the Service 
Area 

7. Filing Reauirements for ETC Designation. An ETC petition must contain the 
following: (1) a certification and brief statement of supporting facts demonstrating that the 
petitioner is not subject to the jurisdiction of a state commission; (2) a certification that the 
petitioner offers or intends to offer all services designated for support by the Commission 
pursuant to section 254(c); (3) a certification that the petitioner offers or intends to offer the 
supported services "either using its own facilities or a combination of its own facilities and resale 
of another carrier's services;" (4) a description of how the petitioner "advertise[s] the availability 
of [supported] services and the charges therefor using media of general distribution;" and (5) if 
the petitioner is not a rural telephone company, a detailed description of the geographic service 
area for which it requests an ETC designation from the commission. '' 

47 U.S.C. C) 214(e)(l). 

47 U.S.C. 5 214(e)(2). See also Federal-State Joipzt Board on Universal Service, Promoting Deployment and 
Subscribership in Unserved and Underserved Areas, Including Tribal and Insular Areas, CC Docket No. 96-45, 
Twelfth Report and Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 FCC 
Rcd 12208,12255, para. 93 (2000) (Twewk Report and Order). 

l3 47 U.S.C. C) 214(e)(6). See, e.g., Westem Wireless Corporation Petition for Designation as an Eligible 
Telecommunications Cam0erfor the Pine Ridge Reservation in South Dakota, CC Docket No. 96-45, Memorandum 
Opinion and Order, 16 FCC Rcd 18133 (2001) (Western Wireless Pine Ridge Order); Pine Belt Cellular, Inc. and 
Pine Belt PCS, Inc., Petition for Designation as an Eligible Telecommunications Cam-er, CC Docket No. 96-45, 
Memorandum Opinion and Order, 17 FCC Rcd 9589 (Wireline Comp. Bur. 2002); Corr Wireless Communications, 
LLCPetition for Designation as an Eligible Telecommunications Carrier, CC Docket 96-45, Memorandum Opinion 
a d  Order, 17 FCC Rcd 21435 (Wireline Comp. Bur. 2002). We note that the Wireline Competition Bureau has 
delegated authority to perform ETC designations. See Procedures for FCC Designation ofEligible 
Telecommunications Carriers Pursuant to Section 214(e)(6) of the Communications Act,.Public Notice, 12 FCC Rcd 
22947,22948 (1997) (Section 214(e)(6) Public Notice). The Wireline Competition Bureau was previously named 
the Common Carrier Bureau. 

l 4  47 U.S.C. C) 214(e)(6). 

Id. 

l6 Section 214(e)(6) Public Notice, 12 FCC Rcd at 22948-49. See also Federal-State Joint Board on Universal 
Service, Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities 
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8. Twelfth Report and Order. On June 30,2002, the Commission released the Twewh 
Report and Order which, among other things, sets forth how a carrier seeking ETC designation 
fiom the Commission must demonstrate that the state commission lacks jurisdiction to perform 
the ETC de~i~nat ion . '~  Carriers seeking designation as an ETC for service provided on non- 
tribal lands must provide the Commission with an "affirmative statement" from the state 
commission or a court of competent jurisdiction that the carrier is not subject to the state 
commission's jurisdiction." The Commission defined an "affirmative statement" as "any duly 
authorized letter, comment, or state commission order indicating that [the state commission] 
lacks jurisdiction to perform the designation over a particular camer."lg The requirement to 
provide an "affirmative statement" ensures that the state commission has had "a specific 
opportunity to address and resolve issues involving a state commission's authority under state 
law to regulate certain carriers or classes of carriers."20 

9. Redefining a Service Area. Under section 214(e)(5) of the Act, "[iln the case of an 
area served by a rural telephone company, 'service area' means such company's 'study area' 
unless and until the Commission and the States, after taking into account recommendations of a 
Federal-State Joint Board instituted under section 410(c), establish a different definition of 
service area for such company."21 Section 54.207(d) of the Commission's rules permits the 
Commission to initiate a proceeding to consider a definition of a service area that is different 
from a rural telephone company's study area as long as it seeks agreement on the new definition 
with the applicable state  omm mission.^^ Under section 54.207(d)(1), the Commission must 
petition a state commission with the proposed definition according to that state commission's 
procedures.23 In that petition, the Commission must provide its proposal for redefining the 
service area and its decision presenting reasons for adopting the new definition, including an 
analysis that takes into account the recommendations of the Federal-State Joint Board on 
Universal Service (Joint ~ o a r d ) . ~ ~  When the Joint Board recommended that the Commission 
retain the current study areas of rural telephone companies as the service areas for the rural 
telephone companies, the Joint Board made the following observations: (1) the potential for 
"cream skimming" is minimized by retaining study areas because competitors, as a condition of 
eligibility, must provide services throughout the rural telephone company's study area; (2) the 
Telecommunications Act of 1996 (1996 Act), in many respects, places rural telephone 

Com~nission, Declaratory Ruling, CC Docket No. 96-45, 15 FCC Rcd 151 68 (2000) (Declaratory Ruling), recon. 
penrlilzg. 

I' See Twelfth Report and Order, 15 FCC Rcd at 12255-65, paras. 93-1 14. 

IB Id. at 12255, para. 93. 

l9 Id. at 12264, para. 1 13. 

20 Id. 

47 U.S.C. Cj 214(e)(5). 

22 See 47 C.F.R. 5 54.207(d). Any proposed definition will not take effect until both the Commission and the state 
commission agree upon the new definition. See 47 C.F.R. Cj 54.207(d)(2). 

" See 47 C.F.R. Cj 54.207(d)(l). 

24 See id. We note that the Wireline Competition Bureau has delegated authority to redefine service areas. 47 
C.F.R. Cj 54.207(e). 
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companies on a different competitive footing from other local telephone companies; and (3) 
there would be an administrative burden imposed on rural telephone companies by requiring 
them to calculate costs at something other than a study area level2' 

C. Virginia Cellular's Petition 

10. On April 26,2002, Virginia Cellular filed with this Commission a petition, pursuant 
to section 214(e)(6), seeking designation as an ETC throughout its licensed service area in the 
Commonwealth of ~ i r ~ i n i a . ~ ~  In its petition, Virginia Cellular contends that the Virginia 
Commission issued an "affirmative statement" that the Virginia Commission does not have 
jurisdiction to designate a CMRS carrier as an ETC. Accordingly, Virginia Cellular asks the 
Commission to exercise jurisdiction and designate Virginia Cellular as an ETC pursuant to 
section 214(e)(6)." Virginia Cellular also maintains that it satisfies the statutory and regulatory 
prerequisites for ETC designation, and that designating Virginia Cellular as an ETC serves the 
public interest.28 

11. Virginia Cellular also requests the Commission to redefine the service areas of three 
rural telephone companies, Shenandoah, NTELOS, and MGW, because it is not permitted under 
its current license to provide facilities-based service to the entire study area of each of these 
companies.29 Virginia Cellular states that as a wireless carrier, it is restricted to providing 
facilities-based service only in those areas where it is licensed by the  omm mission.^^ It adds that 
it is not picking and choosing the ctlowest cost exchanges" of the affected rural telephone 
companies, but instead is basing its requested ETC area solely on its licensed service area and 

, proposes to serve the entirety of that area.3' Virginia Cellular contends that the proposed I 

redefinition of the rural telephone companies' service areas is consistent with the 
recommendations regarding rural telephone company study areas set forth by the Joint Board in 
its Recommended ~ e c i s i o n . ~ ~  

'' See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, 12 FCC Rcd 
87,179-80, paras. 172-74 (1996) (1996 Recommended Decision). 

26 See generally, Virginia Cellular Petition. On May 15,2002, the Wireline Competition Bureau released a Public 
Notice seeking comment on the Virginia Cellular Petition. See Wireline Competition Bureau Seeks Comment on 
Virginia Cellular LLC Petition for Designation as an Eligibk Telecommunications Carrier in the State of Virginia, 
CC Docket No 96-45, Public Notice, 17 FCC Rcd 8778 (Wireline Comp. Bur. 2002); In the Matter of Federal-State 
Joint Board on Universal Service, CC Docket 96-45, Comments of Virginia Rural Telephone Companies, filed June 
11,2002 (Virginia Rural Telephone Companies Comments); In the Matter of Federal-State Joint Board on 
Universal Service, CC Docket 96-45, Reply Comments of the National Telecommunications Cooperative 
Association, filed June 17,2002 (NTCA Comments). 

27 Virginia Cellular Petition at 3-4. 

28 Id. at 1-2,4-9, 14-17. 

29 Id. at 10-14. See Supplement to Virginia Cellular, LLC Petition for Designation as an Eligible 
Telecommunications Canier in the Commonwealth of Virginia, filed October 11,2002 at 1-2 (Virginia Cellular 
October 11 Supplement) and Virginia Cellular Amendment at 2. 
30 Virginia Cellular Petition at 13. 

~ d .  

32 1d. at 12-14. See also 47 U.S.C. $ 214(e)(5). 
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12. After careful review of the record before us, we find that Virginia Cellular has met all 
the requirements set forth in section 214(e)(l) and (e)(6) to be designated as an ETC by this 
Commission for portions of its licensed service area. First, we find that Virginia Cellular has 
demonstrated that the Virginia Commission lacks the jurisdiction to perform the designation and 
that the Commission therefore may consider Virginia Cellular's petition under section 214(e)(6). 
Second, we conclude that Virginia Cellular has demonstrated that it will offer and advertise the 
services supported by the federal universal service support mechanisms throughout the 
designated service area upon designation as an ETC in accordance with section 214(e)(l). In 
addition, we find that the designation of Virginia Cellular as an ETC in certain areas served by 
rural telephone companies serves the public interest and furthers the goals of universal service by 
providing greater mobility and a choice of service providers to consumers in high-cost and rural 
areas of Virginia. Pursuant to our authority under section 214(e)(6), we therefore designate 
Virginia Cellular as an ETC for parts of its licensed service area in the Commonwealth of 
Virginia, as set forth below. As explained below, however, we do not designate Virginia 
Cellular as an ETC in the study area of NTELOS.~~ In areas where Virginia Cellular's proposed 
service areas do not cover the entire study area of a rural telephone company, Virginia Cellular's 
ETC designation shall be subject to the Virginia Commission's agreement with our new 
definition for the rural telephone company service areas. In all other areas, as described herein, 
Virginia Cellular's ETC designation is effective immediately. Finally, we note that the outcome 
of the Commission's pending proceeding before the Joint Board examining the rules relating to 
high-cost universal service support in competitive areas could potentially impact the support that 
Virginia Cellular and other ETCs may receive in the future.34 This Order is not intended to 
prejudge the outcome of that proceeding. We also note that Virginia Cellular always has the 
option of relinquishing its ETC designation and its corresponding benefits and obligations to the 
extent that it is concerned about its long-term ability to provide supported services in the affected 
rural study areas.35 

A. Commission Authority to Perform the ETC Designation 

13. We find that Virginia Cellular has demonstrated that the Virginia Commission lacks 
the jurisdiction to perform the requested ETC designation and that the Commission has authority 
to consider Virginia Cellular's petition under section 2 l4(e)(6) of the Act. Specifically, Virginia 
Cellular states that it submitted an application for designation as an ETC with the Virginia 
Commission, and on April 9,2002, the Virginia Commission issued an order stating that it had 
not asserted jurisdiction over CMRS carriers.36 In its order, the Virginia Commission directed 
Virginia Cellular to file for ETC designation with the F C C . ~ ~  Based on this statement by the 
Virginia Commission, we find that the Virginia Commission lacks jurisdiction to designate 
Virginia Cellular as an ETC and that this Commission has authority to perform the requested 

33 See infra paras. 35,39. 

34 See Portability Public Notice, 18 FCC Rcd at 1941. 

35 See Declaratory Ruling, 15 FCC Rcd at 151 73; see also 47 U.S.C. 3 214(e)(4). 

36 See Virginia Cellular Petition at 3-4 and Exhibit A. 

37 Id. 
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ETC designation in the Commonwealth of Virginia pursuant to section 214(e)(6)." 

B. Offering and Advertising the Supported Services 

14. Offering the Services Designated for Support. We find that Virginia Cellular has 
demonstrated through the required certifications and related filings, that it now offers, or will 
offer upon designation as an ETC, the services supported by the federal universal service support 
mechanism. As noted in its petition, Virginia Celldar is an "A-Band" cellular carrier for the 
Virginia 6 Rural Service Area, serving the counties of Rockingham, Augusta, Nelson, and 
Highland, as well as the cities of Harrisonburg, Staunton, and ~ a ~ n e s b o r o . ~ ~  Virginia Cellular 
states that it currently provides all of the services and hnctionalities enumerated in section 
54.101 (a) of the Commission's rules throughout its cellular service area in ~ i r ~ i n i a . ~ '  Virginia 
Cellular certifies that it has the capabili'cy to offer voice-grade access to the public switched 
network, and the functional equivalents to DTMF signaling, single-party service, access to 
operator services, access to interexchange services, access to directory assistance, and toll 
limitation for qualifying low-income consumers.41 Virginia Cellular also complies with 
applicable law and Commission directives on providing access to emergency services." In 
addition, although the Commission has not set a minimum local usage requirement, Virginia 
Cellular certifies it will comply with "any and all minimum local usage requirements adopted by 
the FCC" and it intends to offer a number of local calling plans as part of its universal service 
offering.43 As discussed below, Virginia Cellular has committed to report annually its progress 
in achieving its build-out plans at the same time it submits its annual certification required under 
sections 54.3 13 and 54.3 14 of the Commission's rules.44 

15. Virginia Cellular has also made specific commitments to provide service to 
requesting customers in the service areas that it is designated as an ETC. Virginia Cellular states 
that if a request is made by a potential customer within its existing network, Virginia Cellular 
will provide service immediately using its standard customer equipment.'l In instances where a 
request comes from a potential customer within Virginia Cellular's licensed service area but 
outside its existing network coverage, it will take a number of steps to provide service that 
include determining whether: (I) the requesting customer's equipment can be modified or 
replaced to provide service; (2) a roof-mounted antenna or other equipment can be deployed to 
provide service; (3) adjustments can be made to the nearest cell tower to provide service; (4) 
there EX any other adjustments that can be made to network or customer facilities to provide 
service; (5) it can offer resold services &om another carrier's facilities to provide service; and (6) 
an additional cell site, cell extender, or repeater can be employed or can be constructed to 

'"7 U.S.C. 5 214(e)(6). 

39 Virginia Cellular Petition at I .  

40 Id. at 2. 

4' Id. at 4-8 and Exhibit B. 

42 See 47 C.F.R. 5 54.101(a)(5); Virginia Cellular Petition at 7. 

43 Id. at 5-6 and Exhibit B. 

44 See infia para 46; Virginia Cellular November 12 Supplement at 4. 

45 Id. at 3. 
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provide service.46 In addition, if after following these steps, Virginia Cellular still cannot 
provide service, it will notify the requesting party and include that information in an annual 
report filed with the Commission detailing how many requests for service were unfulfilled for 
the past year.47 

16. Virginia Cellular has further committed to use universal service support to further 
improve its universal service offering by constructing several new cellular sites in sparsely 
populated areas within its licensed service area but outside its existing network coverage.4g 
Virginia Cellular estimates that it will construct 11 cell sites over the first year and a half 
following ETC de~ignation.~' These 11 cell sites will serve a population of 157,060.~~ Virginia 
Cellular notes that the parameters of its build-out plans may evolve over time as it responds to 
consumer demand.5' 

17. The Virginia Rural Telephone Companies raise several concerns about Virginia 
Cellular's service offerings. We address each of these concerns below, and in so doing, we 
conclude that Virginia Cellular has demonstrated that it will offer the services supported by the 
federal universal service support mechanism upon designation as an ETC. Initially, we note that 
the Commission has held that to require a camer to actually provide the supported services 
before it is designated an ETC has the effect of prohibiting the ability of prospective entrants 
from providing telecommunications service.52 Instead, "a new entrant can make a reasonable 
demonstration . . . of its capability and commitment to provide universal service without the 
actual provision of the proposed service."53 

18. We also reject the argument of the Virginia Rural Telephone Companies that Virginia 
Cellular does not offer all of the services supported by the federal universal service support 
mechanisms as required by section 2 1 4 ( e ) ( l ) ( ~ ) . ~ ~  Specifically, the Virginia Rural Telephone 
Companies claim that Virginia Cellular: (1) has not yet upgraded from analog to digital and until 

47 Id. at 4. 
48 Id. at 4-5. 

49 Id. at 4-5 and Attachment. For purposes of this analysis, we exclude Virginia Cellular's proposed cell site in 
Crimora, Augusta County, Virginia, which would be located in the study area of NTELOS. As discussed above, we 
deny Virginia Cellular's request for ETC designation in theNTELOS study area. 

50 Id. Virginia Cellular estimates the populations covered by these cell sites as follows: Hinton (population of 
65,027), North Hamsonburg (population of 52,750), Churchville (population of 5,865), Spottswood (population of 
7,114), Central Nelson (population of 9,354), Middlebrook (population of 4,749), Bergton (population of 2,987), 
Afton (population of 7,O64), McDowell (population of 73l), Mustoe (population of 1,094), and West Augusta 
(population of 325). Id. at 5 and Attachment. 
51 Id. at 5. 

52 See Declaratoly Rulizg, 15 FCC Rcd at 15173-74, paras. 12-14. In the Declaratoly Ruling, the commission 
stated that "a new entrant cannot reasonably be expected to be able to make the substantial financial investment 
required to provide the supported services in high-cost areas without some assurance that it will be eligible for 
federal universal service support." Id. at 15173, para. 13. 

53 Id. at 15178, para. 24. 

54 See Virginia Rural Telephone Companies Comments at 4-6. 
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this happens, Virginia Cellular cannot effectively implement E-911 or the Communications 
Assistance for Law Enforcement Act (CALEA); (2) offers no local usage; (3) has stated that its 
customers will not have equal access to interexchange carriers; (4) states only that it will 
participate "as required" with respect to Lifeline service; and (5) has wireless signals that are 
sporadic or unavailable in some of the mountainous regions that Virginia Cellular proposes to 
serve. 55 

19. We find that Virginia Cellular's commitment to provide access to emergency services 
is sufficient. Virginia Cellular states that it is in compliance with state and federal 91 1 and E- 
91 l mandates and is upgrading from analog to digital technology.56 Virginia Cellular states that 
it is implementing Phase I E-911 services in those areas where local governments have 
developed E-911 functionality and that upon designation as an ETC, it will be able to effectively 
implement E-9 1 1 .57 

20. We find sufficient Virginia Cellular's showing that it will offer minimum local usage 
as part of its universal service offering. Therefore, we reject the Virginia Rural Telephone 
Companies' claim that Virginia Cellular should be denied ETC designation because it does not 
currently offer any local usage.58 Although the Commission did not set a minimum local usage 
requirement, in the Universal Service Order, it determined that ETCs should provide some 
minimum amount of local usage as part of their "basic service" package of supported services.59 
Virginia Cellular states that it will comply with any and all minimum local usage requirements 
adopted by the FCC.~' It adds that it will meet the local usage requirements by including a 
variety of local usage plans as part of a universal service offering."' In additioq, Virginia 
Cellular states that its current rate plans include access to the local exchange network, and that 
many plans include a large volume of minutes.62 Accordingly, we find that Virginia Cellular's 
commitment to provide local usage is sufficient. 

21. We reject the Virginia Rural Telephone Companies' claim that ETC designation 
should be denied because Virginia Cellular's customers will not have equal access to 

55 Id. at 5-6. 

56 See Supplement to Virginia Cellular, U C  Petition for Designation as an ETC in the Commonwealth of Virginia, 
filed October 3,2002 at 3-4 (Virginia Cellular October 3 Supplement); Virginia Cellular October 11 Supplement at 
3. 

57 See Virginia Cellular Reply Comments at 3. 
58 Virginia Rural Telephone Companies Comments at 5. 

59 See Federal-State Joint Board on Universal Service, Report and Order, CC Docket No, 96-45,12 FCC Rcd 8776, 
8813, para. 67 (1997) (Universal Service Order) (subseq. history omitted). Although the Commission's rules define 
"local usage" as "an amount of minutes of use of wire center service, prescribed by the Commission, provided fiee 
of charge to end users," the Commission has not specified a number of minutes of use. See 47 C.F.R. Ej 
54.101(a)(2). See also Federal-State Joint Board on Universal Service, Recommended Decision, CC Docket No. 
96-45, FCC 02J-1 (rel. Jul. 10,2002) (Supported Services Recommended Decision). 

60 Virginia Cellular Petition at 5-6. 
61 Id. at 6 .  

62 Virginia Cellular Reply Comments at 4. 
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interexchange Section 54.101(a)(7) of the rules states that one of the supported 
services is access to interexchange services, not equal access to those  service^.^ Virginia 
Cellular states that it provides access to interexchange services." Accordingly, we find 
sufficient Virginia Cellular's showing that it will offer access to interexchange services. 

22. We find that Virginia Cellular's commitment to participate in the Lifeline and Linkup 
programs is sufficient. In its petition, Virginia Cellular states that it currently has no Lifeline 
customers, and upon designation as an ETC, it will participate in Lifeline as required." Virginia 
Cellular also states that it will advertise the availability of Lifeline service to its c~s torners .~~ 
Although Virginia Cellular does not currently advertise Lifeline to its customers, we note that the 
advertising rules for Lifeline and Linkup services apply only to already-designated ETCS.~' 
Thus, we find sufficient Virginia Cellular's commitment to participate in Lifeline and Linkup. 

23. Although the Virginia Rural Telephone Companies claim that Virginia Cellular's 
wireless signals are sporadic in certain areas, we find that the existence of so-called "dead spots" 
in Virginia Cellular's network does not preclude us from designating Virginia Cellular as an 
ETC. The Commission has already determined that a telecommunications carrier's inability to 
demonstrate that it can provide ubiquitous service at the time of its request for designation as an 
ETC should not preclude its designation as an ETC.~' Moreover, as stated above, Virginia 
Cellular has committed to improve its network.70 In addition, the Commission's rules 
acknowledge the existence of dead spots.7' "Dead spots" are defined as LL[s]mall areas within a 
service area where the field strength is lower than the minimum level for reliable ~ervice."~' 
Section 22.99 of the Commission's rules states that "[s]ervice within dead spots is presumed."73 
Additionally, the Commission's rules provide that "cellular service is considered to be provided 
in all areas, including dead spots . . . ."74 Because "dead spots" are acknowledged by the 
Commission's rules, we are not persuaded by the Virginia Rural LECs that the possibility of 
-- 

63 Virginia Rural Telephone Companies Comments at 5. 

64 47 C.F.R. §54.101(a)(7). We note that in July 2002, four members of the Joint Board recommended adding equal 
access as a supported service. See Supported Services Recommended Decision, at paras. 75-86. In July 2003, the 
Commission decided to defer consideration of this issue pending resolution of the Commission's proceeding 
examining the rules relating to high-cost universal service support in competitive areas. See Federal-State Joint 
Board on Universal Service, CC Docket No. 96-45, Order and Order on Reconsideration, 18 FCC Rcd 15,090, 
15,104, para. 33 (2003). 

65 Virginia Cellular Reply Comments at 4-5. 

66 Virginia Cellular Petition at 8. 
67 Virginia Cellular Reply Comments at 5. 

See Twelfth Repo?? and Order, 15 FCC Rcd at 12249-50, para. 76-80. 

69 See Declaratoiy Ruling, 15 FCC Rcd at 151 75, para. 17. 

70 See supra para. 16; Virginia Cellular Petition at 2, 17 and Virginia Cellular October 3 Supplement at 2, Virginia 
Cellular November 12 Supplement at 4-5 and Attachment. 

71 See 47 C.F.R. 22.99. 

72 Id. 

73 Id. 

74 See 47 C.F.R. 22.9 1 1 (b). 
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dead spots demonstrates that Virginia Cellular is not willing or capable of providing acceptable 
levels of service fhroughout its service area. 

24. Offering the Supported Services Using a Camer's Own Facilities. Virginia Cellular 
has demonstrated that it satisfies the requirement of section 214(e)(l)(A) that it offer the 
supported services using either its own facilities or a combination of its own facilities and resale 
of another carrier's services.75 Virginia Cellular states that it intends to provide the supported 
services using its cellular network infi-astructure, which includes "the same antenna, cell-site, 
tower, trunking, mobile switching, and interconnection facilities used by the company to serve its 
existing conventional mobile cellular service  customer^."^^ We find that this certification is 
sufficient to satisfy the facilities requirement of section 214(e)(l)(A). 

25. Advertising the Supported Services. We conclude that Virginia Cellular has 
demonstrated that it satisfies the requirement of section 214(e)(l)(B) to advertise the availability 
of the supported services and the charges therefor using media of general di~tribution?~ Virginia 
Cellular certifies that it "will use media of general distribution that it- currently employs to 
advertise its universal service offerings throughout the service areas designated by the 
 omm mission."^^ In addition, Virginia Cellular details alternative methods that it will employ to 
advertise the availability of its services. For example, Virginia Cellular will provide notices at 
local unemployment, social security, and welfare offices so that unserved consumers can learn 
about Virginia Cellular's service offerings and learn about Lifeline and Linkup discounts.79 
Virginia Cellular also commits to publici7e locally the construction of all new facilities in 
unserved or underserved areas so customers are made aware of improved service.80 We find that 
Virginia Cellular's certification and its additional commitments to advertising its service 
offerings satisfy section 214(e)(l)@). In addition, as the Commission has stated in prior 
decisions, because an ETC receives universal service support only to the extent that it serves 
customers, we believe that six-ong economic incentives exist, in addition to the statutory 
obligation, for an ETC to advertise its universal service offering in its designated service area.81 

C. Public Interest Analysis 

26. We conclude that it is "consistent with the public interest, convenience, and 
necessity" to designate Virginia Cellular as an ETC for the portion of its requested service area 
that is served by the non-rural telephone companies Bell Atlantic and GTE South, Inc. We also 
conclude that it is in the public interest to designate Virginia Cellular as an ETC in Yirginia in 
the study areas served by five of the six affected rural telephone companies. In determining 
whether the public interest is served, the Commission places the bufden of proof upon the ETC 
applicant. We conclude that Virginia Cellular has satisfied the burden of proof in establishing 

75 47 U.S.C. r) 214(e)(l)(A). 
76 Virginia Cellular Petition at 9. 

77 47 U.S.C. r) 214(e)(l)(B). 

78 Virginia Cellular Petition at 9. 

'' Virginia Cellular November 12 Supplement at 5. 

80 Id. 

" See Pine Ridge Order, 16 FCC Rcd at 18137, para. 10. 



Federal Communications Commission FCC 03-338 

that its universal service offering in these areas will provide benefits to rural consumers. We do 
not designate Virginia Cellular as an ETC, however, for the study area of NTELOS because we 
find that Virginia Cellular has not satisfied its burden of proof in this in~tance.'~ 

27. Non-Rural Study Areas. We conclude that it is "consistent with the public interest, 
convenience, and necessity" to designate Virginia Cellular as an ETC for the portion of its 
requested service area that is served by the non-rural telephone companies of Bell Atlantic and 
GTE We note that the Bureau previously has found designation of additional ETCs in 
areas served by non-rural telephone companies to be per se in the public interest based upon a 
demonstration that the requesting carrier complies with the statutory eligibility obligations of 
section 214(e)(l) of the A C ~ . ' ~  We do not believe that designation of an additional ETC in a non- 
rural telephone company's study area based merely upon a showing that the requesting carrier 
complies with section 214(e)(l) of the Act will necessarily be consistent with the public interest 
in every instance. We nevertheless conclude that Virginia Cellular's public interest showing 
here is sufficient based on the detailed commitments Virginia Cellular made to ensure that it - 
provides high quality service throughout the proposed rural and non-rural service areas; indeed, 
given our finding that Virginia Cellular has satisfied the more rigorous public interest analysis 
for the rural study areas, it follows that its commitments satisfy the public interest requirements 
for non-rural areas. 85 We also note that no parties oppose Virginia Cellular's request for ETC 
designation in the study areas of these non-rural telephone companies. We therefore conclude 
that Virginia Cellular has demonstrated that its designation as an ETC in the study areas of these 
non-rural telephone companies, is consistent with the public interest, as required by section 
214(e)(6).~~ We further note that the Joint Board is reviewing whether to modify the public 
interest analysis used to designate ETCs in both rural and non-rural carrier study areas under 
section 214(e) of the A C ~ . ' ~  The outcome of that proceeding could impact the Commission's 
public interest analysis for future ETC designations in non-rural telephone company service 
areas. 

28. Rural Study Areas. Based on the record before us, we conclude that grant of this 
ETC designation for the requested rural study areas, in part, is consistent with the public interest. 
In considering whether designation of Virginia Cellular as an ETC will serve the public interest, 
we have considered whether the benefits of an additional ETC in the wire centers for which 
Virginia Cellular seeks designation outweigh any potential harms. We note that this balancing of 
benefits and costs is a fact-specific exercise. In determining whether designation of a 
competitive ETC in a rural telephone company's service area is in the public interest, we weigh 
the benefits of increased competitive choice, the impact of the designation on the universal 
service fund, the unique advantages and disadvantages of the competitor's service offering, any 

82 See i?$-a para. 35. 

83 See 47 U.S.C. 9 214(e)(6). See also Appendix A. 

84 See, e.g., Cellco Partnership d/b/a Bell Atlantic Mobile Petition for Designation as an Eligible 
Telecomrnu~zications Carrier, CC Docket No. 96-45, Memorandum Opinion and Order, 16 FCC Rcd 39 (Corn. Car. 
Bur. 2000). 

See Virginia Cellular November 12 Supplement at 4-5, Attachment; in$-a para. 28. 

See 47 U.S.C. § 214(e)(6). 

See Portability Public Notice, 18 FCC Rcd at 1954-55, para. 33 
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commitments made regarding quality of telephone service, and the competitive ETC's ability to 
satisfy its obligation to serve the designated service areas within a reasonable time frame. We 
recognize that as part of its review of the ETC designation process in the pending proceeding 
examining the rules relating to high-cost support in competitive areas, the Commission may 
adopt a different framework for the public interest analysis of ETC applications. This Order 
does not prejudge the Joint Board's deliberations in that proceeding and any other public interest 
framework that the Commission might ultimately adopt. 

29. Virginia Cellular's universal service offering will provide benefits to customers in 
situations where they do-not have access to a wireline telephone. For instance, Virginia Cellular 
has committed to serve residences to the extent that they do not have access to the public 
switched network through the incumbent telephone company.88 Also, the mobility of Virginia 
Cellular's k e l e s s  service will provide other benefits to consumers. For example, the mobility 
of telecommunications assists consumers in rural areas who oRen must drive significant 
distances to places of employment, stores, schools, and other critical community locations. In 
addition, the availability of a wireless universal service offering provides access to emergency 
services that can mitigate the unique risks of geographic isolation associated with living in rural 
comm~nities.~~ Virginia Cellular also submits that, because its local calling area is larger than 
those of the incumbent local exchange carriers it competes against, Virginia Cellular's customers 
will be subject to fewer toll charges?' 

30. We acknowledge arguments made in the record that wireless telecommunications 
offerings may be subject to dropped calls and poor coverage.g' Parties also have noted that 
wireless carriers often are not subject to mandatory service quality ~tandards.'~ Virginia Cellular 
has committed to mitigate these concerns. Virginia Cellular assures the Commission that it will 
alleviate dropped calls by using &versa1 service support to build new towers and facilities to 
offer better coverage.93 As evidence of its commitment to high service quality, Virginia Cellular 
has also committed to comply with the Cellular Telecommunications Industry Association 
Consumer Code for Wireless Service, which sets out certain principles, disclosures, and practices 
for the provision of wireless ~ervice.9~ In addition, Virginia Cellular has committed to provide 

" Virginia Cellular November 12 Supplement at 3-4. According to Virginia Cellular, 11 out of 12 of its proposed 
cell sites contain some area that is unserved by Virginia Cellular's facilities and/or wireline networks. See id. at 3; 
but see Virginia Rural Telephone Companies Comments at 3 (stating that there is an incumbent ETC in all the areas 
where Virginia Cellular seeks ETC designation). 

Virginia Cellular Petition at 16 (citing Smith Bagley, Inc., Order, Decision No. 63269, Docket No. T-02556A-99- 
0207 (Ariz. Corp. Comm'n Dec. 15,2001) (finding that competitive entry provides a potential solution to "health 
and safety risks associated with geographic isolation"). See also Twelfth Report and Order, 15 FCC Rcd at 12212, 
para. 3. 

See Virginia Cellular Petition at 17; Virginia Cellular April 3 Supplement at 1-2. 

See e.g., Virginia Rural Telephone Companies Comments at 6; 12 Va. Adrnin. Code Ij 5-400-80. 

92 See Virginia Rural Telephone Companies Comments at 6; 12 Va. Admin. Code Ij 5-400-80. 

93 See Virginia Cellular November 12 Supplement at 1. 

94 Id.; CTIA, Consumer Code for Wireless Service, available at http:llwww.wow-com.codpdf/TJ~e Code.pdf. 
Under the CTIA Consumer Code, wireless carriers agree to: (1) disclose rates and terms of service to customers; (2) 
make available maps showing where service is generally available; (3) provide contract terms to customers and 
confirm changes in service; (4) allow a trial period for new service; (5) provide specific disclosures in advertising; 
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the Commission with the number of consumer complaints per 1,000 handsets on an annual 
basis.95 Therefore, we find that Virginia Cellular's commitment to provide better coverage to 
unserved areas and its other commitments discussed herein adequately address any concerns 
about the quality of its wireless service. 

3 1. Although we find that grant of this ETC designation will not dramatically burden the 
universal service fund, we are increasingly concerned about the impact on the universal service 
fund due to the rapid growth in high-cost support distributed to competitive ETCS.'~ 
Specifically, although competitive ETCs only receive a small percentage of all high-cost 
universal service support, the amount of high-cost support distributed to competitive ETCs is 
growing at a dramatic pace. For example, in the first quarter of 2001, three competitive ETCs 
received approximately $2 million or 0.4 percent of high-cost support.97 In the fourth quarter of 
2003, 112 competitive ETCs are projected to receive approximately $32 million or 3.7 percent of 
high-cost support.98 This concern has been raised by parties in this proceeding, especially as it 
relates to the long-term sustainability of universal service high-cost support. Specifically, 
commenters argue that designation of competitive ETCs will place significant burdens on the 
federal universal service fund without any corresponding benefits." We recognize these 
commenters raise important issues regarding universal service support. As discussed above, the 
Commission has asked the Joint Board to examine, among other things, the Commission's rules 
relating to high-cost universal service support in service areas in which a competitive ETC is 
providing service, as well as the Commission's rules regarding support for second lines.'OO We 
note that the outcome of the Commission's pending proceeding examining the rules relating to 

(6) separately identify carrier charges fiom taxes on billing statements; (7) provide customers the right to terminate 
service for changes to contract terms; (8) provide ready access to customer service; (9) promptly respond to 
consumer inquiries and complaints received fiom government agencies; and (10) abide by policies for protection of 
consumer privacy. See id. 
95 See inji-a para. 46 (requesting that Virginia Cellular provide consumer complaint data on October 1 of each year). 

96 For example, assuming, that Virginia Cellular captures each and every customer located in the five affected rural 
study areas, the overall size of the high-cost support mechanisms would not significantly increase because the total 
amount of high-cost universal service support available to incumbent camers in the rural study areas where we grant 
Virginia Cellular ETC designation is only approximately 0.105% percent of the total high-cost support available to 
all ETCs. See Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter of 2003, 
Appendix HC 1 (Universal Service Administrative Company, August 1,2003) (detennining that the total amount of 
high-cost universal service support available to incumbent carriers in the affected rural study areas is projected to be 
$899,706 out of a total of $857,903,276 in the fourth quarter of 2003). We note, however, in light of the rapid 
growth in competitive ETCs, comparing the impact of one competitive ETC on the overall fund may be 
inconclusive. We hope that the Joint Board will speak to this issue in the proceeding addressing rules relating to 
high-cost support in competitive areas. 

97 See Federal Universal Service Support Mechanisms Fund Size Projections for the First Quarter of 2001 (Universal 
Service Administrative Company, Jan. 31,2002). 

9E Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter of 2003 (Universal 
Service Administrative Company, Aug. 1,2003). At the same time, we recognize that high-cost support to 
incumbent ETCs has grown significantly in real and percentage terms over the same period. See generally, Federal- 
State Joint Board on Universal Sewice, CC Docket No. 96-45, Cellular Telecommunications Industry Association's 
Comments, filed May 5,2003. 

99 See Virginia Rural Telephone Companies Comments at 2-4; NTCA Comments at 2-4, 8-9. 

'0° See Portability Public Notice. 
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high-cost support in competitive areas could potentially impact, among other: things, the support 
that Virginia Cellular and other competitive ETCs may receive in the future. It is our hope that 
the Commission's pending rulemaking proceeding also will provide a framework for assessing 
the overall impact of competitive ETC designations on the universal service mechanisms. 

32. Additionally, we conclude that, for most of the rural areas in which Virginia Cellular 
seeks ETC designation, such designation does not raise the rural creamskirnming and related 
concerns alleged by c~rnmenters.'~' Rural creamskimming occurs when competitors seek to 
serve only the low-cost, high revenue customers in a rural telephone company's study area. 102 1- 

this case, because the contour of its CMRS licensed area differs from the existing rural telephone 
companies' study areas, Virginia Cellular will be unable to provide facilities-based service to the 
entirety of the study areas of three of the six affected rural telephone companies - Shenandoah, 
MGW, and NTELOS. Generally, a request for ETC designation for an area less than the entire 
study area of a rural telephone com any might raise concerns that the petitioner intends to 
creamskim in the rural study area.'' In this case, however, Virginia Cellular commits to provide 
universal service throughout its licensed service area.lo4 It therefore does not appear that 
Virginia Cellular is deliberately seeking to enter only certain portions of these companies' study 
areas in order to creamskim. 

33. At the same time, we recognize that, for reasons beyond a competitive carrier's 
control, the lowest cost portion of a rural study area may be the only portion of the study area 
that a wireless carrier's license covers.lo5 Under these circumstances, granting a carrier ETC 
designation for only its licensed portion of the rural study area may have the same effect on the 
ILEC as rural creamskimming. 

34. We have analyzed the record before us in this matter and find that, for the study areas 
of Shenandoah and MGW, Virginia Cellular's designation as an ETC is unlikely to undercut the 
incumbents' ability to serve the entire study area. Our analysis of the population density of each 
of the affected wire centers reveals that, for the study areas of MGW and Shenandoah, Virginia 
Cellular will not be serving only low-cost areas to the exclusion of high-cost areas.lo6 Although 

lo' See NTCA Comments at 5-6; see oIso Virginia Rural Telephone Companies Comments at 11. 

'02 See 1996 Recommended Decision, 12 FCC Rcd at 180, para. 172. "Creamskimming" refers to the practice of 
targeting only the customers that are the least expensive to serve, thereby undercutting the LEC's ability to provide 
service throughout the area. See, e.g., Universal Service Order, 12 FCC Rcd at 8881-2, para. 189. 

'03 See 1996RecommendedDecision, 12 FCC Rcd at 180, para. 172 (stating that potential creamskimming is 
minimized when competitors, as a condition of eligibility for universal service support, must provide services 
throughout a rural telephone company's study area). 

lo4 See Virginia Cellular Petition at 2, 13. 

lo5 See NTCA Comments at 5. 

'OK The Virginia Rural Telephone Companies express concerns about use of the term '%re center" versus 
"exchange" as the relevant area designated for support. See Virginia Rural Telephone Companies November 8, 
2002 exparte (stating that, in Virginia, the defined area for regulatory purposes is "exchange"). Virginia Cellular 
responded that the rural ILEC exchanges in Virginia contain a single wire center and therefore use of the term "wire 
center" is synonymous with "exchange." See Virginia Cellular November 20 Supplement at 2. The Virginia Rural 
Telephone Companies also state "generally, in rural companies there is one wire center per exchange." See Virginia 
Rural Telephone Companies November 8 exparte. We note that the Commission has historically viewed high cost 
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there are other factors that define high-cost areas, a low population density typically indicates a 
high-cost arealo7 Our analysis of population density reveals that Virginia Cellular is serving not 
only the lower cost, higher density wire centers in the study areas of MGW and  hena an do ah.'^^ 
The population density for the Shenandoah wire center for which Virginia Cellular seeks ETC 
designation is approximately 4.64 persons per square mile and the average population density for 
Shenandoah's remaining wire centers is approximately 53.62 persons per square mile.log The 
average population density for the MGW wire centers for which Virginia Cellular seeks ETC 
designation is approximately 2.30 persons per square mile and the average population density for 
MGW' s remaining wire centers is approximately 2.18 persons per square mile. lo 

35. We conclude, however, for the following reasons, that it would not be in the public 
interest to designate Virginia Cellular as an ETC in the study area of NTELOS. Virginia 
Cellular's licensed CMRS area covers only the Waynesboro wire center in NTELOS' study area. 
Based on our examination of the population densities of the wire centers in NTELOS' study area, 
we find that Waynesboro is the lowest-cost, highest-density wire center in the study area of 
NTELOS, and that there is a great disparity in density between the Waynesboro wire center and 
the NTELOS wire centers outside Virginia Cellular's service area. The population density in the 
Waynesboro wire center is approximately 273 persons per square mile, while the average 
population density of the remaining wire centers in NTELOS' study area is approximately 33 

support in terms of wire centers. See, e.g., 47 U.S.C. 8 54.309. Thus, consistent with our rules, hereinafter in this 
order, we will discuss support in terms of wire centers. 
107 See Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent 
Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and 
Further Notice of Proposed Rulemaking, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 
Fifteenth Report and Order, Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of- 
Returiz Regulation, CC Docket No. 98-77, Report and Order, Prescribing the Authorized Rate of Return From 
Interstate Services ofLocal Exchange Carriers, CC Docket No. 98-166, Report and Order, 16 FCC Rcd 19613, 
para. 28 (2001) (MAG Order), recon. pending (discussing Rural Task Force White Paper 2 at 
<http://www.wutc.wa.gov/rtf>) (stating that "[r]ural caniers generally serve more sparsely populated areas and 
fewer large, high-volume subscribers than non-rural carriers" and that "[tlhe isolation of rural carrier service areas 
creates numerous operational challenges, including high loop costs, high transportation costs for personnel, 
equipment, and supplies, and the need to invest more resources to protect network reliability"). 

lo' See Virginia Cellular October 29 Supplement. We note that the Virginia Rural Telephone Companies object to 
accuracy of the population density data submitted by Virginia Cellular. Rather than submitting different population 
density data, however, the Virginia Rural Telephone Companies submitted line count data. See Virginia Rural 
Telephone Companies November 8 exparte. Virginia Cellular's response is that it calculated population density 
using the software program Exchange Plus by Maplnfo, which allows a user to "simultaneously query an ILEC's 
exchange and the Census Bureau population database." See Virginia Cellular November 20 Supplement. Virginia 
Cellular asserts that this software is commonly used in the telecommunications industry and yields accurate data. Id. 
Our review of the line count data submitted by the Virginia Rural Telephone Companies reveals that Virginia 
Cellular will be serving many of the high-cost, low-density wire centers in the study areas of MGW and 
Shenandoah. Accordingly, this line count analysis is consistent with the population density analysis that was based 
on data submitted by Virginia Cellular. 

l o g  See Virginia Cellular October 29 Supplement. 

'I0 See id. Although the average population density of the MGW wire centers which Virginia Cellular proposes to 
serve is slightly higher than the average population density of MGW's remaining wire centers, the amount of this 
difference is not significant enough to raise creamskimming concerns. We also note that there is very little disparity 

I 
between the population densities of the wire centers in the MGW study area. 
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persons per square mile."' Universal service support is calculated on a study-area-wide basis. 
Although NTELOS did not take advantage of the Commission's disaggregation options to 

112 protect against possible uneconomic entry in its lower-cost area, we fmd on the facts here that 
designating Virginia Cellular as an ETC only for the Waynesboro wire center could potentially 
significantly undermine NTELOS' ability to serve its entire study area. The widely disparate 
population densities in NTELOS' study area and the status of Waynesboro as NTELOS' sole 
low-cost, high-density wire center could result in such an ETC designation placing NTELOS at a 
sizeable unfair competitive disadvantage. In addition, we believe that, if NTELOS had 
disaggregated, the low costs of service in the Waynesboro wire center would have resulted in 
little or no universal service support targeted to those lines.ll3 Therefore, our decision not to 
designate Virginia Cellular as an ETC in the study area of NTELOS is unlikely to impact 
consumers in the Waynesboro wire center because Virginia Cellular will make a business 
decision on whether to provide service in that area without regard to the potential receipt of 
universal service support. 

D. Designated Service Area 

36. Virginia Cellular is designated an ETC in the areas served by the non-rural caniers 
Bell Atlantic and GTE South, as listed in Appendix A . " ~  We designate Virginia Cellular as an 
ETC throughout most of its CMRS licensed service area in the Virginia 6 Rural Service Area. 
Virginia Cellular is designated an ETC in the areas served by the three rural telephone 
companies whose study areas Virginia Cellular is able to serve completely, as listed in Appendix 
B."' As discussed below, and subject to the Virginia Commission's agreement on redefining the 

1n the RTF Order, the Commission provided incumbent LECs with certain options for disaggregating their study 
areas, determining that universal service support should be disaggregated and targeted below the study area level to 
eliminate uneconomic incentives for competitive entry caused by the averaging of support across all lines served by 
a carrier within its study area. Under disaggregation and targeting, per-line support is more closely associated with 
the cost of providing service. There are fewer issues regarding inequitable universal service support and potential 
harm to concerns regarding the incumbent's ability to serve its entire study area when there is in place a 
disaggregation plan in which the per-line support available to a competitive ETC in the wire centers located in "low- 
cost" zones is less than the amount a competitive ETC could receive if it served in one of the wire centers located in 
the "high-costy' zones. See Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan 
for Regulation of Interstate Services of Non-Price Cap Incumbent Local Erckange Carriers and Interexchange 
Carriers, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed 
Rulemaking in CC Docket No. 96-45, and Report and Order in CC Docket No. 00-256,16 FCC Rcd 11244,11302, 
para. 145 (2001) (RTF Order), as corrected by Errata, CC Docket Nos. 96-45,OO-256 (Acc. Pol. Div. rel. Jun. 1, 
2001), recon. pending. Although the deadline (May 15,2002) for caniers to file disaggregation plans has passed, 
the relevant state commission or appropriate regulatory authority may nonetheless require a carrier to disaggregate, 
either on its own motion or that of an interested party. See USAC's website, 
http://www.universalservice.org/hcIdisagegation; see also RTF Order, 16 FCC Rcd at 11 303, para. 147. 

' I 3  Section 54.3 15(d)(2)(ii) of the Commission's rules requires self-certified disaggregation plans to "be reasonably 
related to the cost of providing service for each disaggregation zone within each disaggregated category of support." 
47 C.F.R. $ 54.315(d)(2)(ii). 

" 4  See Virginia Cellular Petition at I0 and Exhibit D. We note that, when designating a service area served by a 
non-rural carrier, the Commission may designate a service area that is smaller than the contours of the incumbent 
carrier's study area. See Universal Service Order, 12 FCC Rcd at 8879-90, paras. 184-85. 

See Virginia Cellular Petition at 10-1 1 and Exhibit E. 
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I 

service areas of MGW and Shenandoah, we also designate Virginia Cellular as an ETC for the 
entire Bergton, McDowell, Williamsville, and Deerfield wire centers. 

37. We designate Virginia Cellular as an ETC in the entire Deerfield, McDowell, and 
Williamsville wire centers in the study area of MGW."~ We note that, although the boundaries 
of its CMRS licensed service area in Virginia exclude a small part of MGW's Williamsville wire 
center, Virginia Cellular has committed nevertheless to offer service to customers in the entirety 
of the Williamsville wire center through a combination of its own facilities and resale of either 
wireless or wireline  service^."^ 

38. We also designate Virginia Cellular as an ETC for the Bergton wire center in 
Shenandoah's study area. We note that the study area of Shenandoah is composed of two non- 
contiguous areas. One such area is composed solely of the Bergton wire center, which falls 
within Virginia Cellular's licensed service area, and the other area is composed of eight 
remaining wire centers, which fall outside of Virginia Cellular's licensed service area."' We 
find that, because the Bergton wire center is a low-density, high-cost wire center, concerns about 
undermining Shenandoah's ability to serve the entire study area are substantially minimized. We 
further note that the Commission has previously expressed concern about requiring competitive 
ETCs to serve non-contiguous areas. In the Universal Sewice Order, the Commission concluded 
that requiring a carrier to serve a non-contiguous service area as a prerequisite of eligibility 
might impose a serious barrier to entry, particularly to wireless  carrier^."^ The Commission 
further concluded that "imposing additional burdens on wireless entrants would be particularly 

,3120 harmful in rural areas.. . . Accordingly, we find that denying Virginia Cellular ETC status for 
Shenandoah's Bergton wire center simply because Virginia Cellular is not licensed to serve the 
eight remaining wire centers would be inappropriate. Thus, we conclude that it is appropriate to 
designate Virginia Cellular as an ETC for the Bergton wire center within Shenandoah's study 
area. 

39. Finally, for the reasons described above, we do not designate Virginia Cellular as an 
ETC in any portion of NTELOS' service area.I2' 

E. Redefining Rural Telephone Company Service Areas 

40. We redefine the service areas of MGW and Shenandoah pursuant to section 
214(e)(5). Consistent with prior rural service area redefinitions, we redefine each wire center in 

MGW's study area consists of the Deerfield, McDowell, Williamsville, Mountain Grove, and McClung wire 
centers. Virginia Cellular is licensed to completely serve the Deerfield and McDowell wire centers and to partially 
serve the Williamsville wire center. See Virginia Cellular Amendment at 2. 

See Appendix C. Virginia Cellular's wireless license covers all but approximately 200 people in 13.5 square 
miles of the Williamsville wire center. See Virginia Cellular October 11 Supplement at 2; Virginia Cellular April 17 
Supplement at 2. 
11s The other wire centers within Shenandoah's study area are: Bayse, Edinburg, Fort Valley, Mount Jackson, New 
Market, Strasburg, Toms Brook, and Woodstock, all in Virginia. 
119 Universal Service Order, 12 FCC Rcd at 8882, para. 190. 

120 Id. at 8883, para. 190. 

IZ1 See supra para. 35. 
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the MGW and Shenandoah study areas as a separate service area.lZ2 Our decision to redefine the 
service areas of these telephone companies is subject to the review and final agreement of the 
Virginia Commission in accordance with applicable Virginia Commission requirements. 
Accordingly, we submit our redefinition proposal to the Virginia Commission and request that it 
examine such proposal based on its unique familiarity with the rural areas in question. 

41. In order to designate Virginia Cellular as an ETC in a service area that is smaller than 
the affected rural telephone company study areas, we must redefine the service areas of the rural 
telephone companies in accordance with section 214(e)(5) of the A C ~ . " ~  We define the affected 
service areas only to determine the portions of rural service areas in which to designate Virginia 
Cellular and future competitive carriers seeking ETC designation in the same rural service areas. 
Any future competitive carrier seeking ETC designation in these redefined rural service areas 
will be required to demonstrate that such designation will be in the public interest.Iz4 In defining 
the rural telephone companiesy service areas to be different than their study areas, we are 
required to act in concert with the relevant state commission, "taking into account the 
recommendations" of the Joint ~ 0 a r d . I ~ ~  The Joint Board's concerns regarding rural telephone 
company service areas as discussed in the 1996 Recommended Decision are as follows: (1) 
minimizing creamskimming; (2) recognizing that the 1996 Act places rural telephone companies 
on a different competitive footing from other LECs; and (3) recognizing the administrative 
burden of requiring rural telephone companies to calculate costs at something other than a study 
area leve1.Iz6 We find that the proposed redefinition properly addresses these concerns. 

42. First, we conclude that redefining the affected rural telephone company service areas 
at the wire center level for MGW and Shenandoah should not result in opportunities for ' 

creamskimming. Because Virginia Cellular is limited to providing facilities-based service only 
where it is licensed by the Commission and because Virginia Cellular commits to providing 
universal service throughout its licensed territory in Virginia, concerns regarding 
creamskimming are ~ninimized. '~~ In addition, we have analyzed the population densities of the 
wire centers Virginia Cellular can and cannot serve to determine whether the effects of 
creamskimming would occur.'28 We note that we do not propose redefinition in areas where 
ETC designation would potentially undermine the incumbent's ability to serve its entire study 

''' See RCC Holdings ETCDesignation Order, 17 FCC Rcd at 23547, para. 37. We do not designate Virginia as an 
ETC in the study area of NTELOS. Thus, we do not redefine the service area of NTELOS. In its original petition, 
Virginia Cellular stated that the Commission might choose not to redefine the service area of MGW, because 
Virginia Cellular serves all but a small potion of MGW's study area. See Virginia Cellular Petition at 12. 
Subsequently, Virginia Cellular amended its petition, explaining that there are two additional wire centers (McClung 
and Mountain Grove) within MGW's service area that it does not propose to serve. See Virginia Cellular 
Amendment at 2. In its amended petition, Virginia Cellular asks the Commission to reclassify each of MGW's five 
wire centers as separate service areas. Id. 

Iz3 See 47 U.S.C. Ij 214(e)(5). 

lZ4 see 47 U.S.C. Ij 214(e)(2), (6). 

Iz5 See 47 U.S.C. Ij 214(e)(5). 

12' See 1996 Recommended Decision, 12 FCC Rcd at 179-80, paras. 172-74. 

Iz7 See supra para. 32. 

Iz8 See supra paras. 32-35. 
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area. 12' Therefore, we conclude, based on the particular facts of this case, that there is little 
likelihood of rural creamskimming effects in redefining the service areas of MGW and 
Shenandoah as proposed. 

43. Second, our decision to redefine the service areas of the affected rural telephone 
companies includes special consideration for the affected rural camers. Nothing in the record 
convinces us that the proposed redefinition will harm the incumbent rural carriers. The high-cost 
universal service mechanisms support all lines served by ETCs in rural areas.I3O Under the 
Commission's rules, receipt of high-cost support by Virginia Cellular will not affect the total 
amount of high-cost support that the incumbent rural telephone company receives.I3' Therefore, 
to the extent that Virginia Cellular or any future competitive ETC captures incumbent rural 
telephone company lines, provides new lines to currently unserved customers, or provides 
second lines to existing wireline subscribers, it will have no impact on the amount of universal 
service support available to the incumbent rural telephone companies for those lines they 
continue to serve.132 Similarly, redefining the service areas of the affected rural telephone 
companies will not change the amount of universal service support that is available to these 
incumbents. 

44. Third, we find that redefining the rural telephone company service areas as proposed 
will not require the rural telephone companies to determine their costs on a basis other than the 
study area level. Rather, the redefinition merely enables competitive ETCs to serve areas that 
are smaller than the entire ILEC study area. Our decision to redefine the service areas does not 
modify the existing rules applicable to rural telephone companies for calculating costs on a study 

1 area basis, nor, as a practical matter, the manner in which they will comply with these rules. 
Therefore, we find that the concern of the Joint Board that redefining rural service areas would 
impose additional administrative burdens on affected rural telephone companies is not at issue 
here. 

45. In accordance with section 54.207(d) of the Commission's rules, we submit this order 
to the Virginia  omm mission.'^^ We request that the Virginia Commission treat this Order as a 
petition to redefine a service area under section 54.207(d)(l) of the Commission's rules.134 
Virginia Cellular's ETC designation in the service areas of Shenandoah and MGW is subject to 
the Virginia Commission's review and agreement with the redefinition proposal herein.'35 We 

See supra para. 35. 
130 See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18138-39, para. 15. 

13' See RTF Order, 16 FCC Rcd at 11299-1 1309, paras. 136-164. 
132 See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18 138-39, para. 15. 

'33 47 C.F.R. 1) 54.207(d). 
134 Virginia Cellular submits that the Commonwealth of Virginia has no process for redefining service areas. See 
Virginia Cellular October 11 Supplement at 2. . 

'35 In the Universal Service Order, the Commission decided to minimize any procedural delays caused by the need 
for the federal-state coordination on redefining rural service areas. See Universal Service Order, 12 FCC Rcd at 
8880-81, para. 187. Therefore, the Commission adopted section 54.207 of the Commission's rules by which the 
state commissions may obtain agreement of the Commission when proposing to redefine a rural service area. Id. at 
8881, para. 188. Similarly, the Commission adopted a procedure in section 54.207 to address the occasions when 
the Commission seeks to redefine a rural service area. Id. The Commission stated that "in keeping with our intent 



Federal Communications Commission FCC 03-338 

find that the Virginia Commission is uniquely qualified to examine the redefinition proposal 
because of its familiarity with the rural service areas in question. Upon the effective date of the 
agreement of the Virginia Commission with our redefinition of the service areas of Shenandoah 
and MGW, our designation of Virginia Cellular as an ETC for these areas as set forth herein 
shall also take effect. In all other areas for which this Order grants ETC status to Virginia 
Cellular, as described herein, such designation is effective immediately. If, after its review, the 
Virginia Commission determines that it does not agree with the redefinition proposal herein, we 
will reexamine Virginia Cellular's petition with regard to redefining the affected rural service 
areas. 

F. Regulatory Oversight 

46. We note that Virginia Cellular is obligated under section 254(e) of the Act to use 
high-cost support "only for the provision, maintenance, and upgrading of facilities and services 
for which support is intended" and is required under sections 54.3 13 and 54.3 14 of the 
Commission's rules to certify annually that it is in compliance with this requirement.'36 Separate 
and in addition to its annual certification filing under sections 54.3 13 and 54.3 14 of our rules, 
Virginia Cellular has committed to submit records and documentation on an annual basis 
detailing its progress towards meeting its build-out plans in the service areas it is designated as 
an E T C . ' ~ ~  Virginia Cellular also has committed to become a signatory to the Cellular 
Telecommunications Industry Association's Consumer Code for Wireless Service and provide 
the number of consumer complaints per 1,000 mobile handsets on an annual basis.'38 In 
addition, Virginia Cellular will annually submit information detailing how many requests for 
service fiom potential customers in the designated service areas were unfulfilled for the past 
year.'39 We require that Virginia Cellular submit these additional data to the Commission and 
USAC on October 1 of each year beginning October 1,2004. '~~ We find that reliance on 
Virginia Cellular's commitments is reasonable and consistent with the public interest and the Act 
and the Fifth Circuit decision in Texas Ofice of Public Utility Counsel v. FCC.'~' We conclude 
that fulfillment of these additional reporting requirements will further the Commission's goal of 
ensuring Virginia Cellular satisfies its obligation under section 214(e) of the Act to provide 

to use this procedure to minimize administrative delay, we intend to complete consideration of any proposed 
definition of a service area promptly." Id. 

""7U.S.C. 5 254(e); 47 C.F.R. $ 4  54.313,54.314. 

13' See Virginia Cellular November 12 Supplement at 4-5. 

13' See supra para. 30; Virginia Cellular November 12 ~ ' u ~ ~ l e m e n t  at 1. 

13'See supra para. 15; Virginia Cellular November 12 Supplement at 2. 

I4O Virginia Cellular's submissions concerning consumer complaints per 1,000 handsets and unfulfilled service 
requests will include data fiom July 1 of the previous calendar year through June 30 of the reporting calendar year. 
We anticipate that Virginia Cellular's annual submission will only encompass the service areas where it is 
designated as an ETC. 

I 4 l  Texas W c e  ofpublic Utility Counsel v. FCC, 183 F.3d 393,417-18 (sLh Cir. 1999) In TOPUCv. FCC, the Fifth 
Circuit held that that nothing in section 214(e)(2) of the Act prohibits states from imposing additional eligibility 
conditions on ETCs as part of their designation process. See id. Consistent with this holding, we find that nothing 
in section 214(e)(6) prohibits the Commission fiom imposing additional conditions on ETCs when such 
designations fall under our jurisdiction. 
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supported services throughout its designated service area. We adopt the commitments that 
Virginia Cellular has made as conditions on our approval of its ETC designation for the 
Commonwealth of Virginia. We note that the Commission may institute an inquiry on its own 
motion to examine any ETC's records and documentation to ensure that the high-cost support it 
receives is being used "only for the provision, maintenance, and upgrading of facilities and 
services" in the areas where it is designated as an E T C . ' ~ ~  Virginia Cellular will be required to 
provide such records and documentation to the Commission and USAC upon request. We 
further emphasize that if Virginia Cellular fails to fulfill the requirements of the statute, our 
rules, and the terms of this Order after it begins receiving universal service support, the 
Commission has authority to revoke its ETC de~ignation.'~~ The Commission also may assess 
forfeitures for violations of Commission rules and orders.'44 

IV. ANTI-DRUG ABUSE ACT CERTIFICATION 

47. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is eligible 
for any new, modified, or renewed instrument of authorization from the Commission, including 
authorizations issued pursuant to section 214 of the Act, unless the applicant certifies that neither 
it, nor any party to its application, is subject to a denial of federal benefits, including 
Commission benefits.'45 Virginia Cellular has provided a certification consistent with the 
requirements of the Anti-Drug Abuse Act of 1988 . '~~  We find that Virginia Cellular has satisfied 
the requirements of the Anti-Drug Abuse Act of 1988, as codified in sections 1.2001-1.2003 of 
the Commission's rules. 

V. ORDERING CLAUSES 

48. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 
214(e)(6) of the Communications Act, 47 U.S.C. 5 214(e)(6), Virginia Cellular, LLC IS 
DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER for specified portions 
of its licensed service area in the Commonwealth of Virginia subject to the conditions described 
herein.'47 

49. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 
214(e)(5) of the Communications Act, 47 U.S.C. 5 214(e)(5), and sections 54.207(d) and (e) of 
the Commission's rules, 47 C.F.R. $5 54.207(d) and (e), the request of Virginia Cellular, LLC to 
redefine the service areas of Shenandoah Telephone Company and MGW Telephone Company 
in Virginia IS GRANTED, SUBJECT TO the agreement of the Virginia State Corporation 
Commission with the Commission's redefinition of the service areas for these rural telephone 
companies. Upon the effective date of the agreement of the Virginia State Corporation 

'4247 U.S.C. $5 220,403; 47 C.F.R. $3 54.313,54.314. 

143 See Declaratov Ruling, 15 FCC Rcd at 15 174, para. 15. See also 47 U.S.C. Q 254(e). 

'44 See 47 U.S.C. $503(b). 

145 47 U.S.C. Q 1.2002(a); 21 U.S.C. Q 862. 

14' Virginia Cellular Petition at 18. See also Supplement to Virginia Cellular, LLC Petition for Designation as an 
ETC in the Commonwealth of Virginia, filed February 28,2003. 

I4'See supra para. 46. 
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Commission with the Commission's redefmition of the service areas for those rural telephone 
companies, this desiGation of Virginia Cellular, LLC as an ETC for such areas as set forth 
herein shall also take effect. 

50. IT IS FURTHER OWERED that, pursuant to the authority contained in section 
214(e)(5) of the Communications Act, 47 U.S.C. 5 214(e)(5), and sections 54.207(d) and (e) of 
the Commission's rules, 47 C.F.R. $8 54.207(d) and (e), the request of Virginia Cellular, LLC to 
redefine the service area of NTELOS Telephone Inc. in Virginia IS DENIED. 

51. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order 
SHALL BE transmitted by the Office of the Secreta~y to the Virginia State Corporation 
Commission and the Universal Service Administrative Company. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 
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APPENDIX A 

VIRGINIA NON-RURAL WIRE CENTERS FOR INCLUSION IN VIRGINLA 
CELLULAR'S ETC SERVICE AREA 

Bell Atlantic (Verizon) GTE South, Inc. (Verizon) 

Staunton (STDRVASD)* 

Staunton (STTIWAVE) 1 Hinton 

Broadway 

Staunton (STTNVAST) Edom 

I 

Craigsville 

Lovingston (NLFRVANF) 

Dayton 

Keezletown 
, 

Greenwood l Bridgewater 

Lovingston (LVTNVALN) 
I 

Harrisonburg 

Lovingston (WNTRVAWG) 

Grottoes 

McGaheysville 

I 

Gladstone 

Pine River 

Because the wire center locality names are the same in some instances, the Wire Center Codes are listed in 
parentheses. 

Weyerscave 
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APPENDIX B 

VWQ;PNIA RUPIAE TELEPHONE (70PlaPAIW STUDY AREAS FOR INCLUSION IN 
VIRGINIA CELLULAR'S ETC SERVICE AREA 

New Hope Telephone Company 

North River Telephone Company 

Highland Telephone Cooperative 
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APPENDIX C 

VIRGINIA RURAL TELEPHONE COMPANY WIRE CENTERS 
FOR INCLUSION IN 

VIRGINIA CELLULAR'S ETC SERVICE ARXA 

Shenandoah Telephone Company 

Bergton 

MGW Telephone Company 

McDowell 

Williamsville 

Deerfield 
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Re: Federal-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for 
Designation as an Eligible Teleco~nmunications Carrier in the Commonwealth of 
Virginia. 

Competition is for rural as well as urban consumers. In this item, we recognize the 
unique value that mobile services provide to rural consumers by giving added substance to the 
public interest standard by which we evaluate wireless eligible telecommunications carriers 
(ETC). At the same time, we reinforce the requirement that wireless networks be ready, willing 
and able to serve as carriers of last resort to support our universal service goals. 

The areas Virginia Cellular proposes to serve are indeed rural - they are areas where 
retail rates do not cover the cost of providing service and where high-quality wireless service is 
intermittent or scarce. This decision remains true to the requirement that ETCs must be prepared 
to serve all customers upon reasonable request and requires them to offer high-quality 
telecommunications services at affordable rates throughout the designated service area. In this 
case, Virginia Cellular has documented its proposed use of federal universal service funding and 
made important commitments to provide high-quality service throughout its designated service 
area. To ensure that Virginia Cellular abides by its commitments, moreover, we have imposed 
reporting requirements and, of course, retain the right to conduct audits and other regulatory 
oversight activities, if necessary. 

Despite the importance of making rural, facilities-based competition a reality, we must 
ensure that increasing demands on the fund should not be allowed to threaten its viability. 
Incumbent local exchange carriers, competitive local exchange camers and wireless carriers 
should have a competitively neutral opportunity to receive universal service funding. Yet 
determining an effective, equitable and affordable means of balancing competition and universal 
service goals is no easy task. The Federal-State Joint Board on Universal Service (Joint Board) 
is now considering a comprehensive record on these issues and plans to provide a recommended 
decision to us. I urge them to conclude their inquiry as expeditiously as possible in light of the 
complexity of the issues involved. Once we receive recommendations from the Joint Board, I 
hope to move quickly to provide much-needed regulatory certainty in this area and to ensure the 
support necessary to maintain a sustainable, competitively neutral universal service fund. 
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SEPARATE STATEMENT OF 
C O ~ S S I O N E R  KATHLEEN Q. ABERNATfQY 

Re: Fedel-al-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for 
Designation as an Eligible Teleconzmunications Carrier in the Co~nnzonwealth of 
Virginia. 

In this Order, the Commission has taken an important (albeit incremental) step toward 
establishing a more rigorous framework for evaluating ETC applications. When the Commission 
initially exercised its authority to grant ETC status in areas where state commissions lack 
jurisdiction, it appeared to regard entry by any new competitor asperse consistent with the 
public interest. While promoting competition is undoubtedly a core goal under the 
Telecommunications Act of 1996, the use of universal service funding to engender competition 
where market forces alone cannot support it presents a more complex question. Particularly in 
rural study areas, where the cost of providing service typically far exceeds retail rates, regulators 
must carefully consider whether subsidizing the operations of an additional ETC promotes the 
public interest. 

The Joint Board is developing comprehensive recommendations on the ETC designation 
process and the appropriate scope of support, and this isolated case is not an appropriate 
proceeding in which to make any fundamental changes. Nevertheless, to qualify for support 
even under our existing rules, I believe that an ETC must be prepared to serve all customers upon 
reasonable request, and it must offer high-quality services at affordable rates throughout the 

I designated service area. State commissions exercising their authority under section 214(e)(2), 
and this Commission acting pursuant to section 214(e)(6), therefore should make certain that an 
applicant for ETC status is ready, willing, and able to serve as a carrier of last resort and is 
otherwise prepared to fulfill the goals set forth in section 254 of the Act. 

To this end, I am pleased that the Commission has required Virginia Cellular to submit 
build-out plans to document its proposed use of federal universal service funding for 
infrastructure investment. 1 also support the Commission's insistence on appropriate service- 
quality commitments. Moreover, the Commission is right to consider the increasing demands on 
the universal service find: While at one point the cost of granting ETC status to new entrants 
may have appeared trifling, the dramatic rate of growth in the flow of fimds to competitive ETCs 
compels us to consider the overall impact of new ETC designations on the stability and 
sustainability of universal service. Finally, I strongly support our efforts to beef up regulatory 
oversight by imposing reporting requirements on Virginia Cellular and by reserving the right to 
conduct audits and revoke this ETC designation in the event of a failure to fulfill the 
requirements of the statute and this Order. All of these requirements are consistent with the 
statutory framework. The Joint Board may soon recommend that this Commission and state 
commissions impose additional requirements, and I eagerly await the outcome of that 
proceeding. 
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SEPARATE STATEMENT OF 
COMMISSIONER MICHAEL J. COPPS 

Re: Fedeml-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for 
Designation as an Eligible Telecommunications Carrier in the Commonwealth of 
Virginia. 

Today we grant Virginia Cellular eligible telecommunication camer (ETC) status in 
study areas served by rural and non-rural telephone companies. We make some headway in this 
decision toward articulating a more rigorous template for review of ETC applications. Although 
I support this grant, I believe that the ETC process needs further improvement. The long-term 
viability of universal service requires that the Commission get the ETC designation process right. 
We must give serious consideration to the consequences that flow fiom using the fund to support 
multiple competitors in truly rural areas. And when we do fund competition, we need to ensure 
that we provide the appropriate level of support. For these reasons, I look forward to reviewing 
the Joint Board's upcoming Recommendation on universal service portability and ETC 
designation. I am hopeful that this document will lay the foundation for an improved approach 
that both honors the public interest and reflects the realities of the market. 
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SEPARATE STATEMENT OF 
COMMISSIONER JONATKAN S. ADELSTEIN 

Re: Federal-State Joint Board on Universal Service; Virginia Celltdar, LLC, Petition for 
Designation as an Eligible Teleconzmunications Carrier in the Co~nmonwealtlz of 
Virginia. 

Late last year, I had the opportunity to further outline my thoughts on the Commission's 
eligible telecommunications camer (ETC) designation process and the role of the public interest 
in that process.' For the reasons discussed at that time, I am pleased to support this Order 
responding to the petition of Virginia Cellular, LLC to be designated as an ETC in the 
Commonwealth of Virginia. I believe this Order establishes a better template for the ETC 
designation process that is a significant improvement fiom past Commission decisions and that 
more fully embraces the statutory public interest mandate. I expect that state commissions also 
will find the template that we adopt here to be useful in their deliberations of ETC requests. 

I am confident that this Order remains true to the Communications Act, which, through 
Universal Service, requires the Commission to ensure that all Americans, whoever they are or 
wherever they live, have access to a rapid and efficient communications system at reasonable 
rates. Congress clearly intended that, when appropriate, competitive carriers should have access 
to high cost funds on a technologically neutral basis. I believe the Federal-State Joint Board on 
Universal Service (Joint Board) can play a critical role in determining the parameters of where 
such competition is appropriate. I am pleased, however, that this Commission has been willing 
to strengthen the public interest test, pending a Joint Board recommendation. The template 
established in this Order provides a much more stringent examination of the public interest in 
making our ETC determination. Among other factors, Virginia Cellular has made significant 
investment and service quality commitments throughout its proposed service areas. Finally, I 
believe that our Order conducts a thorough and proper analysis of rural telephone company 
service areas pursuant to Section 214(e)(5). Indeed, we ultimately decided not to designate 
Virginia Cellular as an ETC in certain portions of its licensed service area. In other areas, it was 
determined, based on a detailed review of the affected service areas, that cream skimming or 
other similar concerns do not arise, and these areas ultimately are proposed for redefinition. 

I look forward to working with my colleagues both at the Cornmission and on the Joint 
Board to provide further guidance on the ETC designation process and other Universal Service 
support issues in the upcoming months. As I outlined in the attached remarks, I believe there are 
many constructive actions we can take to make sure our Universal Service mandate is upheld 
while still ensuring that the fund does not grow dramatically. 

' Commissioner Jonathan S. Adelstein, Accessing the Public Interest: Keeping America Well-Co~znected, Address 
Before the 21st Annual Institute on Telecommunications Policy & Regulation (Dec. 4, 2003) 
(http://~w.fcc.~ov/commissioners/adelstein/seeches200.h). A copy of the remarks is incorporated into this 
statement. 



Federal Communications Commission FCC 03-338 

Remarks of 
Jonathan S. Adelstein 

Commissioner, Federal Communications Commission 

"Accessing the Public Interest: 
Keeping America Well-Connected" 

21st Annual Institute on Telecommunications Policy & Regulation 
The International Trade Center - Washington, DC 

December 4,2003 
[As prepared for delivery] 

I. Introduction 

Thank you Henry for that kind introduction. 

There is no greater opportunity for someone who has dedicated his whole life to public service 
than to serve as an FCC Commissioner. My singular goal is to serve the public interest. But 
sometimes the hardest part is figuring out what that means. It is especially frustrating in the 
context of communications policy, because we hear so many conflicting views from parties with 
big stakes in the outcome. 

Winston Churchill once described Russia as "a riddle, wrapped in a mystery, inside of an 
enigma." Similar terms are used to describe the public interest standard of the FCC. As an 
eternal optimist, I still believe the public interest does exist and can be a meaningfid standard. It - 
is our job to figure it out, since Congress referred to it over 100 times in the Communications 
Act. If we are not sure what it means any given case, it is job number one to figure it out. 

Looking back over the past year and across the Commission's broad jurisdiction, I am guided in 
my public interest determinations by one key principle -that the public interest means securing 
access to communications for everyone, including those the market may leave behind. 

I have tried to address these needs this last year, by protecting people with disabilities, non- 
English speakers, rural and low-income consumers, and many others. I have looked for 
opportunities for new entrants and smaller players who are seeking to compete in spectrum- 
based services and in broadcasting. 

Today, I would like to focus on securing access to communications opportunities in three key 
areas. First, we face an urgent need to establish a new framework to shore up universal service 
so it can continue to fulfill its function of connecting everyone in this country to the latest 
telecommunications systems, no matter where they live. Second, we need to expand access to 
the spectrum so that people can maintain those connections in the increasingly untethered, 
portable world made possible by advances in wireless technologies. Finally, we need to ensure 
that communities have access to the broadcast airwaves and local broadcasters remain connected 
to the communities they serve, even as these broadcasters make the transition to the digital era. 



Federal Communications Commission FCC 03-338 

11. Universal Service 

Just this week, the Commission held an important forum on a development that could 
revolutionize not only the telephone system as we know it today, but the entire regulatory 
structure that has grown around it over the last century: Voice over Internet Protocol, or VoIP 
As voice traffic is increasingly conveyed in packets, it becomes difficult to distinguish a voice 
call fi-om e-mail, photos, or video clips sailing over the Internet. 

This is one of the most exciting developments in telephony in decades, and promises a new era 
of competition, new efficiencies, lower prices, and innovative services. But we have to make 
sure that all consumers can benefit from the promises that VoIP may hold. 

At Monday's forum, we kept coming back to the question of what that means for the future of 
universal service. The Communications Act requires that, through Universal Service, the 
Commission ensure that all Americans, whoever they are or wherever they live, have access to a 
rapid and efficient, communications system at reasonable rates. VoIP presents a long-term 
challenge to the current structure of the Universal Service program. 

Yet, the system is already under increasing pressures as it is financed by interstate revenues - a I 

declining source of funding - while new demands are being placed on it by competitive 
providers, and by those carriers that are trying to invest in upgrading their networks. This is the 
imminent crisis we must address now. 

One area of concern is the growth of new entrants that are receiving universal service funding. 
Although the amount of funding these carriers receive is not yet that large, it is growing rapidly. 
The Act provides that only eligible telecommunications carriers, or ETCs, can receive Universal 
Service support. State commissions have the primary responsibility for designating ETCs, and 
can designate additional carriers, known as competitive ETCs or CETCs. In some cases, the 
FCC evaluates requests for these additional carriers because the states do not have the authority 
or have chosen not to use it. 

This ETC process has raised a lot of questions from those who are concerned that many States 
and the FCC began using universal service to "create" competition in areas that could barely 
support just one provider, let alone multiple providers. They question if this is whslt Congress 
intended. 

Reading the Act, it is safe to assume that Congress did intend that multiple carriers would have 
access to universal service. Otherwise, it would not have given the authority to designate 
additional carriers for eligibility.' But it is not clear that Congress fully contemplated the impact 
of this growing competition on the ability of the fund to keep up with demand, and eventually to 
support advanced services. It may come down to a choice Congress never envisioned between 
financing competition or financing network development that will give people in Rural America 
access to advanced services like broadband. 

But Congress did give some very clear direction we cannot ignore. The law requires that the 
designation of an additional ETC in a service area, both rural and non-rural, must be consistent 
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with the public interest. And it established an even higher level of review for those areas served 
by rural carriers. In those rural areas, the law requires that the authorizing agency shall find that 
the designation is in the public interest. 

a. ETC Designation Template 

That is why I have been working with my colleagues to establish a better template that 
appropriately embraces this public interest mandate. 

Under this approach, competition alone cannot satisfy the public interest analysis. We must 
weigh other factors in determining whether the benefits exceed the costs. For example, we must 
increase oversight to ensure that universal service funds are actually being invested in the 
network for which finding is received. We should weigh the overall impact on the Universal 
Service Fund. And we should also assess the value of the provider's service offering. We must 
consider whether the applicant has made a service quality commitment or will provide essential 
services in its community. This is particularly important, as providers that gain ETC status may 
some day serve as their customers' only connection, so they must work well. 

I will recorninend that the Commission use this analysis whenever it reviews an ETC request. 

b. The Gregg Benchmark Proposal 

In response to these concerns, Joint Board member Billy Jack Gregg has suggested that there are 
certain areas where financing a competitor is simply not a proper use of universal service funds. 
He proposed that in areas where the high cost carrier receives more than $30 per line, we should 
limit funding to only one ETC. In areas where the funding per line is between $20-$30, then we 
should permit no more than two ETCs. And in areas with less than $20 per line in funding there 
would be no limit on the number of ETCs. These benchmarks could be challenged and 
overridden on a case-by-case basis with specific evidence. 

Although this proposal needs further discussion, it has a lot of merit. The High Cost Fund 
ensures that end users in high cost, mostly rural, areas will have access to quality services at 
reasonable rates. Universal service fimding became necessary in these areas because the costs of 
service were prohibitively high and without it, many would not have had access to 
telecommunications service at all. Yet, we now fund more than one carrier in several of these 
same high cost areas. 

Mr. Gregg's proposal may allow us to move back toward the initial concept of the High-Cost 
Fund. Maybe the public interest is better served by ensuring that we use that fund to build out 
and advance the network in the highest cost areas rather than funding competitive ventures there. 

This proposal would help to limit and better control the growth of the fund. 
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c. Primary Lines 

Some are suggesting that a way to control costs is to fund only the primary lines. I believe that 
this would deny consumers the full support Congress intended. Universal service is not about 
one connection per household -it encompasses that concept, but is not limited by it. The Low- 
Income fund ensures at least one connection per household. But the High-Cost Fund embraces 
the concept of network development and support so that all Americans have access to 
comparable services at comparable rates, eventually evolving to advanced services. 

Basing support solely on primary lines is likely to reduce network investment. It also will have 
severe implications for consumers who use second lines for fax machines or dial-up access to the 
Internet. This could have disastrous results for small businesses that operate in rural areas. Their 
telecommunications costs could easily become too expensive to continue affording services. 
This could undercut rural economic development and severely damage the economy in Rural 
America. 

So I will not support restricting finding to primary lines only. There are other, better options for 
addressing the growth of the fund, such as the steps I already have outlined. 

d. Basis of Support 

Another way to better control the size of the fund and be true to our Congressional mandate is to 
make sure to provide the right level of support. Currently, competitive ETCs receive the same 
per line amount of funding as the incumbent local exchange carrier or ILECs. If the ILEC is 
rural, then its universal service funding is based on its own costs. That means the funds received 
by the competitive carriers are based on the rural ULECs' costs, not their own. 

A large number of CETCs are wireless carriers. Wireline and wireless carriers provide different 
types of services and operate under different rules and regulations. Their cost structures are not 
the same. To allow a wireless CETC to receive the same amount of funding as the wireline 
carrier, without any reference to their cost structures, is artificial, not to mention clearly 
inconsistent with Section 254(e). 

Section 254(e) requires that all carriers receiving Universal Service funding use that support 
"only for the provision, maintenance, and upgrading of facilities and services for which that 
support is intended." I believe the law compels us to change the basis on which we provide 
support to competitors. 

In.  Managing Spectrum in the Public Interest 

When thinking about the federal role in ensuring access to the latest technologies, the 
Commission is also charged with managing the nation's spectrum in the public interest. 
Spectrum is the lifeblood of innovations that provide so many new services that people are 
demanding. 
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As some of you may know, I have set out an approach for spectrum policy that I call a 
"Framework for Innovation." In dealing with the spectrum, I believe the Commission should 
establish ground rules for issues such as interference and availability. But, to the greatest extent 
possible, we should let innovation and the marketplace drive the development of spectrum-based 
services. My goal is to maximize the amount of communications and information that flow over 
the Nation's airwaves, on earth and through space. 

Spectrum is a finite public resource. And in order to improve our coun.tryYs use of it, we need to 
improve access to spectrum-based services. We cannot afford to let spectrum lie fallow. It is not 
a property right; but a contingent right to use a public resource - it should be put to use for the 
benefit of as many people as possible. 

I remain concerned that we need to do more to get spectrum in the hands of people who are 
ready and willing to use it. That is why I am taking a fresh look at our service and construction 
rules to ensure that our policies do not undercut the ability of carriers to get access to unused 
spectrum - whether they are in underserved areas or have developed new technologies. For 
example, we need to adopt tough but fair construction requirements to ensure that spectrum is 
truly being put to use. This was the case in our decision earlier this year to shorten the 
construction period for the MVDDS service from ten years to five. 

Improved access to spectrum is also the reason why I pushed for our relatively unique service 
rules for the 70/80/90 GHz bands, which can provide for fiber-like first and last mile 
connections. This makes it easier for all licensees to get access to spectrum for Gigabit-speed 
broadband. 

While I continue to support the use of auctions, Section 309u)(6) of the Act recognizes that the 
public interest is not always served by adopting a licensing scheme that creates mutual 
exclusivity. Because of the unique sharing characteristics of the 70/80/90 GHz bands, we had an 
opportunity here to break that mold, and I am glad we did. 

I have repeatedly said the FCC needs to improve access to spectrum by those providers who 
want to serve rural areas, particularly community-based providers. That is why I pushed for the 
inclusion of both Economic Areas as well as RSA licenses in our recent Advanced Wireless 
Services Order. Large license areas can raise auction prices so high that many companies that 
want to serve smaller areas cannot even afford to make a first bid. I certainly recognize that 
there is value in offering larger service areas for economies of scale and to facilitate wider area 
deployments. But the public interest demands that we find a balance in developing a band plan, 
and I am very pleased we did so in that item. 

But I am not sure we are doing enough in this area. We heard last month at our wireless ISP 
forum that operators across the country need access to more spectrum. More spectrum can drive . 
broadband deployment deeper and farther into rural America. We have to be more creative with 
a term I will coin "spectrum facilitation." That means stripping away barriers, regulatory or , 

economic, to get spectrum into the hands of operators serving consumers at the most local levels. 
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For example, I was very pleased to support new guidelines to facilitate a more robust secondary 
market. We removed significant obstacles and provided a framework for allowing licensees to 
lease spectrum more easily, while ensuring that the Commission does not lose ultimate control 
over the spectrum. In doing so, we move closer to achieving our goal of ensuring that all 
Americans have access to the latest wireless technologies, no matter where they live. 

The mobile wireless industry is marked by dynamic competition - due in no small part to the 
regulatory framework that the Commission initially adopted. In the filture, we should continue 
to apply only those rules that truly benefit the public interest so as to avoid undermining these 
healthy competitive conditions. 

For example, I was very pleased that this summer we took significant steps toward improving 
access to digital mobile wireIess phones by those Americans who use hearing aids. We stepped 
in where the market did not step up. I can think of no more an appropriate action for a 
government agency to take. 

Similarly, there is no higher priority for us at the Commission than improving E911 service. 
Every day, we confront issues that can affect millions of dollars; but nothing we do is more 
important than emergency response services. Unlike a lot of issues that get so much attention, 
this literally is a matter of life or death. 

During the last year, the Commission has really stepped up its work with all stakeholders to 
accelerate the deployment of wireless E9 1 1. Continued success requires the unprecedented 
cooperation of such a wide range of players - the FCC, wireless carriers, public safety answering 
points, equipment and technology vendors, local exchange carriers, state commissions, and local 
governments. We all need to work together to get this done quickly and effectively. 

Local number portability, or LNP, is another one of the more difficult issues that we faced over 
the past several months. It truly seemed that everyone in the telecommunications industry hated 
some part of it. Yet, LNP is one of those issues where the consumer clearly is the winner. 

Clearly, there are a number of lingering concerns with LNP and its implementation. Ultimately, 
though, I believe both the public interest and the law are on our side. And while the concerns 
raised by both wireline and wireless carriers are significant, and we need to address them, the 
benefits to consumers outweigh these concerns. 

IV. Media Diversitv 

As we saw this past year, Americans are very concerned about their media. The airwaves belong 
to the American people. Nowhere is it more important for us to preserve access to the airwaves 
as widely as possible. We should encourage a broad range of voices and viewpoints. 

In today's radio and television, we are hearing troubling accounts of pay-for-play that is not 
being fully disclosed to the listening and viewing public. To the extent these allegations are true, 
this poses a real threat to the public airwaves. Practices like payola may inhibit the local 
broadcaster from making independent judgments about the needs of listeners in their community. 
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This can deny local artists and musicians access to their local airwaves. We need to investigate 
these allegations and make sure our rules address any troubling practices we identify. 

It seems that the transition to digital television is finally upon us. As we move into the new era, 
we should not abandon our public interest model that sustains localism, competition and 
diversity. Courts have consistently reaffirmed these priorities as central to the health of our 
democracy. 

We should reaffirm the public interest accountability of our broadcast media. Broadcasters enter 
into a social compact to use the public airwaves. Broadcasters can now magnify their voice 
digitally fiom one channel tb say five or six. If triopolies are allowed by the courts, digital can 
expand three channels to up to eighteen. It is time to examine the public interest obligations of 
broadcasters on those multiple programming streams. Broadcasting is still a public privilege. 
Broadcasters must serve the public interest and remain accountable to their local communities 
for all their programming. 

The FCC already has undertaken a number of steps to accelerate the digital transition. As we 
turn to the few remaining pieces, we should establish comprehensive public interest obligations 
for the digital era. With respect to carriage, broadcasters make the case that multicast carriage 
will further localism. If so, there should be no reason why they cannot accept a localism 
requirement on all their digital program streams that gain the privilege of must-carry. 

V. Conclusion 

As we have seen from the recent media debate, Congress clearly considers the communications 
industries as far more than makers of widgets. All communications fields involve externalities 
that are not fully captured in the marketplace. Communications technologies are the way people 
become informed and participate in society. These technologies bring us up-to-date with our 
friends and relatives. They educate us with stories, images, and people's creativity. They 
expand our horizons - from our neighborhoods to our towns and cities, our country, and the 
world around us. They literally bring the world to our fingertips. 

It is the Commission's duty to protect every segment of the public in their access to technologies 
that convey information necessary to stay well-connected in our society. I look forward to 
working with all of you, and welcome your ideas on filrthering the public interest as we move 
forward to secure the blessings of modem telecommunications for all of our citizens. 

Thank you. 
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DISSENTING STATEMENT OF 
C O M S S I O N E R  KEVIN 9. MARTIIN 

Re: Federal-State Joint Board on Universal Service; Virginia Cellular, LLC, Petition for 
Designation as an Eligible Teleco?n??zunicatioizs Carrier in the Commonwealth of 
Virgi~z ia. 

Today's decision designates Virginia Cellular, LLC (Virginia Cellular) as an eligible 
telecommunications carrier (ETC) in areas served by five rural telephone companies and two 
non-rural telephone companies in the State of Virginia. The Commission finds the designation 
of Virginia Cellular as an ETC to be in the public interest and furthers the goals of universal 
service by "providing greater mobility" and "a choice" of providers in high-cost and rural areas 
of ~ i r ~ i n i a . '  I object to this Order's finding that the goals of universal service are to ''provide 
greater mobility" and "a choice" of providers in rural areas. Rather, I believe the main goals of 
the universal service program are to ensure that all consumers-including those in high cost 
areas have access at affordable rates. 

During the past two years, I have continued to express my concerns with the 
Commission's policy of using universal service support as a means of creating "competition" in 
high cost areas.2 As I have stated previously, I am hesitant to subsidize multiple competitors to 
serve areas in which costs are prohibitively expensive for even one carrier. The Commission's 
policy may make it difficult for any one carrier to achieve the economies of scale necessary to 
serve all of the customers in rural areas. 

I am troubled by today's decision because the Commission fails to require ETCs to 
provide the same type and quality of services throughout the same geographic service area as a 
condition of receiving universal service support. In my view, competitive ETCs seeking 
universal service support should have the same "carrier of last resort" obligations as incumbent 
service providers in order to receive universal service support. Adopting the same "carrier of last 
resort" obligation for all ETCs is fully consistent with the Commission's existing policy of 
competitive and technological neutrality amongst service providers. 

First, today's decision fails to require CETCs to provide equal access. Equal access 
provides a direct, tangible consumer benefit that allows individuals to decide which long distance 
plan, if any, is most appropriate for their needs. As I have stated previously, I believe an equal 
access requirement would allow ETCs to continue to offer bundled local and long distance 
service packages, while also empowering consumers with the ability to choose the best calling 
plan for their needs.3 

Order at para. 12. 

' Separate Statement o f  Commissioner Kevin J .  Martin, Multi-Association Group (MAG) Plan for Regulation of 
Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Caeiers, Second 
Repol? and Order and Further Notice of Proposed Rulemaking, CC Docket (No. 00-256)(rel. October, 11,2002). 

' Separate Statement o f  Commissioner Kevin J.  Martin, Federal-State Joint Board on Universal Service, CC 
Docket No.96-45, (rel. July 10,2002); Separate Statement o f  Commissioner Kevin J.  Martin, Federal-State Joint 
Board on Universal Service, FCC 03-170, CC Docket No. 96-45, (rel. July 14,2003). 
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Second, the Commission redefines several rural telephone company service areas where 
Virginia Cellular's proposed service areas do not cover the entire service area of the incumbent 
rural telephone company. Given the potential for creamskimming, I do not support this 
redefining of the service areas of incumbent rural telephone companies. The Commission's 
decision to permit service area redefinition relies solely on an analysis of population densities of 
the wire centers that Virginia cellular can and cannot serve to determine whether the effects of 
creamskimming would occur, but fails to justify the decision based upon any cost data to verify 
whether Virginia Cellular is serving low-cost, high revenue customers in the rural telephone 
company's area. 

Finally, I am concerned that the Commission's decision on Virginia Cellular's 
application may prejudge the on-going work of the Federal-State Joint Board regarding the 
framework for high-cost universal service support. Today's decision provides a template for 
approving the numerous CETC applications currently pending at the Commission, and I believe 
may push the Joint Board to take more aggressive steps to slow the growth of the universal 
service fund such as primary line restrictions and caps on the amount of universal service support 
available for service providers in rural America. 
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MEMORANDUM OPINION AND ORDER 

Adopted: December 3,2002 Released: December 4,2002 

By the Deputy Chief, Wireline Competition Bureau: 

I. INTRODUCTION 

1. In this Order, we grant the petition of Cellular South License, Inc. (Cellular South) to be 
designated as an eligible telecommunications carrier (ETC) throughout its licensed service area in the 
state of Alabama pursuant to section 214(e)(6) of the Communications Act of 1934, as amended (the 
~ c t ) . '  In so doing, we conclude that Cellular South, a commercial mobile radio service (CMRS) carrier, 
has satisfied the statutory eligibility requirements of section 214(e)(1).~ Specifically, we conclude that 
Cellular South has demonstrated that it will offer and advertise the services supported by the federal 
universal service support mechanisms throughout the designated service area. Consistent with our recent 
decision addressing a similar request: we find that the designation of Cellular South as an ETC in those 
areas served by rural telephone companies serves the public interest by promoting competition and the 
provision of new technologies to consumers in high-cost and rural areas of Alabama. 

2. Where Cellular South is not licensed to serve an entire study area of a rural telephone 
company affected by this designation, Cellular South has requested that we redefine the service areas of 
the affected rural telephone companies by wire center boundary for ETC designation purposes.4 We 
recently agreed to a redefinition of the service areas of these rural telephone companies in the RCC 
Holdings Order, subject to agreement by the Alabama Public Service Commission (Alabama 

' Cellular South License, Inc. Petition for Designation as an Eligible Telecommunications Carrier in the State of 
Alabama, filed June 4,2002 (Cellular South Petition). 

' 47 U.S.C. 5 214(e)(l). 

Federal State Joint Board on Universal Service; RCC Holdings, Inc. Petition for Designation as an Eligible 
Telecommunications Carrier Tltroughout its Licensed Service Area In the State of Alabama, CC Docket No. 96-45, 
Memorandum Opinion and Order, DA 02-3 181 (rel. Nov. 27,2002) (RCC Holdings Order). 

Cellular South Petition at 11-1 3, Exhibit F (Rural Service Areas Requiring Reclassification Along Wire Center 
Boundaries). Cellular South's CMRS licensed service area does not completely encompass the service areas of 
three of the rural telephone companies. See Appendix C. In those cases, we designate Cellular South as an ETC for 
the study areas or portions thereof it is licensed to serve, subject to the Alabama Public Service Commission's 
agreement to redefine service areas as discussed in Section III.E, infra. 
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Commission) in accordance with applicable Alabama Commission requiremenk5 Accordingly, Cellulv 
South's request is moot. 

3. Several parties to this proceeding raise concerns about the nature of high-cost support with 
regard to competitive ETCS.~ Such concerns include, for example, questions about the impact on the 
universal service fund of supporting competitive ETCs, as well as questions about subsidizing multiple 
lines used by the same subscriber. Although we find that these issues reach beyond the scope of this 
Order, which designates a particular carrier as an ETC, we recognize that these are important issues 
regarding universal service high-cost support. We note that the Commission has recently requested the 
Federal-State Joint Board on Universal Service (Joint Board) to provide recommendations on the 
Commission's rules relating to high-cbst universal service support in study areas in which a competitive 
ETC is providing service, as well as on the Commission's rules regarding support for second lines."' 

A. The Act 

4. Section 254(e) of the Act provides that "only an eligible telecommunications carrier 
designated under section 214(e) shall be eligible to receive. specific Federal universal service support."8 
Pursuant to section 214(e)(l), a common carrier designated as an ETC must offer and advertise the 
services supported by the federal universal service mechanisms throughout the designated service area.g 

5. Section 214(e)(2) of the Act gives state commissions the primary responsibility for 
performing ETC designations.I0 Section 214(e)(6), however, directs the Commission, upon request, to 
designate as an ETC "a common carrier providing telephone exchange service and exchange access that is 
not subject to the jurisdiction of a State ~omrnission."~' Under section 214(e)(6), upon request and 
consistent with the public interest, convenience, and necessity, the Commission may, with respect to an 
area served by a rural telephone company, and shall, in all other cases, designate more than one common 
carrier as an ETC for a designated service area, so long as the requesting carrier meets the requirements of 

RCC Holdings Order at paras. 37-42 (redefining the service areas of Butler Telephone Company, Frontier 
Communications of the South, Inc., and Frontier Communications of Alabama, Inc. such that each wire center is a 
separate service area). If the Alabama Commission does not agree to the proposal to redefine the affected rural 
service areas, we will reexamine our decision with regard to redefining these service areas. 

See Alabama Commission Reply Comments at 2-3,5-6,8; Alabama Rural LECs Comments at 15-20; Alabama 
Rural LECs Reply Comments at 3-9; National Telecomunications Cooperative Association (NTCA) Comments at 
4-5,7-9. See.also Letter fiom Mark D. Wilkerson, Counsel for the Alabama Rural LECs, to Marlene Dortch, FCC, 
dated Sept. 5,2002 (Rural LECs Sept. 5 exparte). 

Federal-State Joint Board on Universal Service, CC ~ o c k e t  96-45, FCC 02-307, Order (rel. Nov. 8,2002). 

47 U.S.C. 9 254(e). 

47 U.S.C. $214(e)(l). 

lo 47 U.S.C. 9 214(e)(2). See also Federal-State Joint Board on Universal Service; Promoting Deployment and 
Subscribership in Unserved and Undersewed Areas, Including Tribal and Insular Areas, CC Docket No. 96-45, 
Twelfth Report and Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 FCC 
Rcd 12208,12255, para. 93 (2000) (Tweljth Report and Order). 

" 47 U.S.C. 4 2 l4(e)(6). See, e.g., Federal-State Joint Board on Universal Service; Western Wireless Corporation 
Petition for Designation as an Eligible Telecommunications Carrier for the Pine Ridge Reservation in South 
Dakota, CC Docket No. 96-45, Memorandum Opinion and Order, 16 FCC Rcd 18133 (2001) (Western Wireless 
Pine Ridge Order); Federal-State Joint Board on Universal Service; Pine Belt Cellular, Inc. and Pine Belt PCS, Inc. 
Petition for Designation as an Eligible Telecommunications Cammer, CC Docket No. 96-45, Memorandum Opinion 
and Order, 17 FCC Rcd 9589 (Wireline Comp. Bur. 2002). 
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section 214(e)(1).I2 Before designating an additional ETC for an area served by a rural telephone 
company, the Commission must determine that the designation is in the public interest.13 

B. Commission Requirements for ETC Designation and Redefinition of a Service Area 

6. Filing Requirements for ETC Designation. The Commission delegated authority to perform 
ETC designations to the Chief of the Wireline Competition Bureau pursuant to section 214(e)(6).I4 An 
ETC petition must contain the following: (1) a certification and brief statement of supporting facts 
demonstrating that the petitioner is not subject to the jurisdiction of a state commission; (2) a certification 
that the petitioner offers or intends to offer all services designated for support by the Commission 
pursuant to section 254(c); (3) a certification that the petitioner offers or intends to offer the supported , 

services "either using its own facilities or a combination of its own facilities and resale of another 
carrier's services;" (4) a description of how the petitioner "advertise[s] the availability of [supported] 
services and the charges therefor using media of general distribution;" and (5) if the petitioner is not a 
rural telephone company, it must include a detailed description of the geographic service area for which it 
requests an ETC designation from the ~omrnission.'~ 

7.  Twelfth Report and Order. On June 30,2000, the Commission released the TwelJth Report 
and Order which, among other things, set forth how a carrier seeking ETC designation from the 
Commission must demonstrate that the state commission lacks jurisdiction to perform the ETC 
designation.I6 Carriers seeking designation as an ETC for service provided on non-tribal lands must 
provide the Commission with an "affirmative statement" from the state commission or a court of 
competent jurisdiction that the carrier is not subject to the state commission's jurisdiction.17 The 
requirement to provide an "affirmative statement" ensures that the state commission has had "a specific 
opportunity to address and resolve issues involving a state commission's authority under state law to 
regulate certain carriers or classes of carriers."18 

8. Redefinition of a Service Area. Under section 214(e)(5), "[iln the case of an area served by a 
rural telephone company, 'service area' means such company's 'study area' unless and until the 
Commission and the States, after taking into account recommendations of a Federal-State Joint Board 
instituted under section 410(c), establish a different definition of service area for such company."'g 
Section 54.207(d) permits the Commission to initiate a proceeding to consider a definition of a service 
area that is different from a rural telephone company's study area as long as the Commission seeks 
agreement on the new definition with the applicable state c~rnmission.~~ Under section 54.207(d)(l), the 

l2 47 U.S.C. § 214(e)(6). 

l3 Id. 

l4 Procedures for FCC Designation of Eligible Telecom~ntinications Carriers Pursuant to Section 214(e)(6) of the 
Colnmtmications Act, Public Notice, 12 FCC Rcd 22947,22948 (1997). The Wireline Competition Bureau was 
previously known as the Common Camer Bureau. 

IS Id. at 22948-49. See also Federal-State Joint Board on Universal Service, Western Wireless Corporation Petition 
for Preemption of an Order of the Soutlz Dakota Public Utilities Commission, Declaratory Ruling, CC Docket No. 
96-45, 15 FCC Rcd 15168 (2000) (Declaratoly Ruling), recon. pending. 
16 See TweIfiIz Report and Order, 15 FCC Rcd at 12255-65, paras. 93-1 14. 

l7 TweIfih Report and Order, 15 FCC Rcd at 12255, para. 93. The Commission defined an "affirmative statement" 
as "any duly authorized letter, comment, or state commission order indicating that [the state commission] lacks 
jurisdiction to perform the designation over a particular carrier." Id. at 12264, para. 113. 

l8 Id. (citations omitted). 

l9 47 U.S.C. 8 214(e)(5). 
20 See 47 C.F.R. 5 54.207(d)-(e). Any proposed defintion will not take effect until both the Commission and the 
state commission agree upon the new defmition. See 47 C.F.R. § 54.207(d)(2). Cellular South states in its petition 
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Commission must petition a state commission with the proposed definition according to that state 
commission's procedures.21 In that petition, the Commission must provide its proposal for redefining the 
service area and its decision presenting reasons for adopting the new defmition, including an analysis that 
takes into account the recommendations of the Joint ~ o d r d . ~ ~  When the Joint Board recommended that 
the Commission retain the current study areas of rural telephone companies as the service areas for such 
companies, the Joint Board made the following observations: (1) the potential for "creamskimming" is 
minimized by retaining study areas because competitors, as a condition of eligibility, must provide 
services throughout the rural telephone company's study area; (2) the Telecommunications Act of 1996 
(1996 Act), in many respects, places rural telephone companies on a different competitive footing from 
other local exchange companies, (3) there would be an administrative burden imposed on rural telephone 
companies by requiring them to calculate costs at something other than a study area The 
Commission delegated authority to the Chief of the Wireline Competition Bureau to redefine service 

24 areas. 

C. Cellular South's Petition 

9. On June 4,2002, Cellular South filed with this Commission a petition pursuant to section 
214(e)(6) seeking designation as an ETC throughout its licensed service area in the state of ~ l a b a m a . ~ ~  
Cellular South contends that the Alabama Commission has issued an "affirmative statement" that the 
Alabama Commission does not have jurisdiction to designate a CMRS carrier as an ETC. Accordingly, 
Cellular South asks the Commission to exercise jurisdiction and designate Cellular South as an ETC 
pursuant to section 214(e)(6).'~ Cellular South also maintains that it satisfies the statutory and regulatory 
prerequisites for ETC designation, and that designating Cellular South as an ETC will serve the public 
interestz7 

10. Cellular South also requests the Commission40 redefine the se&ce.areas of three rural 
;. . telephone companies because it is not able to serve the entire study areas of these companies.2B Cellular 

South states that as a wireless carrier it is restricted to providing service only in those areas where it is 

that it may be designated as an ETC once the Commission redefines service areas in accordance with section 
54.207(c) of the Commission's rules. See Cellular South Petition at 10. Because section 54.207(c) conternplates'a 
situation where a state commission has proposed a new service area definition, we do not act pursuant to section 
54.207(c) in this instance. Instead, we will consider Cellular South's request to redefine service areas under section 
54.207(d) of the Commission's rules. 

See 47 C.F.R. 5 54.207(d)(l). We note that the state of Alabama has stated that it has no process for redefining 
service areas. See RCC Holdings Order at para. 8, n.22 (citing Supplement to RCC Holdings, Inc. Petition for 
Designation as an Eligible Telecommunications Canier in the State of Alabama, Eled August 26,2002 at 1). 

22 See 47 C.F.R. 5 54.207(d)(l). 

23 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, 12 FCC Rcd 
87, 179-80, paras. 172-74 (1996) (Recommended Decision). 

24 47 C.F.R. 5 54.207(e). 

25 See generalZy Cellular South Petition. On June 21,2002, the Wireline Competition Bureau released a Public 
Notice seeking comment on the Cellular South Petition. See Wireline Competition Bureau Seekr; Comment on 
Cellular South License, Inc. Petition for Designation as an Eligible Telecommunications Carrier in the State of 
Alabama, CC Docket No. 96-45, Public Notice, 17 FCC Rcd 11 887 (2002). 

26 Cellular South Petition at 4. 
27 Id. at 2, 13. 

28 See id. at 11-13, Exhibit F. We note that in its filing, Cellular South is inconsistent in its listing of Frontier 
Communications of the South, Inc. (Frontier-South) as a separate entity from Frontier Communications of Alabama, 
Inc. (Frontier-AL). Compare Cellular South Petition at 11 with Cellular South Petition, Exhibit F. We will treat 
Frontier-South as a separate company fiom Frontier-AL. 
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licensed by the ~omrniss ion .~~ It adds that it is not piclang and choosing the lowest cost wire centers of 
the affected rural telephone companies but instead is basing its requested ETC service area solely on its 
licensed service area and proposes to serve the entirety of that area.30 Cellular South maintains that the 
proposed redefinition of the rural telephone company service areas is consistent with the 
recommendations regarding rural telephone company study areas set forth by the Joint Board in its 
~ecommended ~ec i s io~z .~ '  

III. DISCUSSION 

11. We find that Cellular South has met all the requirements set forth in sections 214(e)(l) and 
(e)(6) to be designated as an ETC by this commission. We conclude that Cellular South has 
demonstrated that the Alabama Commission lacks the jurisdiction to perform the designation and that the 
Commission therefore may consider Cellular South's petition under section 2 l4(e)(6). We also conclude 
that Cellular South has demonstrated that it will offer and advertise the services supported by the federal 
universal service support mechanisms throughout the designated service area upon designation as an 
ETC. In addition, we find that the designation of Cellular South as an ETC in those areas served by rural 
telephone companies serves the public interest by promoting competition and the provision of new 
technologies to consumers in high-cost and rural areas of Alabama. Pursuant to our authority under 
section 214(e)(6), we therefore designate Cellular South as an ETC throughout its licensed service area in 
the state of Alabama. In areas where Cellular South cannot serve the entire study area of a rural telephone 
company, Cellular South's ETC designation shall be subject to the Alabama Commission's agreement on 
a new definition for the rural telephone company service areas.32 In all other areas, as described herein, 
Cellular South's ETC designation is effective immediately. 

A. Commission Authority to Perform the ETC Designation 

I 12. We find that Cellular South has demonstrated that the Alabama Commission lacks the 
jurisdiction to perform the requested ETC designation and that the Commission has authority to consider 
Cellular South's petition under section 214(e)(6) of the Act. Cellular South submitted as an "affirmative 
statement" an order issued by the Alabama Commission addressing a petition filed by several CMRS 
carriers seeking ETC designation or, in the alternative, clarification regarding the jurisdiction of the 
Alabama Commission to grant ETC status to wireless carriers. 33 In the Alabama Commission Order, the 
Alabama Commission concluded that it "has no authority to regulate, in any respect, cellular services, 
broadband personal communications services, and commercial mobile radio services in ~ l a b a m a . " ~ ~  The 
Alabama Commission advised the petitioners and "all other wireless providers seeking ETC status [to] 
pursue their ETC designation request with the FCC as provided by 47 U.S.C. § 214(e)(6)."~' The 
Alabama Commission's decision in the Alabama Commission Order is consistent with the Code of 
Alabama and a March 2000 declaratory ruling issued by the Alabama  omm mission.^^ 

29 Cellular South Petition at 12. 

30 Id. at 12 
31 Id. at 11-13. See 47 U.S.C. 5 214(e)(5). 

32 Cellular South submits that it cannot serve the entire study areas of the following rural telephone companies: 
Butler Telephone Company (Butler), Frontier-=, and Frontier-South. 
33 See Cellular South Petition, Exhibit A (Alabama Public Service Commission, Pine Belt Cellular, Inc. and Pine 
Belt PCS, Inc., Order, Docket No. U-4400 at 1-3 (March 12,2002) (Alabama Comnission Order)). 
34 Alabama Commission Order at 2 (emphasis in original). 

35 Id. 
36 Id. See generally Alabama Public Service Commission, Bell South Mobility, Inc. Petition for Declaratoly Ruling, 
Order, Docket No. 26414 (March 2,2000) (Alabama Declaratoly Ruling). The Alabama Code definition of 
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13. We reject the contention of the Alabama Rural LECs that Cellular South has not provided an 
''affirmative statement" that meets the Commission's requirements found in the Twelfth Report and 

To the contrary, as required by the Twelfth Report and Order, the Alabama Commission was 
given the specific opportunity to address and resolve the issue of whether it has authority to regulate 
CMRS providers as a class of carriers when it rendered its decision in the Alabama Commission 
We find it sufficient that the Alabama Commission determined that it has no authority to regulate CMRS 
carriers "in any respect" and that all "wireless providers seeking ETC status in Alabama should pursue 
their ETC designation request with the FCC . . . ."39 Furthermore, the Alabama Commission filed 
comments in this proceeding stating that it does not have regulatory authority over CMRS providers in 
~ l a b a m a . ~ '  Therefore, based on the record before us, we find that the Alabama Commission lacks 
jurisdiction to designate Cellular South as an ETC and that we have authority to perfonn the requested 
ETC designation in the state of Alabama pursuant to section 214(e)(6).~' 

B. Offering and Advertising the Supported Services 

14. Offering the Services Designated for Support. We find that Cellular South has demonstrated 
that it will offer the services supported by the federal universal service support mechanism upon 
designation as an ETC. We therefore conclude that Cellular South complies with the requirement of 
section 214(e)(l)(A) to "offer the services that are supported by Federal universal service support 
mechanisms under section 254(~)."~* AS noted in its petition, Cellular South is a D Block licensee 
authorized to provide broadband personal communications service (PCS) in the Mobile, Alabama Basic 
Trading Area (BTA) and a F Block licensee authorized to provide broadband PCS in the Meridian, 
Mississippi BTA, a significant portion of which is located in western Alabama.43 Cellular South states 
that it currently provides all of the services and functionalities enumerated in section 54.101(a) of the 
Commission's rules throughout its cellular service area in ~ l a b a m a . ~ ~  Upon designation as an ETC, 
Cellular South also indicates that it will make available a universal service offering over its wireless 
network infrastructure using the same facilities it uses to serve its existing customers.45 Cellular South 
states that its universal service offering will consist of all of the services supported by the universal 

"cellular telecommunications services" includes all cellular services, broadband personal communications services 
and CMRS. Id. at 2. See also Ala. Code 5 40-21-120(1)a (2002). The Alabama Code definition of "cellular 
telecommunications provider" includes all licensees of the Federal Communications Commission to provide cellular 
telecommunications services, broadband personal communications services, CMRS, and all resellers of such 
services. See Alabama Declaratory Ruling at 2. See also Ala. Code 5 40-21-120(1)b (2002). 

37 See Alabama Rural LECs Comments at 6-9. The Alabama Rural LECs contend that Cellular South must obtain 
an order directed to Cellular South rather than rely on language in the Alabama Commissio~ Order. See id. at 7 .  

38 See Twelfih Report and Order, 15 FCC Rcd at 12264, para 113. 

39 See Alabama Commission Order at 2. 
40 See Alabama Commission Reply Comments at 1. 

41 47 U.S.C. 5 214(e)(6). As noted above, the Commission has specifically delegated this authority to the Wireline 
Competition Bureau. 
42 47 U.S.C. 5 214(e)(l)(A). The Commission has defined the services that are to be supported by the federal 
universal service support mechanisms to include: (1) voice grade access to the public switched network; (2) local 
usage; (3) Dual Tone Multifrequency (DTMF) signaling or its functional equivalent; (4) single-party service or its 
functional equivalent; (5) access to emergency services, including 91 1 and enhanced 91 1; (6) access to operator 
services; (7) access to interexchange services; (8) access to directory assistance; and (9) toll limitation for q u w g  
low-income customers. 47 C.F.R. 5 54.101(a). 

43 Cellular South Petition at 1. We note that this Order designates Cellular South as an ETC only for a service area 
within the state of Alabama. 

- - 44 Id. at 2. 

45 Id. at 2. See also Cellular South Petion, Exhibit B (Declaration Regarding Supported Services). 
6 
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service support mechanism plus Lifeline service.46 Finally, Cellular South commits to providing its 
universal service offering to any requesting customer within its designated service area.47 

15. The Alabama Rural LECs raise several concerns about Cell~~lar South's service offerings. 
We address each of these concerns below, and in so doing, we conclude that Cellular South has 
demonstrated that it will offer the services supported by the federal universal service support mechanism 
upon designation as an ETC. As an initial matter, we note that the Commission has previously stated that 
to require a carrier to actually provide the supported services before it is designated an ETC has the effect 
of prohibiting the ability of prospective entrants from providing telecommunications service. 48 Instead, 
"a new entrant can make a reasonable demonstration . . . of its capability and commitment to provide 
universal service without the actual provision of the proposed ~ervice."~' 

16. We reject the Alabama Rural LECs' argument that Cellular South does not offer all of the 
services supported by the federal universal service support mechanisms as required by section 
214(e)(l)(~).~' Specifically, the Alabama Rural LECs claim that Cellular South does not currently 
provide voice grade service to all areas for which it seeks ETC designation and that Cellular South fails to 
allege that it is currently providing local usage.51 In addition, the Alabama Commission states in its 
comments that "[tlhe lack of [wireless] coverage in rural areas also raises serious concerns whether 
Cellular South presently has, or will acquire in a timely manner, the ability to provide emergency services 
in all of its rural service temtorie~."~~ 

17. Although the Alabama Rural LECs' claim that Cellular South should be denied ETC 
designation because Cellular South does not offer voice grade service to all areas for which it seeks ETC 
designation, we find that the existence of so-called "dead spots" in Cellular South's network does not 
preclude us from designating Cellular South as an E T C . ~ ~  For the same reasons, we dismiss the Alabama 
Commission's concerns regarding Cellular South's ability to provide emergency services.54 Cellular 
South has committed to provide all services supported by universal service upon its designation as an 
ETC.~' The Commission has determined that a telecommunications carrier's inability to demonstrate that 
it can provide ubiquitous service at the time of its request for designation as an ETC should not preclude 
its designation as an ETC.'~ Moreover, Cellular South has committed to improve its network.57 Cellular 
South states that it will use any high-cost support it receives "to improve its network and enable 

46 Cellular South Petition at 2,4-8. 

47 Id. at 2. 
48 See Declarato~y Ruling, 15 FCC Rcd at 15 173-74, paras. 12-14. In the Declaratory Rulilzg, the Commission 
stated that "a new entrant cannot reasonably be expected to be able to make the substantial financial investment 
required to provide the supported services in high-cost areas without some assurance that it will be eligible for 
federal universal service support." Id. at 15173, para. 13. 

49 Declarato~y Ruling, 15 FCC Rcd at 15178, para. 24. 

See Alabama Rural LECs Comments at 9-13; Alabama Rural LECs Reply Comments at 2-4. 

See Alabama Rural LECs Comments at 9-13. 
52 Alabama Commission Reply Comments at 4. 
53 Alabama Rural LECs Comments at 10. 

54 See Alabama Commission Reply Comments at 4. 

55 Cellular South Petition at 2,4, Exhibit B. 

56 See Declaratory Ruling, 15 FCC Rcd at 15175, para. 17. 

57 Cellular South Reply Comments at 7. 
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Alabama's rural customers to have a meaningful choice of service providers."58 

18. In addition, the Commission's rules acknowledge the existence of dead spots.59 "Dead spots" 
are defined as "[s]mall areas within a service area where the field strength is lower than the minimum 
level for reliable ~ervice."~' Section 22.99 of the Commission's rules states that "[s]ervice within dead 
spots is pres~rned."~' Additionally, the Cornmission's rules provide that "cellular service is considered to 
be provided in all areas, including dead spots . . . ."62 Because "dead spots" are acknowledged by the 
Commission's rules, we are not persuaded by the Alabama Rural LECs that the possibility of dead spots 
demonstrates that Cellular South is not willing or capable of providing acceptable levels of service 
throughout its service area. 

19. We find sufficient Cellular South's showing that it will offa minimum local usage as part of 
its universal service offering. Accordingly, we dismiss the Alabama Rural LECs' claim that ETC 
designation should be denied because Cellular South fails to allege that it is currently providing local 

63 usage. Although the Commission did not set a minimum local usage requirement, in the Universal 
Sewice Order, it determined that ETCs should provide some minimum amount of local usage as part of 
their "basic service" package of supported services.64 Cellular South states that it will comply with any 
and all minimum local usage requirements adopted by the F C C . ~ ~  It adds that it will meet the local usage 
requirement by including a variety of local usage plans as part of a universal service offering.66 We find 
that Cellular South's commitment to provide local usage is suEcient. Moreover, contrary to the 
arguments of the Alabama Rural L E C S , ~ ~  Cellular South is not required to provide a detailed description 
of its planned universal service offerings beyond its commitment to provide, or statement that it is now 
providing, all of the services supported by the universal service support mechanism.68 

20. Finally, we note that the Alabama Commission expressed concern that Cellular South intends 
to provide advanced services using high-cost universal service The Alabama Commission states 
that "[aldvanced services are not included in the nine core services and hctionalities identified by the 
FCC to be provided or funded through the universal service program."70 Although the Alabama 
Commission is correct that the provision of advanced services is not a supported service, the Commission 
explained in the RTF Order that "use of support to invest in infrastructure capable of providing access to 
advanced services does not violate section 254(e), which mandates that support be used 'only for the 

59 See 47 C.F.R. (j 22.99. 

60 Id. 

61 Id. 

62 47 C.F.R. (j 22.91 l(b). 

63 Alabama Rural LECs Comments at 9-13. 

64 See Federal-State Joint Board on Universal Service, CC Docket No, 96-45, Report and Order, 12 FCC Rcd 8776, 
8813, para. 67 (1997) (Universal Service Order) (subseq. history omitted). Although the Commission's rules defme 
"local usage" as "an amount of minutes of use of exchange service, prescribed by the Commission; provided fiee of 
charge to end users," the Commission has not specified a number of minutes of use. 47 C.F.R. 5 54.101(a)(2). 

65 See Cellular South Petition at 6. 

66 Id. 

67 See Alabama Rural LECs Comments at 9-1 3. 

68 See generally Declaratory Ruling. 

69 See Alabama Commission Reply Comments at 5. 

70 Id. 
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provision, maintenance, and upgrading of facilities and services for which the support is intended."'7' 
The Commission determined that "although the high-cost loop support mechanism does not support the 
provision of advanced services, our policies do not impede the deployment of modem plant capable of 
providing access to advanced services."72 Nothing in the record before us suggests that Cellular South 
intends to use high-cost universal service support in a manner inconsistent with the statute or our rules. 

21. For these reasons, we find that Cellular South, because it already provides or commits to 
provide the supported services, has demonstrated its capability and commitment to provide universal 
service.73 Moreover, we emphasize that if Cellular South fails to fulfill its ETC obligations after it begins 
receiving universal service support, the Commission is authorized to revoke its ETC de~ignation.~~ 

22. Offering the Supported Services Using a Carrier's Own Facilities. We conclude that Cellular 
South has demonstrated that it satisfies the requirement of section 214(e)(l)(A) that it offer the supported 
services using either its own facilities or a combination of its own facilities and resale of another carrier's 
services.75 Cellular South states that it provides the supported services "using its existing network 
infrastructure, which includes the same antenna, cell-site, tower, trunking, mobile switching, and 
interconnection facilities used by the company to serve its existing  customer^."^^ We find this 
certification sufficient to satisfy the facilities requirement of section 214(e)(l)(A). 

23. Advertising the Supported Services. We conclude that Cellular South has demonstrated that 
it satisfies the requirement of section 214(e)(l)(B) to advertise the availability of the supported services 
and the charges therefor using media of general distrib~tion.~~ Cellular South certifies that it "will use 
media of general distribution that it currently employs to advertise its universal service offerings 
throughout the service areas designated by the  omm mission."^^ Contrary to the comments filed by the 
Alabama Rural LECs, we find that this certification satisfies section 214(e)(l)(~).~' The Alabama Rural 
LECs suggest that Cellular South must supply proof as to how it intends to comply with the rules 
requiring an ETC to publicize the availability of its Lifeline and Linkup servi~es.~' The publicity rules for 
Lifeline and Linkup services, however, apply only to already-designated ETCS.~' Accordingly, Cellular 
South will not be required to publicize Lifeline and Linkup until it is designated as an ETC. Therefore, at 
this time, it is sufficient that Cellular South commits to advertising the supported services using media of 
general distribution, Moreover, as the Commission has stated in prior decisions, because an ETC receives 
universal service support only to the extent that it serves customers, we believe that strong economic 
incentives exist, in addition to the statutory obligation, for an ETC to advertise its universal service 

71 Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan for Regulation of 
Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket 
No. 96-45, Fourteenth Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed 
Rulemakmg, CC Docket No. 00-256, Report and Order, 16 FCC Rcd 11244, 11322, para. 200 (2001) (RTF Order), 
as corrected by Errata, CC Docket Nos. 96-45, 00-256 (Acc. Pol. Div. rel. Jun. 1,2001), recon. pending. 

72 RTF Order, 16 FCC Rcd at 11322, para. 200. 

73 See Cellular South Petition, E h b i t  B. 

74 See Declaratoly Ruling, 15 FCC Rcd at 15174, para. 15. See also 47 U.S.C. $254(e). 

75 47 U.S.C. 5 214(e)(l)(A). 

76 Cellular South Petition at 8, Exhibit B. 

" 47 U.S.C. 5 214(e)(l)(B). 

78 Cellular South Petition at 9. 

79 See Alabama Rural LECs Comments at 13-14. 

See id. See 47 C.F.R. 55 54.405(b) and 54.41 l(d). 

See Twelfh Report and Order, 15 FCC Rcd at 12249-50, paras. 76-80. 
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offering in its designated service area.'* 

C. Public Interest Analysis 

24. We conclude that it is in the public interest to designate Cellular South as an ETC in Alabama 
in areas that are served by rural telephone companies.83 We conclude that Cellular South has made a 
threshold demonstration that its service offering fulfills several of the underlying federal policies favoring 
competition and the provision of affordable telecommunications service to consumers. 

25. We find that the customers in Alabama affected by this designation will benefit from the 
designation of Cellular South as an ETC.'~ An important goal of the 1996 Act is to open local 
telecommunications markets to competition.85 The Commission has held that designation of qualified 
ETCs promotes competition and benefits consumers by increasing customer choice, innovative services, 
and new technologies.86 Competition will allow customers in rural Alabama to choose service based on 
pricing, service quality, customer service, and service availability. In addition, we find that the provision 
of competitive service will facilitate universal service to the benefit of consumers in AIabama by creating 
incentives to ensure that quality services are available at "just, reasonable, and affordable rates."87 

26. We find that the designation of Cellular South as an ETC may provide benefits to rural 
consumers that are not availabIe from the incumbent carriers. For example, Cellular South submits that it 
"believes that in all cases its local calling area will be substantially larger [than that of the incumbent 
carrier], which will reduce intra-LATA toll charges typically associated with wireline ~ervice."'~ Also, 
Cellular South indicates that it will include a variety of local usage plans as part of its universal service 
offering.89 The Commission has stated that rural consumers may benefit fiom expanded local calling 
areas and an offering of a variety of calling plans because such options may make intrastate toll calls 
more affordable to those consumers.g0 

27. In addition, we conclude that consumers will not be harmed by the designation of Cellular 
South as an ETC in rural areas in Alabama. We acknowledge that Congress expressed a specific intent to 
preserve and advance universal service in rural areas as competition emerges." The Commission has 
indicated that, in establishing a public interest requirement for those areas served by rural telephone . 

companies, Congress was concerned that consumers in rural areas continue to be adequately served 
should the incumbent carrier exercise its option to relinquish its ETC designation under section 

82 See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18137, para. 10. 

83 ~ e e . 4 7  U.S.C. Q 214(e)(6). 

84 See Cellular Telecommunications & Internet Association (CTLA) Comments at 4. 
85 According to the Joint Explanatory Statement, the purpose of the 1996 Act is "to provide for a pro-competitive, 
de-regulatory national policy framework designed to accelerate rapidly the private sector deployment of advanced 
telecommunications and information technologies and services to all Americans by opening all telecommunications 
markets to competition. . . ." Joint Explanatory Statement of the Committee of Conference, H.R. Cod. Rep. No. 
458, 104& Cong., 2d Sess. at 113 (Joint Explanatory Statement). 
86 See Western Wireless Pine Ridge Order, 16 FCC Rcd 18137, para. 12. 

87 47 U.S.C. Q 254(b)(l). 

" Cellular South Petition at 16. 

'' Id. at 6. 

See, e.g., Twelfth Report and Order, 15 FCC Rcd at 12237-38, paras. 56-58. 

47 U.S.C. Q 214(e)(6) (stating that before designating an additional ETC for an area served by a rural telephone 
company, the Commission shall find that the designation is in the public interest). See also 47 U.S.C. Q 254(b)(3). 
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2 l4(e)(4)." Here, however, Cellular South demonstrates both the commitment and ability to provide 
service to any requesting customer within the designated service area using its own faci~ities.'~ Thus, 
there is no reason to believe that consumers in the affected rural areas will not continue to be adequately 
served should the incumbent carrier seek to relinquish its ETC designation. We fmd nothing in the record 
before us to indicate that Cellular South may be unable to satisfy its statutory ETC obligations after 
designation. In addition, nothing in the record indicates that any of the affected rural telephone 
companies have intentions of relinquishing their ETC designations. 

28. Based on the record before us, we conclude that grant of this ETC designation is consistent 
with the public interest. The Alabama Commission and the Alabama Rural LECs argue that rural areas 
will be harmed by competition, particularly where there may be more than one competitive ETC, such as 
areas served by Butler Telephone Company and Millry Telephone Company, which are also served by the 
competitive ETC RCC ~ o l d i n ~ s . ' ~  Consistent with our recent decision in the RCC Holdings we 
find that the parties opposing this designation have not presented persuasive evidence to support their 
contention that designation of an additional ETC in the rural areas at issue will reduce investment in 
infrastructure, raise rates, reduce service quality to consumers in rural areas or result in loss of network 
efficiency.96 The Alabama Rural LECs have merely presented data regarding the number of loops per 
study area, the households per square mile in their wire centers, and the high-cost nature of low-density 
rural areas." The evidence submitted is typical of most rural areas and does not, in and of itself, 
demonstrate that designation of Cellular South as an ETC will harm the affected rural telephone 
companies or undermine the Commission's policy of promoting competition in all areas, including high- 
cost areasg8 Moreover, the federal universal service support mechanisms support all lines served by 
ETCs in rural and high-cost areas." Under the Commission's rules, Cellular South's receipt of high-cost 

92 See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18 139, para. 16. We note that even if the incumbent 
canier determined that it no longer desired to be designated as an ETC, section 2 14(e)(4) requires the ETC seeking 
to relinquish its ETC designation to give advance notice to the Commission. Prior to permitting the ETC to cease 
providing universal service in an area served by more than one ETC, section 2 14(e)(4) requires that the Commission 
"ensure that all customers served by the relinquished carrier will continue to be served, and shall require sufficient 
notice to permit the purchase or construction of adequate facilities by any remaining eligible telecommunications 
carrier." The Commission may grant a period, not to exceed one year, within which such purchase or construction 
shall be completed. 47 U.S.C. 5 214(e)(4). 
93 We note, however, that an ETC is not required to provide service using its own facilities exclusively. Section 
214(e)(l)(A) allows a camer designated as an ETC to offer the supported services "either using its own facilities or 
a combination of its own facilities and resale of another camer's services." 47 U.S.C. 9 214(e)(l)(A). 
94 In the service areas of Butler and Millry, Cellular South and RCC Holdings propose to serve the same wire 
centers. See Alabama Commission Reply Comments at 2-3, 8; Alabama Rural LECs Reply Comments at 5-9. See 
also RCC Holdings Order, Appendix C. 

95 See RCC HolcIilzgs Order at para. 26. 

96 See Alabama Commission Reply Comments at 3; NTCA Comments at 5; Alabama Rural LECs Comments at 15; 
Alabama Rural LECs Reply Comments at 4-5. See Rural LECs Sept. 5 ex parte. In discussing network efficiencies, 
the Alabama Rural LECs contend that in high-cost, low density areas, there is a loss of efficiency in the network 
when more than one carrier serves the same territory. The Alabama Rural LECs do not state, however, .whether 
their argument extends to a wireless competitor that provides new lines to unserved customers or second lines to 
existing customers. See Rural LECs Sept. 5 exparte at 1,3-4, and 8-9. 

97 For example, although Butler indicates that 71% of its study area contains less than 100 households per square 
mile and its study area's average density is 10.2 households per square mile, it provides no evidence to show the 
harm that would come to Butler as a result of Cellular South's ETC designation. See Rural LECs Sept. 5 exparte at 
2. 

See Universal Service Order, 12 FCC Rcd at 8802-03, para. 50. 

99 Id. 
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support will not affect the per-line support amount that the incumbent carrier receives.'00 Therefore, to 
the extent that Cellular South provides new lines to currently unserved customers, provides second lines 
to existing wireline subscribers, or captures customers from the existing competitive ETC RCC Holdings, 
it will have no impact on the amount of universal service support available to the incumbent rural 
telephone companies for those lines they continue to ~erve. '~ '  

29. Additionally, consistent with'our reasoning in the RCC Holdings order,''' we conclude that 
designation of Cellular South as an ETC does not raise the rural creamskimming concems alleged by the 
Alabama Rural LECs and NTCA."~ Rural creamskimming occurs when competitors seek to serve only 
the low-cost, high revenue customers in arural telephone company's study area.Io4 In this case, Cellular 
South, because the contour of its CMRS licensed area differs E-om the existing rural telephone 
companies' study areas, will be unable to completely serve the study areas of three rural telephone 
companies -- Butler, Frontier-AL, and Frontier-South. Generally, a request for ETC designation for an 
area less than the entire study area of a rural telephone company might raise concerns that the petitioner 
will be able to creamskim in the rural study area.''' In this case, however, Cellular South commits to 
provide universal service throughout its licensed service area. It therefore does not appear that Cellular 
South is deliberately seeking to enter only certain areas in order to creamskim. 

30. We recognize, however, that the lowest cost portions of a rural study area may be the only 
portions of the affected study area that a wireless carrier is licensed to serve, which theoretically could 
have an adverse impact on a rural telephone company. NTCA argues that Cellular South should not be 
designated as an ETC if this is the case.lo6 We find, however, that such concems regarding de facto 
creamskimming are minimized by the facts in this case. Our analysis of the population data for each of 
the affected rural wire centers, including the wire centers not covered by Cellular South's licensed service 
area, reveals that Cellular South will not be serving only the low-cost portions of the affected study areas 
to the exclusion of high-cost areas.lo7 Although there are other factors that define high-cost areas, a low 
population density typically indicates a high-cost area.I0' Based on the population density information 

'0° See RTF Order, 16 F-CC Rcd at 11299-1 1309, paras. 136-164. 

lo' See e.g. Western Wireless Pine Ridge Order, 16 FCC Rcd at 18138-39, para. 15. 
102 See RCC Holdings Order at paras. 27-3 1. 

Io3 See Alabama Rural LECs Comments at 15-20; Alabama Rural LECs Reply Comments at 10; NTCA Comments 
at 4-5. 

'04 See Recommended Decision, 12 FCC Rcd at 180, para. 172. Creamskimming refers to the practice of targeting 
only the customers that are the least expensive to serve, thereby undercutting the ILEC's ability to provide service 
throughout the area. See, e.g., Universal Service Order, 12 FCC Rcd at 888 1-2, para. 1 89. 

lo' See Recommended Decision, 12 FCC Rcd at 180, para. 172 (stating that potential creamskimming is minimized 
when competitors, as a condition of eligibility for universal service support, must provide services throughout a rural 
telephone company's study area). 
106 See NTCA Comments at 4. 

Io7 Using the household count fiom the 2000 Census, the Alabama Rural LECs filed an exparte providing data on 
households per square mile in the wire centers of the rural telephone companies. See Letter from Mark D. 
Wilkerson, Counsel for the Alabama Rural LECs, to Marlene Dortch, FCC, dated Sept. 6,2002 (Rural LECs Sept. 6 
exparte). 

'Ox See Multi-Association Group (MAG) Plan for Regulation ofInterstate Services of Non-Price Cap Incumbent 
Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and 
Further Notice of Proposed Rulemaking, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 
Fifteenth Report and Order, Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of- 
Return Regulation, CC Docket No. 98-77, Report and Order, Prescribing the Authorized Rate ofReturn From 
Interstate Services ofLocal Exchange Carriers, CC Docket No. 98-166, Report and Order, 16 FCC Rcd 19613, 
19628, para. 28 (2001) (MAG Order), recon. pending (discussing Rural Task Force White Paper 2 at 
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submitted in this proceeding, we find that Cellular South will not be serving only areas that are low-cost 
to the exclusion of high-cost areas.'Og In fact, our analysis reveals that Cellular South is serving many of 
the higher-cost, lower-density wire centers in the study areas of Butler, Frontier-& and Frontier- 
south."' The average population density for areas served by rural carriers is 13 persons per square mile, 
compared with an average of 105 persons per square mile for areas served by non-rural carriers."' Four 
of the five wire centers that Cellular South proposes to serve in Butler's study area have fewer than 13 
households per square mile and two of those five have fewer than 10 households per square mile. Six of 
the nine wire centers that Cellular South proposes to serve in Frontier-AL's study area have fewer than 10 
households per square mile. The four wire centers that Cellular South proposes to service in Frontier- 
South's study area all have fewer than 10 households per square mile. 

3 1. Moreover, another factor that supports our finding that designation of Cellular South as an 
ETC does not raise rural creamskimming concerns is that Butler, Frontier-AL, and Frontier-South have 
filed disaggregation and targeting plans with the Alabama Commission and the Universal Service 
Administrative Company (usAc)."~ In the RTF Order, the Commission determined that support should 
be disaggregated and targeted below the study area level to eliminate uneconomic incentives for 
competitive entry caused by the averaging of support across all lines served by a carrier within its study 
area.lI3 Under disaggregation and targeting, per-line support is more closely associated with the cost of 
providing ~ervice."~ The three rural telephone companies have disaggregated and targeted available 
support in their study areas to zones at the wire center level, creating "low-cost" zones and "high-cost" 
zones. Based on our review of their plans, the per-line support available to competitive ETCs in the wire 
centers located in 'low-cost" zones is less than the amount a competitive ETC could receive if it served in 
one of the wire centers located in the "high-cost" zones. Therefore, the Alabama Commission's concern 
that disaggregation and targeting support may not limit creamskimming is not supported by the 
disaggregation data in this case."' If Cellular South were to attempt to receive a windfall by serving only 
the lower cost areas in a disaggregated and targeted service area, it would not succeed because it is 
limited to receiving the per-line support established by the rural telephone company in a "low-cost" zone. 
The fact that disaggregation and targeting is in effect for these three rural telephone companies supports 
our finding that creamskimming is not a concern. 

32. Finally, we note that several parties express concern about the nature of high-cost support 
with regard to competitive ETCs. Specifically, several commenters express concern about subsidizing 

<http://www.wutc.wa.gov/rtf>) (stating that "[r]ural camers generally serve more sparsely populated areas and 
fewer large, high-volume subscribers than non-rural carriers" and that "[tlhe isolation of rural carrier service areas 
creates numerous operational challenges, including high loop costs, high transportation costs for personnel, 
equipment, and supplies, and the need to invest more resources to protect network reliability"). 
lo9 See Rural LECs Sept. 6 exparte. 

I l 0  Id. 

"I See MAG Order, 16 FCC Rcd at 19628, para. 28, n.79. 

' I2  See USAC: High Cost Disaggregation - Checklist (printed Aug. 13, 2002) at 
<http://www.universalservice.ors/hc/disaggregatiochecklist.asp. (USAC Disaggregation Checklist). The USAC 
Disaggregation Checklist lists the rural telephone companies that have filed disaggregation plans and indicates 
which disaggregation paths were chosen by the LECs that filed. T11e USAC Disaggregation Checklist for Alabama 
only listed companies that filed disaggregation plans or certified that they did not wish to disaggregate. Incumbent 
LECs that fail to select a disaggregation path by the deadline set by the Commission are not permitted to 
disaggregate and target federal high-cost support unless ordered to do so by the state commission. See 47 C.F.R. 5 
54.3 15(a). 

See RTF Order, 16 FCC Rcd at 11302, para. 145. 

I l 4  Id. 

Alabama Commission Reply Comments at 5. 
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multiple lines of different technologies used by the same s~bscriber."~ The Alabama Rural LECs claim 
that as the number of companies eligible to receive fimding increases, the resulting demand on universal 
service funding could raise the cost of the support mechanisms to an unsustainable level.'17 In addition, 
NTCA states that, although the Commission's rules require that a competitive ETC will receive support to 
the extent it "captures" the subscriber lines of an incumbent local exchange carrier (LEC), it is unclear 
whether the word "capture" means only instances where the subscriber abandoned the incumbent LEC's 
service for the competitor's service, or whether it includes instances where the subscriber adds service 
from the competitor in addition to the incumbent's ser~ice."~ We recognize that these parties raise 
important issues regarding universal service high-cost support. We find, however, that these concerns are 
beyond the scope of this Order, which designates a particular carrier as an ETC. We note that the 
Commission has recently requested the Joint Board to provide recommendations on the Commission's 
rules relating to high-cost universal service support in study areas in which a competitive ETC is 
providing service, as well as the Commission's ruIes regarding support for second lines."'1g 

D. Designated Service Area 

33. We designate Cellular South as an ETC throughout its CMRS licensed service area in the 302 
and 292 BTAs. Cellular South is designated an ETC in the areas served by the non-rural carriers 
BellSouth Telecomrn Inc., Contel of the South dba GTE System of the South, and GTE South, Inc., as 
listed in Appendix A.'" ~ e l l u k  South is also designated as an ETC in the areas served by rural 
telephone companies whose study areas Cellular South is able to serve completely, as listed in Appendix 
B.'~' We also designate Cellular South as an ETC for portions of three rural telephone company study 
areas that it is not licensed to serve completely, as listed in Appendix C, subject to the Alabama 
Commission's agreement on redefining the rural telephone companies' service areas by wire center 
boundaries.122 

. . 34. In the RCC Holdings Order, we proposed to redefine by wire center boundary the service 
areas of several rural telephone companies, including Butler, Frontier-South, and ~ r o n t i e r - ~ ~ . ' ~ ~  In this 
case, due to the boundaries of Cellular South's CMRS licensed service area in Alabama, however, there 
will be one rural wire center that Cellular South will not be able to serve completely -the Butler wire 

116 See Alabama Commission Reply Comments at 2-3; Alabama Rural LECs Reply Comments at 5-9; NTCA 
Comments at 8. 

"7 See Alabama Rural LECs Comments at 16-1 8; Alabama Rural LECs Reply Comments at 5-9; Rural LECs Sept. 
5 ex parte. 
1 I8 NTCA Comments at 8. See also 47 C.F.R. 9 54.307. 

I l9  Federal-State Joint Board on Universal Service, CC Docket 96-45, FCC 02-307, Order (rel. Nov. 8, 2002). 

I2O See Cellular South Petition at 10, Exhibit D. The wire centers in Appendix A only partially served by Cellular 
South are depicted with the word "partial." We designate Cellular South as an ETC in these partially served wire 
centers pursuant to sections 214(e)(5) and (e)(6) of the Act. When designating a service area served by a non-rural 
carrier, the Commission may designate a service area that is smaller than the contours of the incumbent carrier's 
study area. See Universal Service Order at 8879-80, para. 185 (stating that if a service area were "simply structured 
to fit the contours of an incumbent's facilities, a new entrant, especially a CMRS-based provider, might find it 
difficult to conform its signal or service area to the precise contours of the incumbent's area, giving the incumbent 
an advantage."). 

See Cellular South Petition at 10, Exhibit E. 

See Section III.E, in$-a. We note that the Commission has stated that the level of disaggregation should be 
considered when determining whether to cerhfy an ETC for a service area other than a rural carrier's entire study 

. . area. See RTF Order, 16 FCC Rcd at 11308-9, para. 164. See also para. 32, supra. 

I" See RCC Holdings Order at para. 37. 
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center in Butler's study area.'24 We conclude that it is in the public interest to designate Cellular South as 
an ETC for the portion of the Butler wire center it is able to serve. Our analysis of the public interest in 
granting ETC status is not undercut by the partial nature of coverage in this limited instance. Our analysis 
of the consumer benefits, the potential harm to consumers, and the effect of this ETC designation on rural 
telephone companies does not change based on Cellular South's ability to serve only a portion of this wire 
center. The affected consumers in this wire center will benefit from the provision of competitive service. 
Further, parties have offered no evidence of harm regarding Cellular South's ability to partially serve one 
of the rural wire centers. 

35. We also find that any concern that Cellular South will be creamskimming in the study area of 
Butler because it can only partially serve the Butler wire center is substantially minimized by the facts in 
this case. As discussed above, Cellular South seeks ETC designation throughout its licensed service area. 
Based on our analysis of population density as discussed in Section III.C, it does not appear that Cellular 
South will be serving only low cost areas to the exclusion of high-cost areas. Because Cellular South is 
serving all of the high-cost areas in Butler's study area, we find that any creamskimming concerns are 
substantially minimized. In addition, Butler has disaggregated its study area and therefore, as discussed 
above in Section III.C, we find that Cellular South's potential to creamskim in this area is substantially 
minimized. Thus, we conclude that it is in the public interest to designate Cellular South as an ETC in the 
study areas of Butler. 

E. Redefining Rural Telephone Company Service Areas For Purposes of ETC 
Designation 

36. Cellular South requests that the Commission redefine the service areas of Butler, Frontier- 
AL, and Frontier South because it is unable to serve the entire study areas of these telephone companies 
due to the limitations of its wireless service area license.'25 We need not address this request because we 
recently agreed to redefine the service areas of Butler, Frontier-AL, and Frontier-South in the RCC 
Holdings Order, such that each wire center is a separate service area.'26 Our redefinition proposal, 
however, is subject to review and final agreement by the Alabama Commission in accordance with 
applicable Alabama Commission requirements.'27 Accordingly, the redefinition of the rural telephone 
company service areas that Cellular South cannot serve completely will be effective on the date that the 
Alabama Commission agrees with our redefinition, as proposed in the RCC Holdi~zgs Order. Cellular 
South's ETC designation in these areas will be simultaneously effective on that date. In all other areas, as 
described herein, Cellular South's ETC designation is effective immediately. If after its review the 
Alabama Commission determines that it does not agree with the redefinition proposed in the RCC 
Holdings Order, we will reexamine our decision with regard to redefining the affected rural service areas. 

IV. ANTI-DRUG ABUSE ACT CERTIFICATION 

37. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is eligible for any 
new, modified, or renewed instrument'of authorization from the Commission, including authorizations 
issued pursuant to section 214 of the Act, unless the applicant certifies that neither it, nor any party to its 
application, is subject to a denial of federal benefits, including Commission benefits.'28 This certification 

lZ4 We note that Cellular South will serve the majority of the Butler wire center. See Letter from B. Lynn F. 
Ratnavale, Counsel for Cellular South License, Inc., to Shannon Lipp, FCC, dated Nov. 14, 2002 (Cellular South 
Nov. 14 exparte) (attached map). 

See Cellular South Petition at 1 1-13, Exhibit F. 

See RCC Holclings Order at para. 37 

See para. 2, supra. 

lZ8 47U.S.C. 5 1.2002(a); 21 U.S.C. 5 862. 
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must also include the names of individuals specified by section 1.2002@) of the Commission's rules.'29 
Cellular South has provided a certification consistent with the requirements of the Anti-Drug Abuse Act 
of 1988.'30 We find that Cellular South has satisfied the requirements of the Anti-Drug Abuse Act of 
1988, as codified in sections 1.2001-1.2003 of the Commission's rules. 

V. ORDERING CLAUSES 

38. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 214(e)(6) 
of the Communications Act, 47 U.S.C. 5  214(e)(6), and the authority delegated in sections 0.91 and 0.291 
of the Commission's rules, 47 C.F.R. 5  5  O.!Jl,O.291, Cellular South License, Inc. IS DESIGNATED AN 
ELIGIBLE TELECOMMUNICATIONS CARRIER throughout its licensed service area in the state of 
Alabama to the extent described herein. 

39. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 214(e)(5) of 
the Communications Act, 47 U.S.C. 5  214(e)(5), and sections 0.91,0.291 and 54.207(d) and (e) of the 
Commission's rules, 47 C.F.R. $5 0.9lY0.291,54.207(d) and (e), the request of Cellular South License, 
Inc. to redefine the service areas of Butler Telephone Company, Frontier Communications of the South, 
Inc., and Frontier Communications of Alabama, Inc. IS GRANTED PENDING the agreement of the 
Alabama Public Service Commission with our redefinition of the service areas for those rural telephone 
companies, see Federal State Joint Board on Universal Service, RCC Holdings, Inc. Petition for 
Designation as an Eligible Telecommunications Carrier Throughout its Licensed Service Area In the 
State ofAlabama, CC Docket No. 96-45, Memorandum Opinion and Order, DA 02-3181 at para. 37 (rel. 
Nov. 27,2002). Upon the effective date of the agreement of the Alabama Public Service Commission 
with our redefinition of the service areas for those rural telephone companies, our designation of Cellular 
South License, Inc. as an ETC for such areas as set forth herein shall also take effect. 

40. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order SHALL 
BE transmitted by the Wireline Competition Bureau to the Alabama Public Service Commission and the 
Universal Service Administrative Company. 

FEDERAL COMMUNICATIONS COMMISSION 

Carol E. Mattey 

Deputy Chief, Wireline Competition Bureau 

- - 

129 Section 1.2002(b) provides that a certification pursuant to that section shall include: "(1) If the applicant is an 
individual, that individual; (2) If the applicant is a corporation or unincorporated association, all officers, directors, 
or persons holding 5% or more of the outstanding stock or shares (votingland or non-voting) of the petitioner; and 
(3) Lfthe applicant is a partnership, all non-limited partners and any limited partners holding a 5% or more interest 
in the partnership." 47 C.F.R. 5 1.2002@). 

130 See Cellular South Petition at 17, Exhibit H (Anti-Drug Abuse Act Cerbfication). 
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APPENDIX A 

ALABAMA NON-RURAL WIRE CENTERS FOR INCLUSION IN' 
CELLULAR SOUTH'S ETC SERVICE AREA 

BellSouth Telecomm Inc. - AL 

Livingston (LVTNALMA) 
Demopolis (partial) 

- (DMPLALMA) 
York (YORKALMA) 
Thomasville (partial) 
(THVLALMA) 
Jackson (JCSNALNM) 
McIntosh (MCINALMA) 
Mt. Vernon (MTVRALMA) 
Citronelle (CTRNALNM) 
Mobile(M0BLALSA) 
Mobile(M0BLALSE) 
Mobile(M0BLALPR) 
Mobile(M0BLALSH) 
Mobile(M0BLALAP) 
Mobile(M0BLALSK) 
Mobile(M0BLALOS) 
Mobile(M0BLALAZ) 
Mobile(M0BLALTH) 
Mobile(M0BLALBF) 
Mobile(M0BLALSF) 
Belle Fontaine (BLFNALMA) 
Bay Minette (BYMNALMA) 
Fairhope (FRHPALMA) 
Evergreen (EVRGALMA) 
Brewton (BRTOALMA) 
Flomaton (FMTNALNM) 

Contel of the South dba GTE GTE South, Inc. 
System of the South 
Grand Bay (GDBAALXA) Andalusia (partial) 
Irvington (IRSEALXA) (ANDSALXA) 
Bayou L. (BLBTALXA) 
Fowl River (FWRVALXA) 
Dauphin Island (DPISALXA) 
Coffeeville (CFVLALXA) 
Panola (PANLALXA) 

BellSouth Telecomm 1nc.-IMS 
Quitrnan (QTMNMSMA) 
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APPENDIX B 

ALABAMA RURAL TELEPHONE COMPANY STUDY AREAS FOR INCLUSION I N  
QJIEELmAR SOUTH9§ ETC SERVICE AREA 

Castlebeny Telephone Co. 

Gulf Telephone Co. 

Millry Telephone Co. 
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APPENDIX C 

ALABAMA RURAL TELEPHONE COMPANY WIRlE CENTERS AND PORTIONS THEREOF 
FOR INCLUSION IN CELLULAR SOUTH'S ETC SERVICE AREA 

Butler Telephone Company, Inc. 

Pennington 
Lisman 
Butler (Partial) 
Needham 
Grove Hill 

Frontier Communications of Alabama, Inc. 

Beatrice 
Peterman 
Finchburg 
Gosport 
Monroeville 
Frisco City 
Excel 
Repton 
Uriah 

Frontier Communications of the South, Inc. 

Vredenburg 
McCullough 
Huxford 
Atrnore 
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 

Federal-State Joint Board on 
Universal Service ) CC Docket No. 96-45 

Western Wireless Corporation 
Petition for Designation as an 
Eligible Telecommunications Carrier 
In the State of Wyoming 1 

MEMORANDUM OPINION AND ORDER 

Adopted: December 22,2000 Released: December 26,2000 

By the Common Carrier Bureau: 

I. INTRODUCTION 

1. In this Order, we grant the petition of Western Wireless Corporation (Western 
Wireless) to be designated as an eligible telecommunications carrier (ETC) in designated service 
areas within Wyoming pursuant to section 214(e)(6) of the Communications Act of 1934, as 
amended (the Act).' In so doing, we conclude that Western Wireless has satisfied the statutory 
eligibility requirements of section 214(e)(1).' Specifically, we conclude that Western Wireless 
has demonstrated that it will offer and advertise the services supported by the federal universal 
service support mechanism throughout the designated service areas.3 In addition, we find that the 
designation of Western Wireless as an ETC in those areas served by rural telephone companies 
serves the public interest by promoting competition and the provision of new technologies to 
consumers in high-cost and mi-a1 areas of Wyoming. We conclude that consumers in Wyoming 
will benefit as a result of Western Wireless' designation as an ETC. 

11. BACKGROUND 

A. The Act 

2. Section 254(e) of the Act provides that "only an eligible telecommunications 

' Westem Wireless Petition for Designation as an Eligible Telecommunications Carrier in the State of Wyoming, 
filed October 25, 1999 (Western Wireless Petition). See 47 U.S.C. 5 214(e)(6). 

47 U.S.C. 5 214(e)(l). 

3 47 U.S.C. 5 214(e)(l). 
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carrier designated under section 214(e) shall be eligible to receive specific Federal universal 
service support."4 Section 214(e)(l) requires that a common carrier designated as an ETC must 
offer and advertise the services supported by the federal universal service mechanisms 
throughout the designated service area.' 

3. Pursuant to section 214(e)(2), state commissions have the primary responsibility 
for designating carriers as ETCS.~ Section 214(e)(6), however, directs the Commission, upon 
request, to designate as an ETC "a common canier providing telephone exchange service and 
exchange access that is not subject to the jurisdiction of a State ~ornmission."~ Under section 
214(e)(6), upon request and consistent with the public interest, convenience, and necessity, the 
Commission may, with respect to an area served by a rural telephone company, and shall, in all 
other cases, designate more than one common carrier as an ETC for a designated service area, so 
long as the requesting carrier meets the.requirements of section 214(e)(l).' Before designating 
an additional ETC for an area served by a rural telephone company, the Commission must find 
that the designation is in the public interest? On December 29, 1997, the Commission released a 
Public Notice establishing the procedures that carriers must use when seeking Commission 

- 

47 U.S.C. 5 254(e). 

5 Section 2 l4(e)(l) provides that: 

A common carrier designated as an eligible telecommunications carrier under [subsections 
214(e)(2), (3), or (6)] shall be eligible to receive universal service support in accordance with 
section 254 and shall, throughout the service area for which the designation is received - 

(A) offer the services that are supported by Federal universal service support mechanisms 
under section 254(c), either using its own facilities or a combination of its own facilities 
and resale of another canier's services (including the services offered by another eligible 
telecommunications carrier); and 

@) advertise the availability of such services and the charges therefor using media of 
general distribution. 

47 U.S.C. 5 214(e)(l). 

6 47 U.S.C. 5 214(e)(2). 

7 47 U.S.C. 9 2 14(e)(6). See Fort Mojave Telecommunications, I~zc., Gila River Telecomrnunicatio~zs, Inc., Sa72 
Carlos Telecommunications, Inc., and Tohono O'Odham Utility Authority as Eligible Telecommunications 
Cam-ers Pursuant to Section 214(e)(6) of the Communications Act, Memorandum Opinion and Order, CC Docket 
No. 96-45,13 FCC Rcd 4547 (Corn. Car. Bur. 1998); Petition of Saddleback Communications for Designation as 
an Eligible Telecommunications Carrier Pursuant to Section 214(e)(6) of the Communications Act, CC Docket 
No. 96-45,13 FCC Rcd 22433 (Com. Car. Bur. 1998). 

8 47 U.S.C. 5 214(e)(6). 

9 See 47 U.S.C. 5 214(e)(6). 
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designation as an ETC pursuant to section 214(e)(6).1° 

B. The Western Wireless Petition and TwelftFa Report and Order 

4. On September 1, 1998, Western Wireless petitioned the Wyoming Public Service 
Commission (Wyoming Commission) for designation as an ETC pursuant to section 214(e)(2) 
for service to be provided in Wyoming. On August 13, 1999, the Wyoming Commission 
dismissed Western Wireless' request for designation on the grounds that the Wyoming 
Telecommunications Act denies the Wyoming Commission the authority to regulate 
"telecommunications services using . . . cellular technology," except for quality of service." The 
Wyoming Commission interpreted this prohibition as preventing it from designating Western 
Wireless as an ETC because Western Wireless provides service using cellular technology.12 

5.  On September 29, 1999, Western Wireless filed with this Commission a petition 
pursuant to section 214(e)(6) seeking designation of eligibility to receive federal universal 
service support for service to be provided in parts of wyorning.13 In its petition, Western 
Wireless contends that the Commission should assume jurisdiction and designate Western 
Wireless as an ETC pursuant to section 2 14(e)(6) given the Wyoming Commission's 
determination that it lacked jurisdiction under applicable state law to designate wireless carriers 

' O  Procedures for FCC Designation ofEligibEe Telecommunications Cam-ers Pursuant to Section 2I4(e)(6) of the 
Com~nunications Act, Public Notice, FCC 97-419 (rel. Dec. 29, 1997) (Section 214(e)(6) Public Notice). In this 
Public Notice, the Commission delegated authority to the Chief of the Common Carrier Bureau to designate 
carriers as ETCs pursuant to section 214(e)(6). The Commission instructed carriers seeking designation to, among 
other things, set forth the following information in a petition: (1) a certification and brief statement of supporting 
facts demonstrating that the petitioner is "not subject to the jurisdiction of a state commission;" (2) a certification 
that the petitioner offers all services designated for support by the Commission pursuant to section 254(c); (3) a 
certification that the petitioner offers the supported services "either using its own facilities or a combination of its 
own facilities and resale of another carrier's services;" (4) a description of how the petitioner "advertise[s] the 
availability of [supported] services and the charges therefor using media of general distribution." In addition, if the 
petitioner meets the definition of a "rural telephone company" pursuant to section 3(37) of the Act, the petitioner 
must identify its study area. If the petitioner is not a rural telephone company, the petitioner must include a 
detailed description of the geographic service area for which it requests a designation for eligibility from the 
Commission. 

I I The Amended Application of WWC Holding Co., Inc., (Westem Wireless) For Authority To Be Designated As 
An Eligible Teleconzmztnicatio~zs Can-iel; Order Granting Motion to Dismiss Amended Application, Docket No. 
70042-TA-98-1 (Record No. 4432) (Aug. 13, 1999) (Wyoming Order), citing Wyoming Telecornmunications Act 
of 1995. 

l2 Wyoming Order at 2-4. 

13 See Western Wireless Petition. The petition contains a list of the specific rural telephone company study areas 
and non-rural incumbent local exchange carrier (LEC) exchanges for which Western Wireless is seeking 
designation. Western Wireless Petition, App. D. See also Letter from David L. Sieradzki, Counsel for Western 
Wireless Corp., to Magalie Roman Salas, FCC, dated Dec. 20,2000 - Proposed Designated ETC Service Areas 
(Western Wireless Dec. 20 exparte). 
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6. In the Twelfth Report and Order, the Commission concluded that only in those 
instances where a carrier provides the Commission with an "affirmative statement"15 fiom the 
s t ~ t e  commission or a court of competent jurisdiction that the state lacks jurisdiction to perform 
the designation will the Commission consider section 214(e)(6) designation requests fiom 
carriers serving non-tribal lands.16 Consistent with this fi-amework, the Commission concluded 
that it has authority under section 214(e)(6) to consider the merits of Western Wireless' petition 
for designation as an ETC in Wyoming. 17 - 

7. We find that Western Wireless has met all the requirements set forth in sections 
214(e)(l) and (e)(6) to be designated as an ETC by this Commission for the designated service 
areas in the state of Wyoming. As discussed above, the Commission previously concluded in the 
TweZj2h Report and Order that Western Wireless is a common carrier not subject to the 
jurisdiction of the Wyoming Commission. We conclude that Western Wireless has demonstrated 
that it will offer and advertise the services supported by the federal universal service support 
mechanism throughout the designated service areas upon designation as an ETC. In addition, we 
find that the designation of Western Wireless as an ETC in those areas served by rural telephone 
companies serves the public interest by promoting competition and the provision of new 
technologies to consumers in high-cost and rural areas of Wyoming. We therefore designate 
Western Wireless as an ETC for the requested service areas within Wyoming. 

8. Offering the Service Designated for Support. We conclude that Western Wireless 
has demonstrated that it will offer the services supported by the federal universal service 
mechanism upon designation as an ETC. We therefore conclude that Western Wireless complies 
with the requirement of section 214(e)(l)(A) to "offer the services that are supported by Federal 
universal service support mechanisms under section 254(c)."'* 

9. As noted in its petition, Western Wireless is a commercial mobile radio service 

l4  See general@ Western Wireless Petition. 

I S  The Commission defined an "affirmative statement" as "any duly authorized letter, comment, or state 
commission order indicating that [the state commission] lacks jurisdiction to perform the designation over a 
particular camer." See Federal-State Joint Board on Universal Service; Promoting Deployment and 
Subscribership in Unserved and Undersewed Areas, Including Tribal and Insular Areas, Twelfth Report and 
Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, CC Docket No. 96-45, 
FCC 00-208 (rel. June 30,2000) at para. 113 (Twelfrh Report and Order). 

16 Twelfth Report and Order at para. 1 13. 

17 Twelfth Report and Order at para. 137. 

l8 47 U.S.C. 5 214(e)(l)(A). 
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(CMRS) provider with operations in 17 states, including the eastern portion of  omin in^.'^ 
Western Wireless states that it currently offers each of the supported services enumerated in 
section 54.101(a) of the Commission's rules throughout its existing cellular service area.20 Once 
designated as an ETC, Western Wireless "intends (and commits) to make available a 'universal 
service' offering that includes all of the supported services, for consumers in the designated 
services areas in  omin in^."^^ Western Wireless indicates that it will make available its 
universal service offering over its existing cellular network infiastmcture and spectrum. Western 
Wireless also commits to provide service to any requesting customer within the designated 
service areas, and if necessary, will deploy any additional facilities to do so.22 

10. No party disputes that Western Wireless has the capability to offer single-party 
service, voice-grade access to the public network, the functional equivalent to DTMF signaling, 
access to operator services, access to interexchange services, access to directory assistance, and 
toll limitation for qualifying low-income consu~ners.~~ Nor does any party dispute that Western 
Wireless complies with state law and Commission directives on providing access to emergency 
services.24 In addition, although the Commission has not set a minimum local usage 
requirement, Western Wireless currently offers varying amounts of local usage in its monthly 
service plans.25 In fact, Western Wireless intends to offer its universal service customers a rate 
plan that includes unlimited local usage.2" sum, we conclude that Western Wireless has 
demonstrated that it will offer each of the supported services upon designation as an ETC in the 
requested service areas in  omin in^.'^ Several state commissions have examined Western 

Western Wireless Petition at 2. See also Letter from David L. Sieradzki, Counsel for Western Wireless, to 
Magalie Roman Salas, FCC, dated October 24,2000 (Western Wireless Oct. 24 exparte). 

20 Western Wireless Petition at 3,7-10. See also Western Wireless Petition, App. C -Affidavit of Gene DeJordy. 

21 Western Wireless Petition at 7 

22 Western Wireless Petition at 3. 

23 Pursuant to section 254(c), the Commission has defined those services that are to be supported by the federal 
universal service mechanism to include: (1) single-party service; (2) voice grade access to the public switched 
network; (3) local usage; (4) Dual Tone Multifiequency (DTMF) signaling or its functional equivalent; (5) access 
to emergency services, including 91 1 and enhanced 91 1; (6) access to operator service; (7) access to interexchange 
services; (8) access to directory assistance; and, (9) toll limitation for qualifjmg low-income customers. 47 C.F.R. 
5 54.101(a). 

24 See 47 C.F.R. 5 54.101(a)(5) ("Access to emergency services includes access to 91 1 and enhanced 91 1 to the 
extent the local government in an eligible carrier's service area has implemented 91 1 or enhanced 91 1 systems"). 
Western Wireless currently offers access to emergency services throughout its cellular service area by dialing 91 1. 
Western Wireless indicates that no public emergency service provider in Wyoming has made arrangements for the 
delivery of E9l l  to Western Wireless. Western Wireless indicates that it is capable and ready to provide E911 
upon request. Western Wireless Petition at 9. 

Western Wireless Petition at 8. 

Western Wireless Petition at 8. 

AT&T Comments at 3; CTIA Comments at 3; PCIA Comments at 3-4. 

5 
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Wireless' proposed service offering and reached the same conclusion in designating Western 
Wireless as an E T C . ~ ~  

11. We reject the suggestion that Western Wireless' proposed service offering lacks 
the requisite specificity to satisfy the eligibility requirements of section 214(e).= Western 
Wireless has provided supplemental information relating to the services offered, the charges for 
those services, and availability of customer assistance services.30 We also reject the contention 
that Western Wireless has not sufficiently specified whether it intends to use its fixed or mobile 
service to fulfill its ETC  obligation^.^' In so doing, we reject the'irnplication that service offered 
by CMRS providers is ineligible for universal service s~pport.~' In the Universal Service Order, 
the Commission concluded that universal service support mechanisms and rules should be 
competitively neutral.33 The Commission concluded that the principle of competitive neutrality 
includes technological neutrality.34 Thus, a common carrier using any technology, including 
CMRS, may qualify for designation so long as it complies with the section 214(e) eligibility 
criteria. Western Wireless indicates that it has the ability to offer the supported services using its 
existing facilities. 

12. We reject the contention of a few commenters that it is necessary to adopt 
eligibility criteria beyond those set forth in section 214(e) to prevent competitive carriers from 
attracting only the most profitable customers, providing substandard service, or subsidizing 

28 See, e.g., Minnesota Public Utilities Commission, Minnesota Cellular Corporation's Petition for Designation 
as an Eligible Telecommunications Carrier, Order Granting Preliminary Approval and Requiring Further Filings, 

I Docket No. P-5695IM-98-1285 (Oct. 27, 1999); Public Utilities Commission of Nevada, Application of WWC 
License LLC d/b/a CELLULAR ONE to be designated as an Eligible Telecommunications Carrier in the State of 
Nevadapursuant to NAC 704.680461 and Section 254 of the Telecommunications Act of 1996, Compliance Order, 
Docket No. 00-6003 (Aug. 17,2000); Public Service Commission of Utah, Petition of WWC Holding Co., Inc., for 
Designation as an Eligible Telecommunications Carrier, Report and Order, Docket No. 98-221 6-01 (July 21, 
2000). 

29 Wyoming Telecommunications Association Comments at 7; US West Comments at 2; Coalition of Rural 
Telephone Companies Reply comments at 1 1. 

30 Western Wireless indicates that the charge for its basic universal service offering, excluding taxes and 
regulatory assessments, will be $14.99 per month. In addition, Western Wireless indicates its intention to make 
reasonable arrangements to resolve service disruptions. Customer service personnel will also be available 24 hours 
per day, 7 days per week. See Western Wireless Oct. 24 exparte - Attachment 1 (Information Sheet). 

31 Coalition of Rural Telephone Companies Comments at 11; Wyoming Telecommunications Association 
Comments at 1 1, 14. 

32 Coalition of Rural Telephone Companies Comments at 5-7; Wyoming Telecommunications Association 
Comments at 11-14. 

33 Universal Service Order, 12 FCC Rcd 8776,8801, para. 46. 

34 Universal Service Order, 12 FCC Rcd at 8802, para. 49 ("We anticipate that a policy of technological neutrality 
will foster the development of competition and benefit certain providers, including wireless, cable, and small 
businesses, that may have been excluded fi-om participation in universal service mechanisms . . ."). 
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14. Offer the Supported Services Using a Carrier's Own Facilities. We conclude that 
Western Wireless has satisfied the req~lirement of section 214(e)(l)(A) that it offer the supported 
services using either its own facilities or a combination of its own facilities and resale of another 
carrier's  service^.^' Western Wireless states that it intends to provide the supported services 
using its "existing cellular network infrastructures, consisting of switching, trunking, cell sites, 
and network equipment, together with any expansions and enhancements to the network."40 We 
find this certification sufficient to satisfjr the requirements of section 214(e)(l)(A). 

15. Advertising the Supported Services. We conclude that Western Wireless has 
demonstrated that it. satisfies the requirement of section 2 14(e)(l)(B) to advertise the availability 
of the supported services and the charges therefor using media of general distribution. Western 
Wireless certifies that it intends to advertise the availability of its universal service offering, and 
the charges therefor, using media of general distribution." Specifically, Western Wireless 

35 US West Comments at 12-14; Wyom3-g Telecommunications Association Comments at 7. 

36 The Act requires common carriers to furnish "communications services upon reasonable request," 47 U.S.C. 5 
201(a), and states that "[ilt shall be unlawfid for any common carrier to make any unjust or unreasonable 
discrimination in charges, practices, classifications, regulations, facilities, or services. . . ." 47 U.S.C. 5 202(a). 

37 See Universal Service Order, 12 FCC Rcd at 8855-56, paras. 142-43. 

38 47 U.S.C. 5 254(e). 

39 47 U.S.C. § 214(e)(l)(A). 

40 Western Wireless Petition at 10-1 1. 

41 Western Wireless Petition at 11. 
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indicates that it will expand upon its existing advertising media, including television, radio, 
newspaper, and billboard advertising, as necessary, to ensure that consumers within its 
designated service area are fully informed of its universal service offering.42 Moreover, given 
that ETCs receive universal service support only to the extent that they serve customers, we 
believe that strong economic incentives exist, in addition to the statutory obligation, to advertise 
the universal service offering in Wyoming. 

16. Public Interest Analvsis. We conclude that it is in the public interest to designate 
Western Wireless as an ETC in Wyoming in those designated service areas that are served by 
rural telephone companies.43 Western Wireless has made a threshold demonstration that its 
service offering llfills several of the underlying federal policies favoring competition. We find 
that there is no empirical evidence on the record to support the contention that the designation of 
Western Wireless as an ETC in those designated service areas served by rural telephone 
companies in Wyoming will harm con~umers.~ In fact, we conclude that those consumers will 
benefit fi-om the provision of competitive service and new technologies in high-cost and rural 
areas. 

17. We note that an important goal of the Act is to open local telecommunications 
markets to competiti~n.~~ Designation of competitive ETCs promotes competition and benefits 
consumers in rural and high-cost areas by increasing customer choice, innovative services, and 
new technologies. We agree with Western Wireless that competition will result not only in the 
deployment of new facilities and technologies, but will also provide an incentive to the 
incumbent rural telephone companies to improve their existing network to remain competitive, 
resulting in improved service to Wyoming consumers." In addition, we find that the provision 
of competitive service will facilitate universal service to the benefit of consumers in Wyoming by 
creating incentives to ensure that quality services are available at "just, reasonable, and 
affordable rates."47 

18. Although we recognize the substantial benefits of competition to consumers, we 
conclude that additional factors may be taken into consideration in the public interest 
examination required by section 214(e)(6) prior to the designation of an additional ETC in an 

42 Western Wireless Petition at 11. 

43 See 47 U.S.C. 5 214(e)(6). 

44 See Coalition of Rural Telephone Companies Comments at 9-1 1; Wyoming Telecommunications Association 
Comments at 7-8. 

4s According to the Joint Explanatory Statement, the purpose of the 1996 Act is "to provide for a pro-competitive, 
de-regulatory national policy framework designated to accelerate rapidly the private sector deployment of 
advanced telecommunications and information technologies and services to all Americans by opening all 
telecommunications markets to competition. . . ." Joint Explanatory Statement of the Committee of Conference, 
H.R. Conf. Rep. No. 458, 1 0 4 ~  Cong., 2d Sess. at 113 (Joint Explanatory Statement). 

46 Western Wireless Petition at 11-1 3. 

47 47 U.S.C. 5 254(b)(1). 
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area served by a rural telephone company, such as whether consumers will be harmed. In so 
doing, we recognize that Congress expressed a specific intent to preserve and advance universal 
service in rural areas as competition emerges.48 In particular, we believe that Congress was 
concerned that consumers in areas served by nlral telephone companies continue to be adequately 
served should the incumbent telephone company exercise its option to relinquish its ETC 
designation under section 2 1 4(e)(4).49 

19. Western Wireless demonstrates a financial commitment and ability to provide 
service to nu-a1 consumers that minimizes the risk that it may be unable to satisfy its statutory 
ETC obligations after de~ignation.~' We note that Western Wireless currently provides service in 
17 western  state^.^' Western Wireless also indicates that it can provide the supported services 
using its own facil i t ie~.~~ By choosing to use its own facilities to provide service in Wyoming, 
Western Wireless can continue to offer service to any requesting customer even if the incumbent 
carrier subsequently withdraws from providing service.53 

20. Nor are we convinced that the incumbent rural telephone carriers will relinquish 
their ETC designation or withdraw service altogether in the event that Western Wireless is 
designated as an ETC in Wyoming.54 None of the incumbent nu-a1 telephone companies at issue 
in this proceeding has indicated any intention to do so.55 In the absence of any empirical 
information to support this assertion, we decline to conclude that this constitutes a serious risk to 
consumers. In addition, Western Wireless, as an ETC, has a statutory duty to offer service to 

48 47 U.S.C. 5 214(e)(6) (stating that before designating an additional ETC for an area served by a rural telephone 
company, the Commission shall find that the designation is in the public interest). See also 47 U.S.C. 5 254(b)(3). 

49 See Letter ffom Earl W. Cornstock, Counsel for Nucentrix, to Magalie Roman Salas, FCC, dated October 25, 
2000. 

50 We note that Western Wireless has filed its 1999 Annual Report containing substantial financial mformation for 
the period between 1997-1999 in this proceeding. See Western Wireless Oct. 24 exparte - Attachment 2 (Western 
Wireless 1999 Annual Report). 

51 Western Wireless Petition at 2. 

52 Western Wireless Petition at 10. 

53 We note, however, that an ETC is not required to provide service using its own facilities. Section 214(e)(l)(A) 
allows a camer designated as an ETC to offer the supported services "either using its own facilities or a 
combination of its own facilities and resale of another camer's services." See 47 U.S.C. 5 214(e)(l)(A). 

54 US West Comments at 17 

55 Even if the incumbent camer determined that it no longer desired to be designated as an ETC, section 2 14(e)(4) 
requires the ETC seeking to relinquish its ETC designation to give advance notice to the Commission. Prior to 
permitting the ETC to cease providing universal service in an area served by more than one ETC, section 214(e)(4) 
requires that the Commission "ensure that all customers served by the relinquished carrier will continue to be 
served, and shall require sufficient notice to permit the purchase or construction of adequate facilities by any 
remaining eligible telecommunications carrier." The Commission may grant a period, not to exceed one year, 
within which such purchase or construction shall be completed. See 47 U.S.C. $214(e)(4). 
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every customer within the designated service area. We reiterate that a carrier's ETC designation 
may be revoked if the carrier fails to comply with the statutory ETC and common carrier 
obligations. 

21. Western Wireless also indicates that, in many instances, its local calling area is 
larger than the local calling area of the existing local exchange carrier.56 We believe that rural 
consumers may benefit from expanded local calling areas by making intrastate toll calls more 
affordable to those consumers.57 As discussed above, Western Wireless also indicates that it will 
offer varying amounts of local usage, including a package containing unlimited local usage to 

In addition, Western Wireless has stated its intent to offer a new fixed wireless 
service to consumers in ~ ~ o r n i n g . ~ ~  

22. We reject the general argument that rural areas are not capable of sustaining 
competition for universal service We do not believe that it is self-evident that rural 
telephone companies cannot survive competition fiom wireless providers. Specifically, we find 
no merit to the contention that designation of an additional ETC in areas served by rural 
telephone companies will necessarily create incentives to reduce investment in infrastructure, 
raise rates, or reduce service quality to consumers in rural areas. To the contrary, we believe that 
competition may provide incentives to the incumbent to implement new operating efficiencies, 
lower prices, and offer better service to its custorner~.~' While we recognize that some rural areas 
may in fact be incapable of sustaining more than one ETC, no evidence to demonstrate this has 
been provided relating to the requested service areas. We believe such evidence would need to 
be before us before we could conclude that it is not in the public interest to designate Western 
Wireless as an ETC for those areas served by rural telephone companies. 

23. Desimated Service Areas. We designate Western Wireless as an ETC for the 
specific service areas in Wyoming discussed hereh6' For those areas served by the non-rural 

56 Western Wireless Oct. 24 exparte - Attachment 1 (Information Sheet) at 1. 

57 See Federal-State Joint Board on Universal Service; Promoting Deployment and Subscribership in Unserved 
and Underserved Areas, Including Tribal and Insular Areas, Further Notice of Proposed Rulemaking, CC Docket 
No. 96-45, 14 FCC Rcd 21177,21227 at paras. 122-123 (1999). 

58 Western Wireless Petition at 8. 

59 Western Wireless Petition at 8. 

60 Wyoming Telecommunications Association Comments at 7-8. 

As noted in the Universal Service Order, we believe that arguments like those of the Wyoming 
Telecommunications Association "present a false choice between competition and universal service." Universal 
Service Order, 12 FCC Rcd at 8803, para. 50. 

62 The term "service area" means a geographic area established by a state commission (or the Commission under 
section 214(e)(6)) for the purpose of determining universal service obligations and support mechanisms. 47 U.S.C. 
5 2 14(e)(5). In the Universal Service Order, the Commission recommended that the states designate non-rural 
service areas that are smaller than the incumbent carrier's study area. Universal Service Order, 12 FCC Rcd at 
8879, para. 185. 
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carrier Qwest (formerly US West), we designate the specific exchanges requested by Western 
Wireless to the extent that such exchanges are located within the state of W y ~ m i n g . ~ ~  We note 
that Western Wireless has requested designation in two of Qwest's exchanges, Laramie and 
Cheyenne, that extend beyond the boundaries of Wyoming. We limit the designation in these 
two exchanges to the area that they cover within the state of Wyoming. Section 214(e)(6) directs 
the Commission to designate a carrier as an ETC only in those instances when the relevant state 
commission lacks j~risdiction.~~ Because the Wyoming Commission has indicated by order that 
it lacks jurisdiction to perform the designation in Wyoming,65 we conclude that the 
Commission's authority, in this instance, does not extend beyond the boundaries of Wyoming. 

24. For the requested service areas served by rural telephone companies,66 we 
designate as Western Wireless' service area the study areas that are located within the state of 
 omin in^.^^ The study area of Chugwater Telephone is located entirely within Wyoming, and 
we designate this study area as Western Wireless' service area without modification. Western 
Wireless also requests designation for the study areas in Wyoming of Golden West Telephone 
(Golden West), Range Telephone Coop. (Range), RT Communications, I r ~ c . , ~ ~  and United 
Telephone Company of the West (United Telephone).69 The study areas of these telephone 
companies include exchanges that extend beyond the boundaries of As discussed 

63 Western Wireless seeks designation for the following exchanges of Qwest in Wyoming: Buffalo, Cheyenne, 
Casper, Douglas, Glendo, Glenrock, Gillette, Laramie, Lusk, Rawlins, Riverton, Sheridan, Wheatland, and Wright. 
See Western Wireless Petition, App. D. See also Western Wireless Dec. 20 exparte - Proposed Designated ETC 
Service Areas. 

64 47 U.S.C. 5 214(e)(6). 

65 Wyoming Order at 2-4. 

66 Western Wireless seeks designation for the following areas served by rural telephone companies in Wyoming: 
Chugwater Telephone Co. (Chugwater); Golden West Telephone Coop. Inc. (Edgemont); Range Telephone Coop. 
Inc. (Alzada, Arvada, Clearmont, Decker, Southeast, Sundance); RT Communications, Inc. (Albin, Burns, 
Carpenter, Gas Hills, Hulett, Kaycee, Midwest, Moorcroft, Newcastle, Osage, Pine Bluff, Upton, JeBey City, 
Thermopolis, Shoshoni, Worland) and United Telephone Company of the West (Lyman, Guernsey, Lingle, 
Lagrange, Torrington). Western Wireless Petition, App. D. See also Western Wireless Dec. 20 exparte - 
Proposed Designated ETC Service Areas. 

67 For areas served by a rural telephone company, section 214(e)(5) of the Act provides that the company's service 
area will be its study area unless and until the Commission and states establish a different definition of service area 
for such company. 47 U.S.C. 5 214(e)(5). See also Universal Service Order, 12 FCC Rcd at 8880, para. 186. 

68 RT Communications, Inc. is a wholly-owned subsidiary of Range. 

69 See Western Wireless Dec. 20 exparte. 

'O Golden West's Edgemont exchange serves lines in both South Dakota and Wyoming. Range's Alzada and 
Decker exchanges serve lines in both Montana and Wyoming. United Telephone's Wyoming study area extends 
into Nebraska (LaGrange) and its Nebraska study area extends into Wyoming (Lyman). RT Communications' 
Wyoming study area extends beyond Wyoming into Montana and South Dakota. See Western Wireless Dec. 20 ex 
parte. See also Letter from David L. Sieradzki, Counsel for Western Wireless Corp., to Magalie Roman Salas, 
FCC dated Dec. 19,2000 -Attached Maps. 
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above, we conclude that we have authority under section 214(e)(6) to designate such study areas 
only to the extent that they are contained within the boundaries of the state of  omin in^.^' 
Accordingly, we designate as Western Wireless' service area the study areas of Golden West, 
Range, RT Communications, and United Telephone to the extent that such study areas are 
contained within Wyoming. We exclude fiom Western Wireless' service area those portions of 
the requested study areas that are outside the state of Wyoming.72 

IV. ANTI-DRUG ABUSE ACT CERTIFYCATION 

25. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is 
eligible for any new, modified, or renewed instrument of authorization from the Commission, 
including authorizations issued pursuant to section 214 of the Act, unless the applicant certifies 
that neither it, nor any party to its application, is subject to a denial of federal benefits, including 
Commission benefits.73 This certification must also include the names of individuals specified 
by section 1.2002(b) of the Commission's rules.74 Western Wireless has provided a certification 
consistent with the requirements of the Anti-Drug Abuse Act of 1 9 8 8 . ~ ~  We find that Western 
Wireless has satisfied the requirements of the Anti-Drug Abuse Act of 1988, as codified in 
sections 1.2001-1.2003 of the Commission's rules. 

V. ORDERING CLAUSES 

26. Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 
214(e)(6) of the Communications Act, 47 U.S.C. 5 214(e)(6), and the authority delegated in 
sections 0.91 and 0.291 of the Commission's rules, 47 C.F.R. §§ 0.91, 0.291, Western Wireless 
Corporation IS DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER for 
designated service areas in Wyoming, as discussed herein. 

7' We note that in the Universal Service Order, the Commission set forth procedures for modifying a rural telephone 
company's study area through joint action by the Commission and the relevant state. See Universal Service Order, 
12 FCC Rcd at 8880-83, paras. 186-190. The instant case deals with study areas that cross state boundaries, 
however, unlike the situation addressed in the Universal Service Order. Accordingly, we find inapplicable the 
procedures for modification of a study area contained within a state's boundaries. 

72 In so doing, we follow the approach of state commissions that have designated carriers in similar circumstances. 
See, e.g., Application of WWC Texas RSA Limited Partnership for Designation as an Eligible 
TeIecommunications Carrier, PUC Docket Nos. 22289 and 22295, SOAH Docket Nos. 473-00-1 167 and 473-00- 
1168, Order at 6-7 (Texas Pub. Util. Comm'n, rel. Oct., 2000). 

73 47 C.F.R. 5 1.2002(a); 21 U.S.C. § 862. 

74 Section 1.2002@) provides that a certification pursuant to that section shall include: "(1) If the applicant is an 
individual, that individual; (2) If the applicant is a corporation or unincorporated association, all officers, directors, 
or persons holding 5% or more of the outstanding stock or shares (voting/and or non-voting) of the petitioner; and 
(3) If the applicant is a partnership, all non-limited partners and any limited partners holding a 5% or more interest 
in the partnership." 47 C.F.R. 5 1.2002(b). 

75 See Western Wireless Petition at 13, App.E. 
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27. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order 
SHALL BE transmitted by the Common Carrier Bureau to the Universal Service Administrative 
Conlpany. 

FEDERAL COMMUNICATIONS COMMISSION 

Carol E. Mattey 
Deputy Chief, Common Carrier Bureau 
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ORDER ON RECONSIDERATION 

Adopted: October 16,2001 Released: October 19,2001 

By the Commission: Commissioner Martin approving in part, concurring in part and issuing a 
statement. 

i I. INTRODUCTION 

1. In this Order, we deny petitions for reconsideration of the Common Carrier 
Bureau's (Bureau) designation of Western Wireless Corporation (Western Wireless) as an 
eligible telecommunications carrier (ETC) for the purpose of receiving federal universal service 
support in the state of wyoming.' Specifically, we affirm the Bureau's conclusion that the 
designation of Western Wireless is consistent with the statutory eligibility requirements of 
section 214(e) of the Communications Act of 1934, as amended (the Act), and Congress' 
mandate under section 254 to promote the availability of affordable telecommunications service 
to all cons~mers.~ 

11. BACKGROUND 

A. The Act 

2. Section 254(e) of the Act provides that "only an eligible telecommunications 
carrier designated under section 214(e) shall be eligible to receive specific Federal universal 
service support."3 Section 214(e)(l) requires that a common carrier designated as an ETC must 

' Golden West Telephone Cooperative, Project Telephone Company, and Range Telephone Cooperative, Petition 
for Reconsideration filed January 25,2001 (Golden West et al. Petition); Chugwater Telephone Company, Range 
Telephone Cooperative, Inc. and RT Communications, Inc., Petition for Reconsideration andlor Clarification filed 
January 25,2001 (Chugwater et al. Petition). 

2 47 U.S.C. $ 5  214(e), 254. 

3 47 U.S.C. 5 254(e). 
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offer md advertise the services supported by the federal universal service mechanisms 
throughout the designated service area.4 In the case of an area served by a rural telephone 
company, section 214(e)(5) provides that "service area" means such company's "study area" 
unless and until the Commission and the states, afier taking into account the recommendations of 
a Federal-State Joint Board, establish a different definition of service area for such company.5 

3. Pursuant to section 214(e)(2), state commissions have the primary responsibility 
for designating carriers as ETCS.~ Section 214(e)(6), however, directs the Commission to 
designate as an ETC "a common carrier providing telephone exchange service and exchange 
access that is not subject to the jurisdiction of a State  omm mission.'^^ Before designating an 
additional ETC for an area served by a'rural telephone company, the Commission must find that 
the designation is in the public interest.* 

B. Wyoming ETC Order and Petitions for Reconsideration 

4. Wyoming ETC Order. On December 26,2000, the Bureau designated Western 
Wireless, pursuant to section 214(e)(6), as an ETC in designated service areas within Wyoming, 
including areas served by both rural and non-rural telephone companies.g In so doing, the Bureau 
concluded that Western Wireless satisfied the statutory eligibility requirements of section 214(e) 
to receive federal universal service support.'0 Specifically, the Bureau concluded that Western 
Wireless demonstrated that it would offer and advertise the services supported by the federal 
universal service mechanism throughout the designated service areas." In addition, the Bureau 
concluded that designation of Western Wireless as an ETC in those areas served by rural 

47 U.S.C. 5 214(e)(l). Section 214(e)(5) defines the term "service area" as a "geographic area established by a 
State commission (or the Commission under [section 214(e)(6)]) for the purpose of determining universal service 
obligations and supp.ort mechanisms." 47 U.S.C. 5 2 l4(e)(5). 

5 47 U.S.C. 3 214(e)(5). Generally, a study area corresponds to an incumbent local exchange carrier's entire 
.service territory within a state. 

6 47 U.S.C. 5 214(e)(2). 

47 U.S.C. 5 214(e)(6). See also Procedures for FCC Designation of Eligible Telecommunications Carriers 
Pursuant to Section 214(e)(6) ofthe Communications Act, Public Notice, FCC 97-419 (rel. Dec. 29, 1997). In this 
Public Notice, the Commission delegated authority to the Common Carrier Bureau to designate carriers pursuant to 
section 214(e)(6). 

8 47 U.S.C. 5 214(e)(6). 

Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition for Designation as an 
Eligible TeIecommunications Carrier in the State of Wyoming, Memorandum Opinion and Order, CC Docket No. 
96-45, DA 00-2896 (rel. Dec. 26,2000) (Wyoming ETC Order). As part of its petition, Western Wireless 
provided an affirmative statement fiom the Wyoming Commission indicating that it did not have jurisdiction to 
perform the ETC designation. 

10 Wyoming ETC Order at para. 7. 

11 Wyoming ETC Order at paras. 8-15. 
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telephone companies serves the public interest by promoting competition and the provision of 
new technologies to consumers in high-cost and rural areas of  omin in^.'^ For those areas 
served by rural telephone companies, the Burea~l designated as Western Wireless' service area 
the entire st~ldy areas of those rural telephone companies to the extent that they are located within 
the state of wyorning.13 In so doing, the Bureau noted that some of these rural telephone 
company s t ~ ~ d y  areas include exchanges that extend beyond the boundaries of Wyoming. 

5. Petitions for Reconsideration. In January 200 1, two petitions for reconsideration 
were filed on behalf of several rural telephone companies operating in Wyoming. Golden West, 
Project Telephone, and Range Telephone contend in their petition that the Bureau improperly 
interpreted the statutory provisions of section 214(e)(5) in designating Western Wireless' service 
area. These petitioners contend that, in the case of an area served by a rural telephone company, 
section 214(e)(5) requires the designated service area for an additional ETC to be the same as the 
rural telephone companies' study area, ~mless and until the Commission and states establish a 
different definition of service area for such company. These petitioners take issue with the 
Bureau's conclusion that, where study areas cross state boundaries, the procedures for 
modification of service area boundaries are inapplicable.14 These petitioners contend that the 
statute provides only one exception to this requirement, and that is where the prescribed federal- 
state process has been followed. Alternatively, these petitioners suggest that Western Wireless 
could obtain ETC status in each of the surrounding states in which a rural telephone company's 
study area extends beyond the boundaries of wyoming.15 Finally, these petitioners suggest that 
the designation of service areas that extend beyond the boundaries of a state under section 
214(e)(6) is a novel issue that must be resolved by the Commission, rather than the Bureau.I6 

6. Chugwater Telephone, Range Telephone, and RT Communications raise several 
issues for reconsideration in their joint petition. First, these petitioners suggest that the Bureau 
reconsider and remand Western Wireless' petition to the Wyoming Commission for 
designation.17 These petitioners contend that the state commission is better suited to make such 
designations and that Wyoming has recently enacted legislation that will provide the state 
commission with jurisdiction to designate wireless carriers as ETCS.'~ Second, these petitioners 

12 Wyoming ETC Order at paras. 16-22. 

13 The Bureau granted Western Wireless ETC designation in areas served by four rural telephone companies in 
Wyoming including Chugwater Telephone, Golden West Telephone, Range Telephone (including the areas served 
by its wholly-owned subsidiary RT Communications, Inc.), and United Telephone Company of the West. See 
Wyoming ETC Order at para. 24. 

  olden west et al. Petition at 5. See also 47 C.F.R. 4 54.207 

l5 Golden West et al. Petition at 10. 

16 Golden West et al. Petition at 11-12. 

17 Chugwater et al. Petition at 3. 

18 Chugwater et al. Reply to Opposition at 2. 
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contend that the Wyoming ETC Order designates Western Wireless in exchanges that differ fiom 
those set forth in Western Wireless' original petition.'g As a result, petitioners contend there was 
no opportunity to file comments regarding those exchanges not specifically set forth in the 
original petition. Finally, these petitioners argue that the rural telephone companies at issue will 
suffer potential harm in the form of loss of market share fiom the designation of Western 
Wireless as an ETC in their respective study areas.20 Petitioners assert that this may result in the 
loss of service to consumers or reduced investment in rural areas by the rural telephone 
companies that would not be in the public interest. 

El. DISCUSSION 

7. We deny the requests for reconsideration of the Bureau's designation of Western 
Wireless as an ETC in the state of Wyoming. Specifically, we conclude that the Bureau's 
designation was consistent with the statutory guidelines of section 214(e) and Congress' mandate 
to promote competition and the availability of affordable telecommunications service to all 
consumer~.~' 

8. Desimated Service Area. We deny the petitioners' request to reconsider the 
Bureau's designation of Western Wireless' service area as the rural telephone companies' study 
areas to the extent that they are located within the state of Wyoming.22 Under section 214(e)(6), 
the Commission is effectively authorized to stand in the place of the state commission for 
purposes of designating carriers over which the state does not have jurisdiction. We believe the 
Commission's authority to perfom the designation is no greater than that of the state that would 
have otherwise made the designation. Therefore, where a rural telephone company's study area 
boundaries extend beyond the boundaries of the state, we also believe the Commission has no 
authority to designate any portion of the study area that extends beyond the state's boundaries. As 
a result, the Commission does not have the discretion in these circumstances to designate the 
entire study area as the ETC's service area. The designation performed in the Wyoming ETC 
Order thus encompasses the maximum geographic area for which the Commission has 
jurisdiction under section 214(e)(6) to do so. In these circumstances, we find no basis for 
delaying the ETC designation or pursuing ad&tional procedures to consult with neighboring state 
commissions. 

9. Further, the federal-state process cited by petitioners, as set forth in section 214(e) 
and the Commission's rules, also contemplates situations in which only one entity, either the 

19 Chugwater et al. Petition at 4. 

20 Chugwater et al. Petition at 11-23. 

22 We note that the study area of Chugwater is contained entirely within the boundaries of Wyoming. 

4 
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state commission or this Commission, has the authority to designate the rural telephone 
companies' entire shdy area as the ETC7s service area.23 The statute simply does not address 
circumstances in which an existing study area for a rural canier may extend beyond state borders, 
and in which two or more states might have been involved in establishing the service area. In 
any event, we do not believe that Congress envisioned that any state commission might need to 
involve another state, or seek its permission, before designating an ETC for an existing service 
area otherwise lying wholly within the designating state's borders, or that another state 
potentially could interfere with a state's authority to designate an additional ETC within its own 
borders.24 Certainly nothing in the language or policies underlying section 214(e) contemplates 
such a result. 

10. Petitioners' request also appears inconsistent with the statutory policies 
underlying section 254(e). Under the joint process envisioned by the petitioners, where study 
area boundaries cross state lines, each adjoining state with little or no incentive to act quickly 
upon such a request could delay the designation of an ETC in another state indefinitely. In 
addition, if as suggested by the petitioners, Western Wireless were required to obtain ETC 
designation in each of the bordering states prior to being designated in Wyoming, this could 
indefinitely delay the designation process and create an almost insurmountable administrative 
barrier to competitive entry in Wyoming. For example, we note that designation of Western 
Wireless' requested service areas would require approval fiom as many as four different state 
regulatory bodies to allow this Commission to perform its designation under section 214(e)(6).~~ 

11. Moreover, to the extent that petitioners are concerned that the state commissions 
be given an opportunity to express any concerns regarding the designated service areas, we note 
that interested parties have been given ample opportunity to comment upon the designated 
service areas in this case. A public notice seeking comment on Western Wireless' petition, 
including the service areas to be designated in areas served by the rural telephone companies, 
was issued on November 12, 1999, over one year prior to Western Wireless' designation in the 
Wyoming ETC None of the state commissions potentially affected by this proceeding 
filed comments or otherwise objected to the service areas designated by the Bureau, either during 

23 47 C.F.R. 8 54.207. In addition, we note that the Commission adopted the process outlined in this rule prior to 
the enactment of section 214(e)(6). This rule, therefore, does not contemplate the situation in which the 
Commission, rather than the state commission, has the responsibility under section 214(e)(6) to perform the 
designation. 

24  he Texas Public Utilities Commission has reached a similar conclusion. See Application of JTWC Texas RSA 
Limited Partnership for Designation as an Eligible Teleconzmzinications Carrier, PUC Docket Nos. 22289 and 
22295, SOAH Docket Nos. 473-00-1 167, Order at 6-7 (Oct. 2000). 

25 We note, however, that the vast majority of this area lies within the state of Wyoming. 

26 Western Wireless Corporation Petition for Designation as an Eligible TeIeco~nmunications Carrier to Provide 
Services Eligible for Universal Service Support in Wyoming, Public Notice, CC Docket No. 96-45, DA 99-251 1 
(rel. Nov. 12, 1999) (Western Wireless Public Notice) at 1. In addition, notice of the Commission's intent to act 
upon Western Wireless' petition was published in the Federal Register. 65 Fed. Reg. 47883,47899 (Aug. 4, 
2000). 
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this proceeding or on reconsideration following the designation of Western Wireless' service 
area in the Wyoming ETC Order. We believe, therefore, that the state commissions have been 
provided with a reasonable opportunity to comment and participate in Western Wireless' petition 
and the designation of service areas in the Wyoming ETC Order. 

13. Finally, we reject petitioners' argument that the designation of service areas that 
cross state boundaries is a novel issue of first impression that should have been addressed by the 
Commission, ratherthan the Burea~.~' The Commission has delegated to the Bureau the 
authority to designate carriers as ETCs pursuant to section 214(e)(6), including the designation of 

: service areas.30 We therefore conclude that resolution of this issue was within the scope of the 
Bureau's delegated authority. Nevertheless, the Commission now affirms the conclusions 
reached by the Bureau in the Wyoming ETC Order. 

14. Due Process. We deny the petitioners' request to reconsider the Bureau's 
decision due to an alleged lack of prior notice regarding the service areas at issue. Interested 
parties were provided with sufficient notice as to the incumbent carriers whose, study areas were 
subject to designation. In its petition for designation as an ETC, Western Wireless requested 
designation for service areas "consisting of the study areas of certain local exchange carriers that 
are [rural telephone companies]" as well as certain wire centers served by US West (now 
 west).^' Moreover, Western Wireless' petition provided sufficient notice that some of the 

'' Federal-State Joint Board on Universal Service Order, Report and Order, CC Docket No. 96-45, 12 FCC Rcd 
8776 at 8881, para. 189 (1997) (Universal Service Oi-dei-) (subsequent history omitted). 

28 Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan for Regulation of 
Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, Fourteenth 
Report and Order, Twenty-Second Order on Reconsideration, and Further Notice o f  Proposed Rulemaking in CC 
Docket No. 96-45, and Report and Order in CC Docket No. 00-256, FCC 01-157 at paras. 144-164 (rel. May 23, 
2001) (Rural Task Force Order). 

29 Golden West et al. Petition at 1 1-12. 

30 Procedures for FCC Designation of Eligible Telecommunications Carriers Pursuant to Section 214(e)(6) of the 
Communications Act, Public Notice, FCC 97-419 (rel. Dec. 29, 1997). 

3 1 Western Wireless Corporation Petition for Designation as an Eligible Telecommunications Carrier in the State 
of Wyoming filed October 25,1999 (Western Wireless Petition) at 12 [emphasis added]. 
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exchanges for which it requested designation extend beyond Wyoming state boundaries. In its 
petition, Western Wireless provided a list of exchanges in Wyoming, including exchanges served 
by Chugwater, Golden West, Range Telephone, and United Telephone, for which it sought 
designation.32 Although this list of exchanges did not include every individual exchange that 
constitute the entire study area of these rural telephone companies, we find that the issue is not 
whether notice of the specific exchanges was provided, but whether the rural telephone 
companies were given notice as to the request for designation in their study areas, as required by 
section 2 14(e)(5). 

15. As discussed above and consistent with section 214(e)(5), Western Wireless 
requested designation in the study areas served by rural telephone companies in Wyoming, 
including Chugwater, Golden West, Range, and United Telephone. We believe that the rural 
telephone companies were aware, or reasonably should have been aware, of the exchanges that 
constitute their own study areas within Wyoming. Indeed, the petitioners were also best 
positioned to be aware from the outset of this proceeding that a portion of their respective study 
areas included exchanges that were partially located in states outside of Wyoming. We conclude 
that interested parties were provided with sufficient prior notice to comment on the service areas 
in which the Bureau ultimately designated Western Wireless an ETC in Wyoming. Moreover, 
shortly before the release of the Wyoming ETC Order, Western Wireless filed a complete list of 
the exchanges that constitute the rural telephone company study areas in Wyoming for which it 
sought desigr~ation.~~ We believe, however, that even in the absence of this filing, carriers were 
made aware in Western Wireless' petition of the study areas in which Western Wireless was 
seeking designation, and had an opportunity to provide comment in this proceeding.34 

16. State Jurisdiction. We deny the petitioners' request to reconsider and remand the 
designation of Western Wireless to the Wyoming Commission. Pursuant to Commission 
guidelines, the Bureau acted on Western Wireless' petition only after receiving an affirmative 
statement from the Wyoming Commission that it lacked jurisdiction over Western 
The Bureau's designation of Western Wireless as an ETC in Wyoming occurred before 
Wyoming enacted legislation to allow the Wyoming Commission to perform such designations. 

32 Western Wireless Petition at App. D. This list includes some exchanges that overlap Wyoming boundaries. 

33 Letter from David L. Sieradzki, Counsel for Western Wireless, to Magalie Roman Salas, FCC, filed December 
20,2000 (Western Wireless Dec. 20 exparte). 

34 We also note that although RT Communications was not specifically identified in Western Wireless' original 
petition, RT Communications is a wholly-owned subsidiary of Range Telephone. In fact, Range's study area 
includes those areas served by RT Communications. As a result, section 214(e)(5) requires designation of those 
areas served by RT Communications in Wyoming as part of Range's study area. In addition, Western Wireless 
identified the RT Communications exchanges in its December 20,2000 exparte. 

35 TweIfth Report and Order, 15 FCC Rcd at 12263-64, paras 112-1 13. The Wyoming Commission issued an 
order indicating that it did not have jurisdiction to perform the designation of Western Wireless. See The Amended 
Application of WWC Holding Co., Inc. (Western Wireless) For Authority To Be Designated As An Eligible 
Teleconzrnunications Can-ier, Order Granting Motion to Dismiss Amended Application, Docket No. 70042-TA- 
98-1 (Record No. 4432) (Aug. 13, 1999). 
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Contrary to the contention of the petitioners, the Bureau's designation of Western Wireless has 
no bearing on my future wireless carrier designation proceedings in Wyo~ning.~~ As the 
Commission stated in the TweEfth Report and Order, each carrier serving non-tribal lands is 
required to receive an affirmative statement fi-om the state commission that it lacks jurisdiction 
over the canier, regardless of whether similarly situated carriers have received such affirmative 
~tatements.~~ Thus, the Bureau's decision to perform the designation of Western Wireless in this 
case in no way precludes the Wyoming Commission from performing designations involving 
wireless caniers in the future. 

17. Public Interest. We deny the petitioners' request to reconsider the Bureau's 
finding that Western Wireless' designation as an ETC is in the public interest in those areas 
served by rural telephone companies. We note that none of the rural telephone companies 
affected by the findings in the Wyoming ETC Order presented data in that proceeding.38 On 
reconsideration, petitioners attempt to introduce new facts and evidence into consideration in an 
effort to support the contention ,that rural study areas cannot support competition. We do not find 
such evidence to be persuasive. 

18. At the outset, we note that section 1.lO6(c) of the Cornmission's rules provides 
that new facts may be presented in a petition for reconsideration only if the facts relate to events 
that occurred or circumstances that changed since the last opportunity to present such matters; the 
facts were not known to the petitioner, and could not reasonably have been learned prior to such 
opportunity; or the public interest requires consideration of the facts.39 The facts now presented 
on reconsideration for the first time, including the number of customers served, size of the 
service areas, and investment in rural areas served by the petitioners, are facts that were known 
or, through the exercise of diligence, could have been known and presented prior to the adoption 
of the Wyoming ETC Order. As a result, we conclude that the proper time for presenting such 
evidence for consideration was prior to the adoption of the Wyoming ETC 

19. Nevertheless, we find that the petitioners provide no basis to reconsider the 
Bureau's conclusion that it is in the public interest to designate Western Wireless as an ETC in 
Wyoming in those designated service areas that are served by rural telephone cornpanie~.~' As 
the Bureau noted in its prior order, the designation of a qualified ETC promotes competition and 
benefits consumers in rural and high-cost areas by increasing customer choice, innovative 

36 Chugwater et al. Petition at 3. 

37 Twelfth Report and Order, 15 FCC Rcd at 12264, para. 113. 

38 The Bureau requestedpublic comment on Western Wireless' petition on November 12,1999. See Western 
Wireless Public Notice. 

39 47 C.F.R. 5 1.106(c). 

40 Western Wireless Opposition to Reconsideration at 14. 

41 Wyoming ETC Order at para. 16. 
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services, and new technologies.42 We find unpersuasive the evidence now provided by the 
petitioners, such as the number of customers and size of the geographic areas that the rural 
telephone companies serve, to support the contention that designation of competitive ETCs in 
rural areas will necessarily result in increased rates or reduced investment in rural areas.43 The 
evidence submitted regarding the number of customers and geographic areas served by the rural 
telephone companies is typical of most rural areasem Although petitioners allege that competition 
may erode their customer base forcing higher rates to remaining customers, such a result is highly 
speculative. We have no reason to believe that a significant number of consumers will terminate 
their wireline service as a result of Western Wireless' designation as an ETC. In fact, the 
petitioners themselves note the technological advantages of wireline service over cellular service 
in providing advanced services to consumers.45 In addition, the federal universal service 
mechanisms support all lines served by eligible carriers in high-cost and rural areas. Thus, to the 
extent that the competitive ETC provides new lines to customers that are currently unserved or 
second lines to customers that have service, there will be no reduction in support to the 
incumbent carrier. 

20. We conclude that the public interest would not be served by reconsidering the 
Bureau's earlier finding and beginning the designation process anew. Western Wireless filed its 
original request for designation with the Wyoming Commission nearly three years ago.46 As 
discussed above, we believe that there are no benefits to be gained by adding any further delay to 
this proceeding. We should allow Western Wireless to provide a competitive service to 
consumers in Wyoming on a competitively neutral basis. We therefore deny the petitioners' 
request for reconsideration of this issue. 

IV. ORDERING CLAUSES 

21. IT IS ORDERED that, pursuant to the authority contained in sections 1,4(i), 
214(e), and 254 of the Communications Act of 1934, as mended, 47 U.S.C. 5 151,154(i), 
2 14(e), and 254, section 1.106 of the Commission's rules, 47 C.F.R. 5 1.106, the petition for 
reconsideration filed by Chugwater Telephone, Co., Range Telephone Co., and RT 

42 Wyoming ETC Order at para. 17. 

43 For example, Chugwater indicates that it serves approximately 290 customers over a 900 square mile area. 
Although Chugwater concludes that this results in an average of 0.3 customers per square mile, no evidence is 
provided to support the apparent contention that its customers are uniformly located throughout the study area, 
rather than in clusters such as small towns. Chugwater et al. Petition at 10-1 1. Similar evidence is provided for 
those areas served by RT Communications and Range Telephone. Id. at 13, 18. 

44 Petitioners also contend that the inability of cellular carriers to provide advanced services should be taken into 
consideration in the public interest analysis. Chugwater et al. Petition at 12,17. We do not find this persuasive. 
We note that the eligibility criteria of section 214(e) require only the offering of those services that are supported 
by the federal universal service mechanism. Such services are enumerated in the Commission's rules. See 47 
C.F.R. 5 54.101(a). As discussed supra, Western Wireless has satisfied this requirement. 

45 Chugwater et al. Petition at 17-1 8. 

46 Wyoming ETC Order at para. 4. 
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Communications, Inc. filed on January 25,2001 IS DENIED. 

22. IT IS FURTHER ORDERED that the petition for reconsideration filed by Golden 
West Telephone Coop., Project Telephone Co., and Range Telephone Co. on January 25,2001 IS 
DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 
Secretary 
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STATEMENT OF 
COMMISSIONER KEVIN J . MARTIN, APPROVING IN PART AND CONCURRING 

IN PART 

Re: Federal-State Joint Board on Universal Service; Petitions for Reconsideration of Western 
Wireless Corporation 's Designation as an Eligible Telecomnzunications Carrier in the 
State of Wyoming, Order on Reconsideration, CC Docket No. 96-45 

As I have expressed elsewhere, I have concerns with the Commission's policy of using 
universal support as a means of creating "competition" in high cost areas. I am hesitant to 
subsidize multiple competitors to serve areas in which costs are prohbitively expensive for even 
one carrier. This policy may make it difficult for any one carrier to achieve the economies of 
scale necessary to serve all of the customers in a rural area, leading to inefficient and/or stranded 
investment and a ballooning universal service find. 

I nevertheless agree with the result of this Order, because its statements on ~miversal 
service policy are unnecessary to its result. As the Order makes clear, none of the affected 
parties presented data on the effects of designating an additional ETC until reconsideration 
proceedings. Our rules do not allow such facts to be presented for the first time on 
reconsideration, absent special circumstances not present here. Accordingly, on that basis, I 
approve the Order except for the part designated 'cP~zblic Interestyy (17 17-20), with respect to 
which I concur only in the result. 
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 1 

Federal-State Joint Board on CC Docket No. 96-45 
Universal Service 1 

1 
Western Wireless Corporation 1 
Petition for Designation as an 
Eligible Telecommunications Carrier for the ) 
Pine Ridge Reservation in South Dakota 

MEMORANDUM OPINION AND ORDER 

Adopted: September 27,2001 Released: October 5,2001 

By the Commission: Commissioner Martin dissenting and issuing a statement. 

I. INTRODUCTION 

1. In this Order, we grant the petition of Western Wireless Corporation (Western 
Wireless) to be designated as an eligible telecommunications carrier (ETC) for service offered to 
tribal members on the Pine Ridge Reservation in South Dakota pursuant to section 214(e)(G) of 
the Communications Act of 1934, as amended (the ~ c t ) . '  In so doing, we conclude that Western 
Wireless has satisfied the statutory eligibility requirements of section 214(e)(l).~ Specifically, 
we conclude that Western Wireless has demonstrated that it will offer and advertise the services 
supported by the federal universal service support mechanisms throughout the designated service 
area. Ih addition, we find that the designation of Western Wireless as an ETC in those areas of 
the reservation served by rural telephone companies serves the public interest by promoting 
competition and the provision of new technologies to tribal members on the Pine Ridge 
Reservation that suffer fiom significant impediments to affordable telecommunications service. 

11. BACKGROUND 

A. The Act 

2. Section 254(e) of the Act provides that "only an eligible telecommunications 
carrier designated under section 214(e) shall be eligible to receive specific Federal universal 

' Westem Wireless Petition for Designation as an Eligible Teleco?nmzinications Carrierfor the Pine Ridge 
Reservation in South Dakota, filed January 19,2001 (Western Wireless Petition). See 47 U.S.C. 5 214(e)(6). As we 
discuss below, a companion order released today explains our conclusion that the Commission has jurisdiction under 

I section 214(e)(6) to make this ETC designation. 

47 U.S.C. 5 214(e)(l). 
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service support."3 Section 214(e)(l) requires that a common carrier designated as an ETC must 
offer and advertise the service supported by the federal universal service mechanisms throughout 
the designated service area.4 

3. Pursuant to section 214(e)(2), the state commissions have the primary 
responsibility for designating carriers as ETCS.~ Section 214(e)(6), however, directs the 
Commission, upon request, to designate as an ETC "a common carrier providing telephone 
exchange service and exchange access that is not subject to the jurisdiction of a State 
 omm mission."^ Under section 214(e)(6), upon request and consistent with the public interest, 
convenience, and necessity, the Commission may, with respect to an area served by a rural 
telephone company, and shall, in all other cases, designate more than one common carrier as an 
ETC for a designated service area, so long as the requesting carrier meets the requirements of 
section 214(e)(l).~ Before designating an additional ETC for an area served by a rural telephone 
company, the Commission must fmd that the designation is in the public interest.' On December 
29, 1997, the Commission released a Public Notice establishing the procedures that carriers must 
use when seeking Commission designation as an ETC pursuant to section 214(e)(6).' 

'B. Twelj?h Report and Order and the Western Wireless Petition 

4. In the Twelfth Report and Order, the Commission concluded that a carrier seeking 
a designation of eligibility to receive federal universal service support for telecommunications 
service offered on tribal lands may petition the Commission for designation under section 

47 U.S.C. 5 254(e). 

47 U.S.C. 5 214(e)(l) provides that: 

A common carrier designated as an eligible telecommunications carrier under [subsections 214(e)(2), (3), 
or (6)]  shall be eligible to receive universal service support in accordance with section 254 and shall, 
throughout the service area for which the designation is received - 

(A) offer the services that are supported by Federal universal service support mechanisms under 
section 254(c), either using its own facilities or a combination of its own facilities and resale of 
another carrier's service (including the services offered by another eligible telecommunications 
carrier); and 

(B) advertise the availability of such services and the charges therefor using media of general 
distribution. 

47 U.S.C. 5 214(e)(2). 
6 47 U.S.C. 5 214(e)(6). See Fort Mojave Telecommunications, Inc., Gila River Telecommunications, Inc., San 
Carlos Telecommunications, Inc., and Tohono O'Odham Utility Authority as Eligible Telecommunications Cam'ers 
Pursuant to Section 214(e)(6) of the Communications Act, Memorandum Opinion and Order, CC Docket No. 96-45, 
13 FCC Rcd 4547 (Corn Car. Bur. 1998); Petition of Saddleback Communications for Designation as an Eligible 
Telecommunications Carrier Pursuant to Section 214(e)(6) of the Communications Act, CC Docket No. 96-45, 13 
FCC Rcd 22433 (Com Car. Bur. 1998). 

47 U.S.C. 5 214(e)(6). 

47 U.S.C. 5 214(e)(6). 

Procedures for FCC Designation ofEligible Telecommunications Cam-ers Pursuant to Section 214(e)(6) of the 
Communications Act, Public Notice, FCC 97-419 (rel. Dec. 29, 1997). In this Public Notice, the Commission 
delegated authority to the Chief of the Common Carrier Bureau to designate carriers as ETCs pursuant to section 
2 14(e)(6). 
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214(e)(6), without first seeking designation fi-om the state commis~ion.'~ The Commission 
indicated that it would proceed to the merits of such a petition if the Commission determines that 
the carrier is not subject to the jurisdiction of a state commission." 

5. On January 19,2001, Western Wireless filed with the Commission a petition 
pursuant to section 214(e)(6) seeking designation of eligibility to receive federal universal 
service support for service to be offered on the Pine Ridge Reservation in South ~akota." In its 
petition, Western Wireless contends that the Commission should assume jurisdiction and 
designate Western Wireless as an ETC pursuant to section 214(e)(6) because the South Dakota 
Public Utilities Commission (South Dakota Commission) lacks jurisdiction over Western 
Wireless' provision of service on the re~ervation.'~ In addition, Western Wireless contends that 
it satisfies the statutory and regulatory prerequisites for designation as an ETC under section 
214(e).14 On October 5,2001, the Commission released the Pine Ridge Jurisdictional Order 
concluding that the South Dakota Commission did not have jurisdiction to designate Western 
Wireless as an ETC for the provision of service to tribal members on the Pine Ridge Reservation, 
and therefore that the Commission is required to make that limited ETC designation.15 

6. We find that Western Wireless has met the requirements set forth in sections 
214(e)(l) and (e)(6) to be designated as an ETC by this Commission for a designated service 
area that includes tribal members-residing-on-thePine~dge_ReservationinSouthDakota.~ 
Specifically, we conclude that Western Wireless has demonstrated that it will offer and advertise 
the services supported by the federal universal service support mechanism throughout the 
designated service area upon designation as an ETC. In addition, we find that designation of 
Western Wireless as an ETC in those areas served by rural telephone companies serves the 
public interest by promoting competition and the provision of affordable telecommunications 
service to consumers that suffer from significant impediments to telecommunications 
subscribership. 

7. Offering the Services Designated for Support. We conclude that Western 
Wireless has demonstrated that it will offer the services supported by the federal universal 
service mechanism upon designation as an ETC. We therefore conclude that Western Wireless 
complies with the requirement of section 214(e)(l)(A) to "offer the services that are supported 

lo  Federal-State Joint Board on Universal Service; Promoting Deployment and Subscribership in Unserved Areas, 
Including Tribal and Insular Areas, Twelfth Report and Order, Memorandum Opinion and Order, and Further 
Notice of Proposed Rulemaking, CC Docket No. 96-45,15 FCC Rcd 12208 at 12265, para. 115 (2000) (Twelfth 
Report and Order). 

" Twelfth Report and Order, 15 FCC Rcd at 12267, para. 121. 

l2 See generally Western Wireless Petition. 

l3  Western Wireless Petition at 1-7. 

l 4  Western Wireless Petition at 19-29. 

l5 Western Wireless Corporation Petition for Designation as an Eligible Teleconzmuizications Carrier for the Pine 
Ridge Reservation in South Dakota; Federal-State Joint Board on Universal Service, Memorandum Opinion and 
Order, CC Docket No. 96-45, FCC 01-284 (rel. Oct. 5,2001) (Pine Ridge Jurisdictional Orcler). 
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by the Federal universal service support mechanisms under section 254(c)."16 

8. As noted in its petition, Western Wireless is currently providing cellular service in 
South Dakota, including service on the Pine Ridge ~eservation. '~ Western Wireless indicates 
that it currently offers tribal members on the Pine Ridge Reservation each of the supported 
services enumerated in the Commission's rules.'8 No party disputes that Western Wireless has 
the capability to offer single-party service, voice-grade access to the public network, the 
functional equivalent to DTMF signaling, access to operator services, access to interexchange 
services, access to directory assistance, and toll limitation for qualifymg low-income consumers. 
Nor does any party dispute that Western Wireless complies with state law and Commission 
directives on providing access to emergency services. In addition, although the Commission has 
not set a minimum local usage requirement, Western Wireless currently offers several service 
options that include varying amounts of local usage in its monthly service plans.1g In fact, 
Western Wireless indicates that tribal members on the Pine Ridge Reservation receive unlimited 
local usage within the defined local calling area.20 In sum, we conclude that Western Wireless 
has demonstrated that it will offer each of the supported services upon designation as an ETC on 
the Pine Ridge Reservation. 

9. Offering the Supported Services Using a Carrier's Own Facilities. We conclude 
that Western Wireless has satisfied the requirement of section 214(e)(l)(A) that it offer the 
supported services using either its own facilities or a combination of its own facilities and resale 
of another carrier's  service^.^' Western Wireless states that it intends to provide the supported 
services using "its existing cellular network infrastructure, consisting of switching, trunking, cell 
sites, and network equipment that it owns or leases, together with any expansion and 
enhancements to that network."22 We find this certification sufficient to satisfy the requirements 
of section 214(e)(l)(A). 

10. Advertise the Supported Services. We conclude that Western Wireless has 
demonstrated that it satisfies the requirement of section 214(e)(l)(B) to advertise the availability 
of the supported services and the charges therefor using media of general distribution. Western 
Wireless certifies that it will advertise the availability of its universal service offering, and the 
charges therefor, using media of general di~tribution.~~ Specifically, Western Wireless indicates 
that it currently employs several advertising media to promote its service, including television, 

16 47 U.S.C. 8 214(e)(l)(A). Pursuant to section 254(c), the Commission has defined those services that are to be . 

supported by the federal universal service mechanisms to include: (1) single-party service; (2) voice grade access to 
the public switched network; (3) local usage; (4) Dual Tone Multifiequency (DTMF) signaling or its functional 
equivalent; (5) access to emergency services, including 91 1 and enhanced 91 1; (6)  access to operator service; (7) 
access to interexchange services; (8) access to directory assistance; and, (9) toll limitation for qualifying low-income 
customers. 47 C.F.R. § 54.101(a). 
17 Western Wireless Petition at 19-20. 
18 Western Wireless Petition at 20-24. 

l9 Western Wireless Petition at 20. 

20 Western Wireless Petition at 20. 

" 47 U.S.C. 5 214(e)(l)(A). 

" Western Wireless Petition at 24. 
23 Western- Wireless Petition at 24. 
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radio, newspaper, and billboard advertising. In addition, Western Wireless states that it will 
expand upon these media as necessary to ensure that tribal members on the Pine Ridge 
Reservation are fully informed of the new universal service offering.24 Consistent with the 
Commission's direction in the Twelfth Report and Order, we encourage Western Wireless to 
promote awareness of its universal service offerings, including low-income programs, through 
non-traditional means that may take into consideration the cultural and linguistic characteristics 
of the tribal members of the Pine Ridge ~ese rva t ion .~~  Moreover, given that ETCs receive 
~miversal service support only to the extent that they serve customers, we believe that strong 
economic incentives exist, in addition to the statutory obligation, to advertise the universal 
service offering on the Pine Ridge Reservation. 

11. Public Interest Anal~sis. We conclude that it is in the public interest to designate 
Western Wireless as an ETC in those areas of the Pine Ridge Reservation that are served by rural 
telephone companies.26 Western Wireless has made a threshold demonstration that its service 
offering fulfills several of the underlying federal policies favoring competition and the provision 
of affordable telecommunications service to consumers. We note that tribal members residing on 
the Pine Ridge Reservation may face impediments to affordable telecommunications service that 
may be addressed by the introduction of wireless service. In addition, we note that Western 
Wireless has actively sought the participation of the tribe in formulating its service package and 
has entered into an agreement with the Oglala Sioux Tribe to specifically address the 
telecommunications needs of the Pine Ridge ~ese rva t ion .~~  

12. An important goal of the Act is to open local telecommunications markets to 
competition.28 Designation of qualified ETCs promotes competition and benefits consumers by 
increasing customer choice, innovative services, and new technologies. Competition will allow 
tribal members on the Pine Ridge Reservation to choose service based on pricing, service 
quality, customer service, and service availability.29 In addition, we find that the provision of 
competitive service will facilitate universal service to the benefit of tribal members on the Pine 
Ridge Reservation by creating incentives to ensure that quality services are available at "just, 
reasonable, and affordable rates."30 

13. Granting Western Wireless ETC status also will serve the public interest by 

24 Western Wireless Petition at 24. 

25 TweIftJz Report and Order, 15 FCC Rcd at 12250, para. 79. 

26 Three rural telephone companies serve I;ortions of the Pine Ridge Reservation. These include: Fort Randall 
Telephone Co. d/b/a Mount Rushmore Tel. Co. (Fort Randall), Great Plains Communications, Inc. (Great Plains), 
and Golden West Telecommunications, Inc. (Golden West). 

27 Western Wireless Petition at 2-7. See also Letter fi-om John Yellow Bird Steele, President of the Oglala Sioux 
Tribe, to Michael Powell, Chairman of the FCC, dated March 12,2001. 

28 According to the Joint Explanatory Statement, the purpose of the 1996 Act is "to provide for a pro-competitive, 
de-regulatory national policy framework designed to accelerate rapidly the private sector deployment of advanced 
telecommunications and information technologies and services to all Americans by opening all telecommunications 
markets to competition. . . ." Joint Explanatory Statement of the Committee of Conference, H.R. Conf. Rep. No. 
458, 1 0 4 ~  Cong., 2d Sess. at 113 (Joint Explanatory Statement). 

29 Western Wireless Petition at 27-28. 

30 47 U.S.C. § 254(b)(1). 
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removing impediments to increasing subscribership on the Reservation. In the Twelj?h Report 
and Order, the Commission noted that along with depressed economic conditions and low per 
capita incomes, the following factors have been identified as impediments to subscribership on 
tribal lands: (1) the cost of basic service; (2) the cost of intrastate toll service (due to limited 
local calling areas); (3) inadequate telecommunications infi-astructure and the cost of line 
extensions and facilities deployment in rural areas; and (4) lack of competitive service providers 
offering alternative te~hnolo~ies.~'  The record indicates that such impediments to subscribership 
exist on the Pine Ridge Reservation. For example, although parties vary in their estimate of 
telephone penetration rates on the Pine Ridge Reservation, it is clear that subscribership on the 
reservation is substantially lower than the national average of approximately 94 percent.32 As 
the Commission noted in the TweZfth Report and Order, the lower-than-average subscribership 
levels on tribal lands are largely due to the lack of access to andlor affordability of 
telecommunications services in these areas.33 

14. We believe the designation of Western Wireless as an ETC will increase 
subscribership by providing to tribal members on the Pine Ridge Reservation substantial benefits 
that are not available from the incumbent carriers.34 For example, Western Wireless will provide 
an expanded local calling area to enable tribal members on the reservation who may currently 
pay toll charges to reach local government offices, health care providers, and family outside of 
the incumbent carrier's local calling area.35 This will substantially enhance the affordability of 
service to many tribal members living on the re~ervation.~~ In addition, wireless service may 
provide a viable technological alternative for those tribal members residing in the most remote 
areas of the reservation that cannot afford the cost of expensive line extensions. We k d  support 
for this conclusion in Western Wireless' assertion that of over 1,000 customers that have signed 
up for its service on the Pine Ridge Reservation, approximately 42 percent had no prior 
telephone service.37 

15. . We reject the general argument that rural areas, such as the Pine Ridge 
Reservation, are not capable of sustaining competition for universal service support. In this case, 
parties have presented no evidence that designation of an additional ETC in areas served by rural 
telephone companies will reduce investment in infi-astructure, raise rates, or reduce service 
quality to consumers in rural areas.38 To the contrary, we believe that competition may provide 

31 Twelfth Report and Order, 15 FCC Rcd at 12220, para. 20. 
32 See, e.g., Western Wireless Petition at 26 (indicating that the penetration rate on the reservation is less than 50%); 
Golden West Comments at 15-1 8 (indicating that approximately 73% of households on the reservation are 
subscniers). 
33 Twelfth Report and Order, 15 FCC Rcd at 12220, para. 20. 

34 See Letter fiom John W. Steele, Triial Chairman of the Oglala Sioux Tribe, to Magalie Roman Salas, FCC, filed 
June 13,2001 (Oglala Sioux June 13 ex parte) (including 188 letters from members of the Oglala Sioux Tri6e 
expressing satisfaction with Western Wireless' service offering and affordability). 

35 Western Wireless Petition at 28. But see Golden West Comments at 21-22 (contending that Golden West has an 
extremely large local calling area); Fort Randall at 6-7. 

36 Western Wireless Petition at 28. 
37 Western Wireless Reply Comments at 4. 

38 See, e.g., Fort Randall Comments at 6-7; Golden West Comments at 13-15; ~ r e 2  Plains Comments at 8. 
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incentives to the incumbent to implement new operating efficiencies, lower prices, and offer 
better service to customers. Although we recognize that some rural areas may in fact be 
incapable of sustaining more than one ETC, no evidence has been presented to demonstrate that 
t h s  is the case on the Pine Ridge Reservation. In addition, we note that only a small portion of 
the total number of lines served by the three rural telephone companies at issue are located 
within the boundaries of the re~ervation.~' Moreover, the federal universal service support 
mechanisms support all lines served by ETCs in high-cost areas. Therefore, to the extent that 
Western Wireless provides new lines to currently unserved consumers or second lines to existing 
wireline subscribers, it will have no impact on the amount of universal service support available 
to the incumbent rural telephone company for those lines that it continues to serve.40 

16. In establishing a public interest requirement for those areas served by rural 
telephone companies, we believe Congress was concerned that consumers in rural areas continue 
to be adequately served should the incumbent carrier exercise its option to relinquish its ETC 
designation under section 214(e)(4).~' We are not presently persuaded by the record before us 
that the incumbent rural telephone companies will be forced to relinquish their ETC designation 
or withdraw service altogether to tribal members as a result of Western Wireless' designation as 
an ETC on the Pine Ridge Reservation. 

17. Designated Service Area. We designate Western Wireless as an ETC for a 
service area that consists of tribal members residing on the Pine Ridge ~ese rva t ion .~~  This 
designation is consistent with our conclusion in the Pine Ridge Jurisdictional Order that we have 
jurisdiction under section 214(e)(6) only over Western Wireless' service to tribal members 
residing on the Pine Ridge ~ese rva t ion .~~  The designated service area differs from the study 
areas of three rural telephone companies (Fort Randall, Golden West, and Great Plains) in as 
much as these study areas extend both beyond the boundaries of the Reservation and to non- 
tribal members residing on the Reservation. This modification is necessary, however, because 
under section 214(e)(6) the Commission's authority to designate carriers as ETCs is limited to 
areas in which the state does not have jurisdiction. As a result, the Commission's authority to 
designate Western Wireless as an ETC in this instance is limited to those tribal members residing 

39 Fort Randall Comments at 2 (indicating that 45 out of 6,3 17 lines in its study area are located on the 
Reservation); Golden West Comments at 3 (indicating that approximately one-quarter of the 16,066 lines in its study 
area are located on the Reservation); Great Plains Comments at 2 (indicating that 121 out of 33,895 lines in its study 
area are located on the Reservation). See also Federal Universal Service Fund Size Projection and Contribution 
Base for the Third Quarter 2001, filed by the Universal Service Administrative Company on May 2,2001 - 
Appendix HC 1. 

40 AS noted above, Western Wireless indicates that nearly half of its customers on the Pine Ridge Reservation are 
new subscribers to the network. 

41 We note that even if the incumbent carrier determined that it no longer desired to be designated as an ETC, 
section 214(e)(4) requires the ETC seeking to relinquish its ETC designation to give advance notice to the 
Commission. Prior to permitting the ETC to cease providing miversal service in an area served by more than one 
ETC, section 214(e)(4) requires that the Commission "ensure that all customers served by the relinquished carrier 
will continue to be served, and shall require sufficient notice to permit the purchase or construction of adequate 
facilities by any remaining eligible telecommunications carrier." The Commission may grant a period, not to exceed 
one year, w i h n  which such purchase or construction shall be completed. 47 U.S.C. 214(e)(4). 

42 Western Wireless is therefore eligible to receive federal universal service support only for its provision of service 
to tribal members. 

43 See generally Pine Ridge Jzu-isdictional Order. 
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within the boundaries of the Pine Ridge Reservation. 

18. We reject the contention of a few parties that the Commission must consult with 
the South Dakota Commission before designating Western Wireless as an ETC for a service area 
that differs fiom the rural telephone company's study area.44 We conclude that the federal-state 
process in section 214(e)(5) contemplates situations in which only one entity, either the state 
commission or this Commission, has the authority to designate the rural telephone company's 
entire study area as the ETC's service area.45 The statute does not address circumstances in 
which an existing study area for a rural carrier may extend beyond jurisdictional boundaries, and 
in which more than one designating entity might be involved in establishing the service area. In 
any event, we do not believe that Congress envisioned that the designating entity might need to 
involve another regulatory body, or seek its permission, before designating an ETC for a service 
area otherwise lying wholly within its jurisdiction, or that a regulatory body without jurisdiction 
over a carrier could interfere with the designating entity's authority to designate that carrier an 
additional ETC within its own jurisdictional authority. In addition, we note that the Commission 
rule and process cited by the South Dakota Commission and other cornrnenters, as set forth in 
section 54.207 of the Commission's rules, was established prior to the adoption of section 
214(e)(6).~~ This rule therefore did not contemplate the current situation in which the 
Commission, in the absence of state jurisdiction over a carrier, has a statutory obligation to be 
the sole designating entity under section 214(e)(6).~~ 

19. To the extent that commenters are concerned that state commissions have an 
opportunity to express any concerns regarding the designated service area, we note that the South 
Dakota Commission has been given ample opportunity to participate in this proceeding. Under , 
the procedures established in the Twelfth Report and Order, the Commission has ensured that the 
South Dakota Commission received notice of Western Wireless' petition for designation as an 
ETC and has been provided with an opportunity to participate in this proceeding.48 Pursuant to 
the guidelines established in the Twelfth Report and Order, the Bureau released, and published in 
the Federal Register, a public notice establishing the pleading cycle for Western Wireless' 

44 See, e.g., Golden West Comments at 12; South Dakota Conmission Coinmeats at 20-24. We note that the South 
Dakota Commission makes no substantive allegations that the designation of a service area that differs fiom the 
rural telephone company's study area will harm consumers in this case. 

45 See Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition for Designation as 
an Eligible Telecommunications Carrier in the State of Wyoming, Memorandum Opinion and Order, CC Docket No. 
96-45, DA 00-2896 (rel. Dec. 26,2000) at para. 24. 

46 See 47 C.F.R. tj 54.207(d). When Congress first enacted section 214(e) in 1996, the statute contained no 
provision for designation of camers that were not subject to the jurisdiction of a state commission. As a result, such 
carriers had no access to a forum in which they could obtain ETC designation. In 1997, Congress amended the Act 
with the addition of section 214(e)(6) to correct this "oversight." 143 Cong. Rec. S12568 (daily ed. Nov. 13, 1997) 
(statement of Sen. McCain). 

47 Section 54.207(d) of the Commission's rules contemplates situations in which the Commission may order a 
carrier to provide service under section 214(e)(3). Pursuant to section 214(e)(3), the Commission, with respect to 
interstate services, and the state, with respect to intrastate services, may order a common camer to provide the 
supported services to an unserved community. See 47 U.S.C. tj 214(e)(3). 

..- 
48 Twelfth Report and Order, 15 FCC Rcd at 12267, para. 120. 
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designation request4' In addition, the public notice was overnight-mailed directly to the South 
Dakota Commission to ensure that the state commission was notified of the notice and comment 
period. This process is specifically designed to notify and encourage participation by the states. 
In fact, the South Dakota Commission has filed comments in this proceeding that we have taken 
into con~ideration.~~ 

20. In addition, as the Commission concluded in Universal Service Order, the 
primary objective in retaining the rural telephone company's study area as the designated service 
area of a competitive ETC is to ensure that competitors will not be able to target only the 
customers that are the least expensive to serve and th~ls undercut the incumbent carrier's ability 
to provide ser~ice.~'  We therefore also note that rural telephone companies now have the option 
of disaggregating and targeting high-cost support below the study area level so that support will 
be distributed in a manner that ensures that the per-line level of support is more closely 
associated with the cost of providing service.52 Therefore, any concern regarding "cream- 
skimming" of customers that may arise in designating a service area that does not encompass the 
entire study area of the rural telephone company has been substantially eliminated. 

21. Finally, we reject the contention of some cornrnenters that Western Wireless is 
precluded by the TwelJh Report and Order from seeking designation fiom this Commission due 
to its pending designation request before the South Dakota Commission for service areas outside 
the Pine Ridge ~ese rva t ion .~~  In so doing, we note that Western Wireless has removed the study 
areas of Golden West and Great Plains, which encompass the vast majority of the Pine Ridge 
Reservation, fiom its request for designation before the South Dakota   om mission.^^ It appears, 
however, that a small portion of Fort Randall's study area is subject to both the designation 
proceedings before this Commission and the South Dakota  omm mission.^^ To the extent that this 

49 Coinmon Carrier Bureau Seeks Colnment on Western Wireless' Petition for Designation as an Eligible 
Telecommunications Carrier for the Pine Ridge Reservation in South Dakota, Public Notice, CC Docket No. 96-45, 
DA 01-278 (rel. Feb. 2,2001). See also 66 Fed. Reg. 9705 (Feb. 9,2001). 
50 See South Dakota Commission Comments. 

'' Federal-State Joint Board on Universal Service Order, Report and Order, CC Docket No. 96-45, 12 FCC Rcd 
8776 at 8881, para. 189 (1997) (Universal Service Order) (subsequent history omitted). 

52 Federal-State Joint Board on Universal Service, Multi-Association Group (MAG) Plan for Regulation of 
Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, Fourteenth 
Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed Rulemaking in CC 
Docket No. 96-45, and Report and Order in CC Docket No. 00-256, FCC 01-157 at paras. 144-164 (rel. May 23, 
2001) (Rural Task Force Order). 

53 See, e.g., Golden West Comments at 5-8; Great Plains Comments at 4; NTCA Comments at 2. See also Twelfth 
Report and Order, 15 FCC Rcd at 12268-69, para. 126 ("we will not make a jurisdictional determination under 
section 214(e)(6) if the affected state commission has initiated a proceeding in response t0.a designation request 
under section 2 l4(e)(2)."). 

54 Letter fiom David Sieradzki, Counsel for Western Wireless, to Magalie Roman Salas, FCC, filed June 5,2001. 
See also Letter from David Sieradzki, Counsel for Western Wireless, to Magalie Roman Salas, FCC, filed June 1, 
2001. Letter from David Sieradzki, Counsel for Western Wireless, to Magalie Roman Salas, FCC, filed July 24, 
2001 at 5. 

55 Letter from Bruce Hanson, Fort Randall Telephone Company, to Magalie Roman Salas, FCC, filed July 10,2001 
(Fort Randall July 10 ex parte). 
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overlap exists, we conclude that such overlap is de mini rn i~ .~~ Accordingly, we find that there is 
little potential for duplication of efforts by this Commission and the South Dakota Commission. 
For these reasons, we find that any de minimis overlap due to Fort Randall's study area would 
not preclude us from considering Western Wireless' petition. 

IV. ANTI-DRUG ABUSE ACT CERTIFICATION 

22. Pursuant to section 5301 of the Anti-Drug Abuse Act of 1988, no applicant is 
eligible for any new, modified, or renewed instrument of authorization from the Commission, 
including authorizations issued pursuant to section 214, unless the applicant certifies that neither 
it, nor any party to its application, is subject to the denial of federal benefits, including 
Commission benefits.57 Western Wireless has provided a certification indicating that no party to 
its petition is subject to a denial of federal benefits, including Commission benefits, pursuant to 
section 5301 of the Anti-Drug Abuse Act of 1 988.58 

V. ORDERING CLAUSES 

23. Accordingly, IT IS ORDERED that, pursuant to the authority contained in 
sections 1,4, and 214(e)(6) of the Communications Act of 1934, as amended, 47 U.S.C. §$ 15 1, 
154, and 214(e)(6), Western Wireless Corporation IS DESIGNATED AN ELIGIBLE 
TELECOMMUNICATIONS CARRIER for service to the tribal members on the Pine Ridge 
Reservation in South Dakota, as discussed herein. 

24. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order 
SHALL BE transmitted by the Common Carrier Bureau to the Universal Service Administrative 
Company. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 
Secretary 

56 For example, Fort Randall indicates that it provides service to only 47 customers on the Pine Ridge Reservation. 
See Fort Randall July 10 ex parte. 

57 47 C.F.R. 5 1.2002(a); 21 U.S.C. 8 862. 
58 Western Wireless Petition at 30, App. H. 
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DISSENTING STATEMENT OF 
COMMISSIONER KEVIN J. MARTIN 

Re: Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition 
for Designation as an Eligible Telecomnzunications Carrier for the Pine Ridge 
Reservation in South Dakota, Memorandum Opinion and Order, CC Docket No. 96-45. 

I dissent from the Commission's determination that the South Dakota Public Utilities 
Commission lacks jurisdiction to designate Western Wireless as an eligible telecommunications 
carrier (ETC) in its service to Indians on the Pine Ridge Reservation. Section 214(e)(6) states 
that the Commission may designate as an ETC "a common carrier providing telephone exchange 
service and exchange access that is not subject to the jurisdiction of a State commission." 47 
U.S.C. 5 214(e)(6). As the Commission acknowledges, Congress added this provision based on 
concerns that some Indian controlled carriers had been unable to obtain a fonun in which to seek 
ETC status due to limitations on the jurisdiction of particular State commissions. See Federal- 
State Joint Board on Universal Service; Promoting Deployment and Subscribership in Unsewed 
and Underserved Areas, Including Tribal and Insular Areas, Twelfth Report and Order, 
Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 FCC Rcd 
12208, 7 98 (2000). Congress thus amended the statute to ensure that every carrier has some 
forum in which to obtain ETC status and thereby receive universal service support. See Pine 
Ridge Jurisdiction Order 7 3. 

In my view, the Commission has taken a misguided approach to effectuating Congress's 
intent. Rather than simply ensuring that carriers have a place to go when State commissions or 
courts conclude that a State lacks jurisdiction, the Commission has made itself the arbiter of 
competing jurisdictional claims made by States and Indian tribes. The Commission has chosen 
to displace State claims of jurisdiction based on its own analysis of the merits, using "a 
complicated and intensely fact-specific legal inquiry informed by principles of tribal sovereignty 
and requiring the interpretation of treaties, and federal Indian law and state law." Twelfth Report 
and Order, 15 FCC Rcd 7 108. The Commission should refrain from making such 
determinations. As a body devoted to the oversight of our nation's communications, we have 
neither the experience, skill, nor authority to make these complicated and contentious decisions 
regarding the power of Indian tribes and States. 

Moreover, despite the Commission's best efforts, its decision in this case is fraught with 
legal and practical problems. Among other things, we have set up a regime in which Western 
Wireless will receive universal service funding for serving Indians but not non-Indians, even if 
they live on the same land. This approach conflicts with our statutory obligation to make ETC. 
designations for a particular "service area," which, by statute, "means a geographic area." 47 
U.S.C. 5 214(e)(5). In this case, the Orders even acknowledge that the State has jurisdction to 
make the designation with respect to some of the residents within the service area. To the extent 
the Commission could not lawfi~lly make a designation for the entire geographic area, as its 
Orders conclude, it bolsters my view that we should not be malung designations in such cases at 
all. Additionally, we have set up a regime in which different carriers serving the same people 
will be regulated by different entities, depending largely on whether the carrier has "consented to 
tribal jurisdiction." Pine Ridge Jurisdiction Order 21. This regime will only encourage forum 
shopping and make impossible any coherent telecommunications policy on the reservation. 
Finally, in designating Western Wireless as an ETC, we have made a public interest 
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determination that may differ fiom the one made by the South Dakota Commission, which is in a 
superior position to assess the relevant local conditions. 

I worry that this decision will only encourage more parties to come before the 
Commission seeking to displace State claims of jurisdiction. While Indian tribes may have 
legitimate claims of sovereignty in these situations, both they and the States deserve a better 
fonun than this one to resolve their claims. I am convinced that the parties would be far better 
served by resolving such claims through the legal process in the courts and letting the 
Commission devote its limited resources to issues of communications. Accordingly, I 
respectfully dissent. 
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By the Commission: Commissioner Furchtgott-Roth dissenting and issuing a statement. 

I. INTRODUCTION 

1. In this Declaratory Ruling, we provide guidance to remove uncertainty and 
terminate controversy regarding whether section 214(e)(l) of the Communications Act of 1934, 
as amended, (the Act) requires a common carrier to provide supported services throughout a 
service area prior to being designated an eligible telecommunications carrier (ETC) that may 
receive federal universal service support.' We believe the guidance provided in this Declaratory 
Ruling is necessary to remove substantial uncertainty regarding the interpretation of section 
214(e)(l) in pending state commission and judicial  proceeding^.^ We believe the guidance 
provided in this Declaratory Ruling will assist state commissions in acting expeditiously to hlfill 
their obligations under section 214(e) to designate competitive carriers as eligible for federal 
universal service s~lpport. 

1 The Commission may, in accordance with section 5(d) of the Administrative Procedure Act, on motion or on its 
own motion, issue a declaratory ruling terminating a controversy or removing uncertainty. See 5 U.S.C. fj 554(e), 
47 C.F.R. fj 1.2. 

See, e.g., Letter from Competitive Universal Service Coalition, to Chairman William E. Kennard, FCC, dated 
March 8,2000 at 2, 6; Letter fiom Gene DeJordy, Western Wireless, to Chairman William E. Kennard, FCC, dated 
March 29,2000 at 1-2; Petition for Preemption of an Order of the South Dakota Public Utilities Conzmission, filed 
by Western Wireless (June 23, 1999) (Western Wirelesspetition); The Filing by GCC License Corporation for 
Designation as an Eligible Telecommunications Carrier, Notice of Appeal to the Supreme Court of South Dakota, 
Civ. 99-235, filed by the South Dakota Public Utilities Commission (May 10,2000) (South Dakota PUC Notice of 
Appeal). 
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2. We believe that interpreting section 214(e)(l) to require the provision of service 
throughout the service area prior to ETC designation prohibits or has the effect of prohibiting the 
ability of competitive carriers to provide telecommunications service, in violation of section 
253(a) of the Act. We find that such an interpretation of section 214(e)(l) is not competitively 
neutral, consistent with section 254, and necessary to presenre and advance universal service, and 
thus does not fall within the authority reserved to the states in section 253(b). In addition, we 
find that such a requirement conflicts with section 214(e) and stands as an obstacle to the 
accomplishment and execution of the full purpose and objectives of Congress as set forth in 
section 254. Consequently, under both the authority of section 253(d) and traditional federal 
preemption authority, we find that to require the provision of service throughout the service area 
prior to designation effectively precludes designation of new entrants as ETCs in violation of the 
intent of Congress. We believe that the guidance provided in this Declaratory Ruling will further 
the goals of the Act by ensuring that new entrants have a fair opportunity to provide service to 
consumers living in high-cost areas. 

3. We note that Western Wireless has raised similar issues in its petition for 
preemption of a decision of the South Dakota Public Utilities Commission (South Dakota PUC).~ 
In its petition, Western Wireless asks the Commission to preempt, under section 253 and as 
inconsistent with the Act, the South Dakota PUC's requirement that, pursuant to section 214(e), a 
carrier may not receive designation as an ETC unless it is providing service throughout the 
service area. In light of the recent South Dakota Circuit Court decision overturning the South 
Dakota PUC's decision and granting Western Wireless ETC status in each exchange served by 
non-rural telephone companies in South Dakota, we believe that it is unnecessary to act on the 
Western Wireless petition at this time.4 In doing so, we note that section 253(d) requires the 
Commission to preempt state action only "to the extent necessaly to correct such violation or 
in consist en^^."^ We acknowledge, however, that the South Dakota Circuit Court Order has been 
automatically stayed with the filing of the South Dakota PUC's notice of appeal to the Supreme 
Court of South ~ a k o t a . ~  We therefore place Western Wireless' petition for preemption of the 
South Dakota PUC Order in abeyance pending final resolution of this appeal.7 The Commission 

3 See Westem Wireless petition. Comments cited herein are in response to this petition. See also The Filing by 
GCCLicense Corporation for Designation as an Eligible Telecommunications Cam'er, Finding of Facts and 
Conclusions of Law; Notice of Entry of Order, Before the Public Utilities Commission of the State of South 
Dakota, TC98-146 (May 19, 1999). 

Filing by GCC License Corporation for Designation as an Eligible Telecommunications Carrier, Findings of 
Fact, Conclusions of Law, and Order, Civ. 99-235 (SD Sixth Jud. Cir. March 22,2000) (South Dakota Circuit 
Court Order) (concludmg that the South Dakota PUC "erred as a matter of law by determining that an applicant for 
ETC designation must first be providing a universal service offering to every location in the requested designated 
service area prior to being designated an ETC"). 

5 47 U.S.C. 5 253(d) (emphasis added). 

6 See South Dakota Codified Laws 5 15-26A-38. 

South Dakota PUC Notice of Appeal. 
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I 

will make a determination at that time as to whether it is necessay to proceed consistent with the 
guidance provided in this Declaratory Ruling. 

11. BACKGROUND 

A. The Act 

4. Section 254(e) provides that "only an eligible telecommunications carrier 
designated under section 214(e) shall be eligible to receive specific Federal universal service 
support."8 Section 214(e)(2) provides that "[a] State commission shall upon its own motion or 
upon request designate a common carrier that meets the requirements of [subsection 214(e)(l)] as 
an eligible telecommunications carrier for a service area designated by the State commis~ion."~ 

5. Section 2 l4(e)(l) provides that: 

A common carrier designated as an eligible telecommunications carrier under 
[subsections 214(e)(2), (3)' or (6)] shall be eligible to receive universal service 
support in accordance with section 254 and shall, throughout the service area for 
whch the designation is received - 

(A) offer the services that are supported by Federal universal 
service support mechanisms under section 254(c), either using its 
own facilities or a combination of its own facilities and resale of 
another carrier's services (including the services offered by another 
eligible telecommunications carrier); and 

(l3) advertise the availability of such services and the charges 
therefor using media of general distribution.1° 

6. Section 253 establishes the legal framework for Commission preemption of a state 
statute, regulation, or legal requirement that prohibits or has the effect of prohibiting the 
competitive provision of telecommunications service. The Commission has interpreted and 
applied this standard on a nuinber of occasions." First, the Commission m s t  determine whether 

8 47 U.S.C. 5 254(e). 

9 47 U.S.C. 5 214(e)(2). 

10 47 U.S.C. § 214(e)(l). 

I' See, e.g., American Communications Services, Inc., MCI Telecommunications Co~p.  Petition for Expedited 
Declaratory Ruling Preempting Arkansas Teleconzmunications Regulatoly Reform Act of 1997 Pursuant to 
Sections 251, 252, and 253 of tlze Comnzunicatiom Act, as amended, Memorandum Opinion and Order, CC 
Docket No. 97-100, FCC 99-386 (rel. Dec. 23, 1999); Petition ofpittencrieff Communications, Inc., foi- 
Declaratoly Ruling Regarding Preemption of the Texas Public Utility Regulato7y Act of 1995, Memorandum 
Opinion and Order, File No. WTBPOL 96-2, 13 FCC Rcd 1735 (1997) a f d  CTIA v. FCC, 168 F.3d 1332 (D.C. 
Cir. 1999) (Pittencrieff Commz~nications, Inc.); Silver Star Telephone Company, Inc., Petition for Preemption and 
(continued.. . .) 
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the challenged law, regulation, or requirement violates section 253(a). Specifically, the 
Commission examines whether the state provision "prohibit[s] or ha[s] the effect of prohibiting 
the ability of any entity to provide any interstate or intrastate telecommunications ~ervice."'~ 

7. If the Comrnission finds that the state requirement violates section 253(a), then it 
will determine whether it is nevertheless permissible under section 253(b). The criteria set forth 
in section 253(b) preserve the states' ability to impose, on a competitively neutral basis and 
consistent with section 254, requirements necessary to preserve and advance universal service.13 
The Commission has held that a state program must meet all three criteria - it must be 
"competitively neutral," "consistent with Section 254," and "necessary to preserve and advance 
universal serviceyy - to fall within the "safe harbory7 of section 253(b).I4 The Commission has 
preempted state regulations for failure to satisfy even one of the three criteria.15 If a requirement 
otherwise impermissible under section 253(a) does not satisfy section 253(b), the Commission 
must preempt the enforcement of the requirement in accordance with section 253(d).16 

B. Federal Preemption Authority 

8. . The Supremacy Clause of the Constitution empowers Congress to preempt state 
or local laws or regulations under certain specified conditions.17 As explained by the United 
States Supreme Court: 

Pre-emption occurs when Congress, in enacting a federal statute, 
expresses a clear intent to preempt state law, when there is outright or 
actual conflict between federal and state law, where compliance with 
both federal and state law is in effect physically impossible, where there 
is implicit in federal law a banier to state regulation, where Congress has 
legislated comprehensively, thus occupying an entire field of regulation 

(Continued fkom previous page) 
Declaratory Ruling, Memorandum Opinion and Order, CCB Pol 97-1, 12 FCC Rcd 15639 (1997) (Silver Star) 
reconsideration denied, 13 FCC Rcd 16356 (1998) afd, RT Communications, Inc. V. FCC, 201 F.3d 1264 (loth 
Cir. 2000). 

12 47 U.S.C. 4 253(a). 

13 47 U.S.C. 5 253p). 

l4 Piyencrieff Communications, Inc., 13 FCC Rcd at 1752, para. 33. 

Is For example, in Silver Star, the Commission preempted a Wyoming statute for its failure to satisfy the 
"competitive neutrality" criterion. Silver Star, 12 FCC Rcd at 15658-60, paras. 42,45. 

l6 47 U.S.C. 4 253(d). ("If, after notice and an opportunity for public comment, the Commission determines that a 
State or local government has permitted or imposed any statute, regulation, or legal requirement that violates 
subsection (a) or (b), the Commission shall preempt the enforcement of such statute, regulation, or legal 
requirement to the extent necessary to correct such violation or inconsistency."). 

l7 Louisiana Public Service Commission v. FCC, 476 US. 355,368 (1986). 

4 
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and leaving no room for the States to supplement federal law, or where 
the state law stands as an obstacle to the accomplishment and execution 
of the full objectives of ~ongress . '~  

It is well established that "[plre-emption may result not only fi-om action taken by Congress 
itself; a federal agency acting within the scope of its congressionally delegated authority may 
preempt state  regulation^."'^ 

111. DISCUSSION 

A. Section 253(a) Analysis 

1. Background 

9. In order to determine whether a section 253(a) violation has occurred, we must 
consider whether the cited statute, regulation, or legal requirement "may prohibit or have the 
effect of prohibiting the ability of any entity to provide any interstate or intrastate 
telecommunications service."20 We therefore examine whether the requirement that a carrier 
must be providing service throughout the service area prior to designation as an ETC "may 
prohibit or have the effect of prohibiting" carriers that are not incumbent LECs from providing 
telecommunications service. 

2. Discussion 

10. We find that requiring a new entrant to provide service throughout a service area 
prior to designation as an ETC has the effect of prohibiting the ability of the new entrant to 
provide intrastate or interstate telecommunications service, in violation of section 253(a). 

11. Legal Requirement. As an initial matter, we find that the requirement that a new 
entrant must provide service throughout its service area as a prerequisite to designation as an 
ETC under section 214(e) constitutes a state "legal req~lirement" under section 253(a). We have 
previously concluded that Congress intended the phrase, "[sltate or local statute or regulation, or 
other State or local requirement" in section 253(a), to be inteqxeted broadly.21 The resolution of 

18 Id. at 368-369 (citations omitted). 

19 Id. at 369; Fidelity Federal Sav. And Loan Ass h v. De La Cuesta, 458 US .  141, 153-54 (1982); City ofNew 
York v. FCC, 486 US. 57, 64 (1988) ("[tlhe statutorily authorized regulations of an agency wilI pre-empt any state 
or local law that conflicts with such regulations or frustrates the purposes thereof"). 

20 See 47 U.S.C. 5 253(a). 

21 See The Petition of the State ofMinnesota for a Declarato?y Ruling Regarding the Effect of Section 253 on an 
Agreement to Install Fiber Optic Wholesale Transport Capacity in State Freeway Rights-of- Way, Memorandum 
Opinion and Order, CC Docket No. 98-1, FCC 99-402 (rel. Dec. 23, 1999) (concluding that an agreement between 

I 

a developer and the State creates a "legal requirement" subject to section 253 preemption) at paras. 17-1 8 
(continued.. . .) 
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a carrier's request for designation as an ETC by a state commission is legally binding on the 
carrier and may prohibit the carrier from receiving federal universal service support. We find 
therefore that any such requirement constitutes a "legal requirement" under section 253(a). 

12. prohibit in^ the Provision of Telecommunications Service. We fmd that an 
interpretation of section 214(e) requiring carriers to provide the supported services throughout 
the service area prior to designation as an ETC has the effect of prohibiting the ability of 
prospective entrants from providing telecommunications service.22 A new entrant faces a 
substantial barrier to entry if the incumbent local exchange carrier (LEC) is receiving universal 
service support that is not available to the new entrant for serving customers in high-cost areas. 
We believe that requiring a prospective new entrant to provide service throughout a service area 
before receiving ETC status has the effect of prohibiting competitive entry in those areas where 
universal service support is essential to the provision of affordable telecommunications service 
and is available to the incumbent LEC. Such a requirement would deprive consumers in high- 
cost areas of the benefits of competition by insulating the incumbent LEC fiom competition. 

13. No competitor would ever reasonably be expected to enter a high-cost market and 
compete against an incumbent carrier that is receiving support without first knowing whether it is 
also eligible to receive such support.23 We believe that it is unreasonable to expect an 
unsupported carrier to enter a high-cost market and provide a service that its competitor already 
provides at a substantially supported price. Moreover, a new entrant cannot reasonably be 
expected to be able to make the substantial financial investment required to provide the 
supported services in high-cost areas without some assurance that it will be eligible for federal 
universal service support.24 In fact, the carrier may be unable to secure financing or finalize 
business plans due to uncertainty surrounding its designation as an ETC. 

14. In addition, we find such an interpretation of section 214(e)(l) to be contrary to 
the meaning of that provision. Section 214(e)(l) provides that a common carrier designated as 
an eligible telecommunications carrier shall "offery'and advertise its  service^.'^ The language of 

(Continued from previous page) 
(Minnesota Declaratory Ruling). "We believe that interpreting the term 'legal requirement' broadly, best fulfills 
Congress' desire to ensure that states and localities do not thwart the development of competition." Id. 

22 See, e.g., ALTS comments at 3-5; AT&T comments at 7-9; CTIA reply comments at 4; Minnesota PUC 
comments at 2; PCIA comments 4-5; Washington UTC reply comments at 3. 

23 Western Wireless petition at 8. 

24 See Minnesota Cellular Corporation S Petition for Designation as an Eligible Telecommunications Carrier, 
Order Granting Preliminary Approval and Requiring Further Filings, Docket No. P-5695lM-98-1285 (Oct. 27, 
1999) (Minnesota PUC Order) at 7. 

25 47 U.S.C. 5 214(e)(l). 
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the statute does not require the actual provision of service prior to de~ignation.~~ w e  believe that 
this interpretation is consistent with the underlying congressional goal of promoting competition 
and access to telecommunications services in high-cost areas. In addition, this interpretation is 
consistent with the Commission's conclusion that a carrier must meet the section 214(e) criteria 
as a condition of its being designated an eligible carrier "and then must provide the designated 
services to customers pursuant to the terms of section 214(e) in order to receive 

15. In addition, we note that ETC designation only allows the camer to become 
eligible for federal universal service support. Support will be provided to the carrier only upon 
the provision of the supported services to consumers.28 We note that ETC designation prior to 
the provision of service does not mean that a carrier will receive support without providing 
service.2g We also note that the state commission may revoke a carrier's ETC designation if the 
carrier fails to comply with the ETC eligibility criteria. 

16. In addition, we believe the fact that a carrier may already be providing service 
within the state prior to designation is not conclusive of whether the carrier can reasonably be 
expected to provide service throughout the service area, particularly in high-cost areas, prior to 
designation. While a requirement that a carrier be providing service throughout the service area 
may not affect the provision of service in lower-cost areas, it is likely to have the effect of 
prohibiting the ability of carriers without eligibility for, s~lpport to provide service in high-cost 
areas. 30 

17. Gaps in Coverage. We find the requirement that a carrier provide service to every 
potential customer throughout the service area before receiving ETC designation has the effect of 
prohibiting the provision of service in high-cost areas. As an ETC, the incumbent LEC is 
required to make service available to all consumers upon request, but the incumbent LEC may 
not have facilities to every possible consumer.31 We believe the ETC requirements should be no 

26 See, e.g., Westem Wireless Corporation Designated Eligible Carrier Application, Findings of Fact, 
Conclusions of Law and Order, North Dakota Public Service Commission, Case No. PU-1564-98-428 (Dec. 15, 
1999) (North Dakota Order); Minnesota PUC Order. See also Washington UTC reply comments at 3-5. 

'7 Federal-State Joint Board on Universal Service, Report and Order, CC Docket No. 96-45,12 FCC Rcd 8876, 
8853, para. 137 (1997), as corrected by Federal-State Joint Board on Universal Service, Erratum, CC Docket No. 
96-45, FCC 97-157 (rel. June 4, 1997), afd in part, rev'd in part, remanded in part sub nom. Texas Ofice of 
Public Utility Cozazsel v. FCC, 183 F.3d 393 (5" Cir. 1999) cert. granted, 120 S.Ct. 2214 (U.S. June 5,2000) (No. 
99-1244) (Universal Service Order) (emphasis in original). 

28 Universal Service Ordel; 12 FCC Rcd 8853, para. 137. 

29 Washington UTC reply comments at 4. 

30 ALTS comments at 4-5. 

31 See Minnesota PUC Order at 11, concluding that, ''[all1 carriers, but especially rural camers, have pockets 
within their study areas where they have no customers or facilities. If development occurs, they have to build out 
to the new customer or customers. Minnesota Cellular appears to have the same build-out capacity as the 
(continued.. . .) 
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different for carriers that are not incumbent LECs. A new entrant, once designated as an ETC, is 
required, as the incumbent is required, to extend its network to serve new customers upon 
reasonable request. We find, therefore, that new entrants must be allowed the same reasonable 
opportunity to provide service to requesting customers as the incumbent LEC, once designated as 
an E T C . ~ ~  T.hUs, we find that a telecommunications carrier's inability to demonstrate that it can 
provide ubiquitous service at the time of its request for designation as an ETC should not 
preclude its designation as an ETC. 

18. State Authority. Finally, although Congress granted to state commissions, under 
section 214(e)(2), the primary authority to make ETC designations, we do not agree that this 
authority is without any l irnitat i~n.~~ While state commissions clearly have the authority to deny 
requests for ETC designation without running afoul of section 253, the denials must be based on 
the application of competitively neutral criteria that are not so onerous as to effectively preclude 
a prospective entrant from providing service. We believe that this is consistent with sections 
214(e), 253, and 254, as well as the decision of the United States Court of Appeals for the Fifth 
Circuit in Texas Ofice of Public Utility Counsel v. FCC? We reiterate, however, that the state 
commissions are primarily responsible for making ETC designations. Nothing in this 
Declaratory Ruling is intended to undermine that responsibility. In fact, it is our expectation that 
the guidance provided in this Declaratory Ruling will enable state commissions to move 
expeditiously, in a pro-competitive manner, on many pending ETC designation requests. 

B. Section 253(b) Analysis 

1. Background 

19. Section 253(b) preserves the state's authority to impose a requirement affecting 

(Continued from previous page) 
incumbents, and the potential need for build-out is no reason to deny ETC status." See also North Dakota Order at 
para. 36, concluding that, "[a] requirement to be providing the required universal services to 100% of a service 
area before receiving designation as an ETC could be so onerous as to prevent any other carrier from receiving the 
ETC designation in any service area and would require the Commission to rescind the ETC designation already 
given to North Dakota ILECs and Polar Telecom, Inc." 

32 See, e.g., Minnesota PUC Order at 10-1 1; North Dakota Order at para. 36; Washington UTC reply comments 
at 5-6. See also South Dakota Circuit Court Order, Conclusions of Law at para. 12. 

33 See, e.g., Coalition of Rural Telephone Companies comments at 12 (contending that state decisions under 
section 214(e) should not be reviewed under section 253); South Dakota PUC comments at 9 (contending that 
preemption may not be granted because the South Dakota PUC exercised a power lawfUlly delegated to it by 
Congress in a manner consistent with federal law). 

34 See Texas Ofice ofpublic Utility Counsel v. FCC, 183 F.3d 393,418 n.3 1 (5" Cir. 1999) cert. granted, 120 
S.Ct. 2214 W.S. June 5,2000) (No. 99-1244) ("if a state commission imposed such onerous eligibility 
requirements that no otherwise eligible camer could receive designation, that state commission would probably run 
afoul of 5 214(e)(2)'s mandate to 'designate' a carrier or 'designate' more than one carrier."). 
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the provision of telecommunications services in certain circ~rnstances.~~ Section 253(b) allows 
states to impose, on a competitively neutral basis and consistent with section 254, requirements 
necessary to preserve and advance universal service, protect the public safety and welfare, ensure 
the continued quality of telecommunications service, and safeguard the rights of c o n s ~ m e r s . ~ ~  
Section 253(d) requires that we preempt such requirements unless we find that they meet each of 
the relevant criteria set forth in section 253(b). The Commission has preempted state regulations 
for failure to satisfy even one of the relevant criteria.37 

2. Discussion 

20. We find that a requirement to provide the supported services throughout the 
service area prior to designation as an ETC does not fall within the "safe harbor" provisions of 
section 253(b). To the contrary, we find that this requirement is not competitively neutral, 
consistent with section 254, or necessary to preserve and advance universal service. We 
therefore find that a requirement that obligates new entrants to provide supported services 
throughout the service area prior to designation as an ETC is subject to our preemption authority 
under section 253(d). 

21. Competitive Neutralitv. We find that the requirement to provide service prior to 
designation as an ETC is not competitively neutral. We believe this finding is consistent with the 
Commission's determination in the Universal Service Order that "[c]ompetitive neutrality means 
that universal service support mechanisms and rules neither d a i r l y  advantage nor disadvantage 
one provider over another, and neither unfairly favor nor disfavor one technology over 
another."38 At the outset, we believe that, to meet the competitive neutrality requirement in non- 
rural telephone company service areas, the procedure for designating carriers as ETCs should be 
functionally equivalent for incumbents and new entrants.39 As discussed above, requiring the 
actual provision of supported services throughout the service area prior to ETC designation 
unfairly skews the universal service support mechanism in favor of the incumbent LEC. As a 
practical matter, the carrier most likely to be providing all the supported services throughout the 
requested designation area before ETC designation is the incumbent LEC.~' Without the 

35 47 U.S.C. 5 253(b). Section 253(c) sets forth additional situations, which are not present here, in which a state 
or local government requirement that inhibits entry may still be acceptable. 

36 47 U.S.C. (5 253(b). 

37 For example, in Silver Star, the Commission preempted a Wyoming statute for its failure to satisfy the 
"competitive neutrality" criterion. Silver Star, 12 FCC Rcd at 15658-60, paras. 42,45. 

38 Universal Service Order, 12 FCC Rcd at 8801, para. 47. 

39 We thus would be troubled by a process in which the incumbent LEC were able to self-certify that it meets the 
criteria for ETC designation, while new entrants were subject to a more rigorous, protracted state proceeding. 

40 The 1996 Act required carriers to receive an eligible telecommunications carrier designation under section 
214(e) to become eligible for federal high-cost support. 47 U.S.C. (5 254(e). 
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assurance of eligibility for universal service fimding, it is unlikely that any .non-incumbent LEC 
will be able to make the necessary investments to provide service in high-cost areas. 

22. We are not persuaded that such a requirement is competitively neutral merely 
because the requirement to provide service prior to ETC designation applies equally to both new 
entrants and incumbent L E C S . ~ ~  We recently concluded that the proper inquiry is whether the 
effect of the legal requirement, rather than the method imposed, is competitively neutral.42 As 
discussed above, we find that the result of such a requirement is to favor incumbent LECs over 
new entrants. Unlike a new entrant, the incumbent LEC is already providing service and 
therefore bears no additional burden from a requirement that it provide service prior to 
designation as an ETC. We therefore find that requiring the provision of supported services 
throughout the service area prior to ETC designation has the effect of uniquely disadvantaging 
new entrants in violation of section 253(b)'s requirement of competitive neutrality. 

23. Consistent with Section 254 and Necessary to Preserve and Advance Universal 
Service. We find that the requirement to provide service prior to designation as an ETC is not 
consistent with section 254 or "necessary to preserve and advance universal service."43 To the 
contrary, we find that such a requirement has the effect of prohibiting the provision of service in 
high-cost areas. As discussed above, this requirement clearly has a disparate impact on new 
entrants, in violation of the competitive neutrality and nondiscriminatory principles embodied in 
section 254.44 We believe that it is unreasonable to expect an unsupported carrier to enter a high- 
cost market and provide a service that its competitor already provides at a substantially supported 
price. If new entrants are not provided with the same opportunity to receive universal service 
support as the incumbent LEC, such carriers will be discouraged from providing service and 
competition in high-cost areas.45 Consequently, under an interpretation of section 214(e) that 
requires new entrants to provide service throughout the service area prior to designation as an 

41 South Dakota PUC comments at 10; South Dakota Independent Telephone Coalition at 31 

42 Minnesota Declaratory Ruling at para. 5 1 (emphasis added). "We do not believe that Congress intended to 
protect the imposition of requirements that are not competitively neutral in their eflect on the theory that the non- 
neutral requirement was somehow imposed in a neutral manner. Moreover, we do not believe that this narrow 
interpretation is appropriate because it would undermine the primary purpose of section 253 - ensuring that no 
state or locality can erect legal barriers to entry that would frustrate the 1996 Act's explicit goal of opening all 
telecommunications markets to competition." 

43 47 U.S.C. 5 253(b). 

Universal Service Order, 12 FCC Rcd at 8801, para. 48 ("We agree with the Joint Board that an explicit 
recognition of competitive neutrality in the collection and distribution of funds and determination of eligibility in 
universal service support mechanisms is consistent with congressional intent and necessary to promote a pro- 
competitive, de-regulatory national policy framework."). 

45 The Commission recognized that, in order to promote competition and the availability of affordable access to 
telecommunications service in high-cost areas, there must be a competitively neutral support mechanism for 
competitive entrants and incumbent LECs. Universal Service Order, 12 FCC Rcd at 8932, para. 287. 
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ETC, the benefits that may otherwise occur as a result of access to affordable 
telecommunications services will not be available to consumers in high-cost areas. We believe 
such a result is inconsistent with the underlying universal service principles set forth in section 
254(b) that are designed to preserve and advance universal service by promoting access to 
telecomm~mications services in high-cost areas.46 

24. A new entrant can make a reasonable demonstration to the state commission of its 
capability and commitment to provide universal service without the actual provision of the 
proposed service. There are several possible methods for doing so, including, but not limited to: 
(1) a description of the proposed supported by appropriate submissions; (2) a demonstration of 
the extent to which the carrier may otherwise be providing telecommunications services within 
the state service technology, as;47 (3) a description of the extent to which the carrier has entered 
into interconnection and resale  agreement^;^^ or, (4) a sworn affidavit signed by a representative 
of the carrier to ensure compliance with the obligation to offer and advertise the supported 
services.49 We caution that a demonstration of the capability and commitment to provide service 
must encompass something more than a vague assertion of intent on the part of a carrier to 
provide service. The carrier must reasonably demonstrate to the state commission its ability and 
willingness to provide service upon designation. 

C. Federal Preemption Authority 

1. Background 

25. State regulatory provisions may be preempted when enforcement of a state legal 
requirement conflicts with federal law or "stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of ~ o n g r e s s . " ~ ~  Preemption may result not only 
from action taken by Congress, but also from a federal agency acting within the scope of its 
congressionally delegated authority.51 

26. In section 254, Congress codified the Commission's historical policy of 
promoting universal service to ensure that consumers in all regions of the nation have access to 

46 See 47 U.S.C. 5 254(b). 

47 See North Dakota Order at para. 39. 

48 See North Dakota Order at para. 34. 

49 Washington UTC reply comments at 5. 

50 Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699 (1984), citing Hines v. Davidowitz, 312 U.S. 57, 67 
(1941); State Coiporation Commission ofKansas v. FCC, 787 F.2d 1421, 1425 (10' Cir. 1986). See also 
Louisiana PSC, 476 U.S. at 368-69. 

51 Louisiana PSC, 476 U.S. 368-69, citing Fidelity Federal Savings and Loan Assn. v. De la Cuesta, 458 U.S. 
141; Capital Cities Cable, Inc. v. Crisp, 467 US. 691. 
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telecommunications services.52 Congress, recognizing that existing universal service support 
mechanisms were adopted in a monopoly environment, directed the Commission, in consultation 
with a federal-state Joint Board, to establish support mechanisms for the preservation and 
advancement of universal service in the competitive telecommunications environment that 
Congress en~ i s ioned .~~  Section 254(b) sets forth the underlying principles on which Congress 
directed the Commission to base policies for the preservation and advancement of universal 
service. These principles include the promotion of access to telecommunications services in 
rural and high-cost areas of the nation.54 As noted above, consistent with the recommendation of 
the Joint Board, the Commission adopted the additional guiding principle of competitive 
neutrality.55 In doing so, the Commission concluded that competitive neutrality will foster the 
development of competition and benefit certain providers, including wireless carriers, that may 
have been excluded fiom participation in the existing universal service mechanism.56 Section 
254(f) also provides that, "[a] State may adopt regulations not inconsistent with the 
Commission's rules to preserve and advance universal ser~ice."'~ 

2. Discussion 

27. We find an interpretation of section 214(e)(l) that requires a new entrant to 
provide service throughout the service area prior to designation as an ETC to be fundamentally 
inconsistent with the universal service provisions in the 1996 Act. Specifically, we find such a 
requirement to be inconsistent with the meaning of section 214(e)(l), Congress' universal service 
objectives as outlined in section 254, and the Commission's policies and rules in implementing 
section 254. As discussed above, this approach essentially requires a new entrant to provide 
service throughout high-cost areas prior to its designation as an ETC. We find that such a 
requirement stands as an obstacle to the Commission's execution and accomplishment of the full 
objectives of Congress in promoting competition and access to telecommunications services in 
high-cost areas.58 To the extent that a state's requirement under section 214(e)(l) that a new 
entrant provide service throughout the service area prior to designation as an ETC also involves 

52 See generally section 254. 

53 According to fie Jobt Explznatory Statement, the purpose of the 1996 Act is " to provide for a pro-coqetitive, 
de-regulatory national policy i?amework designed to accelerate rapidly private sector deployment of advanced 
telecommunications and information technologies and services to all Americans by opening all telecommunications 
markets to competition . . . ." Joint Explanatory Statement of the Committee of Conference, H.R. Con.. Rep. No. 
458, 104' Cong., 2d Sess. at 113 (Joint Explanatory Statement). 

54 See 47 U.S.C. 5 254(b)(3). 

55 Universal Service Order, 12 FCC Rcd at 8801-8803, paras. 47-51. 

56 Universal Service Order, 12 FCC Rcd at 8802, para. 49. 

57 47 U.S.C. $ 254(f). 

58 See Joint Explanatory Statement at 11 3. 
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matters properly within the state's intrastate jurisdiction under section 2(b) of the Act,'' such 
matters that are inseparable from the federal interest in promoting universal service in section 
254 remain subject to federal preemption.60 

28. Section 214. We find that the requirement that a carrier provide service 
throughout the service area prior to its designation as an ETC conflicts with the meaning and 
intent of section 214(e)(l). Section 214(e)(l) provides that a common carrier designated as an 
eligible telecommunications carrier shall "offer7'and advertise its ~ervices.~' The statute does not 
require a carrier to provide service prior to designation. As discussed above, we have concluded 
that a carrier cannot reasonably be expected to enter a high-cost market prior to its designation as 
an ETC and provide service in competition with an incumbent carrier that is receiving support. 
We believe that such an interpretation of section 214(e) directly conflicts with the meaning of 
section 214(e)(l) and Congress' intent to promote competition and access to telecommunications 
service in high-cost areas.62 

29. While Congress has given the state commissions the primary responsibility under 
section 214(e) to designate carriers as ETCs for universal service support, we do not believe that 
Congress intended for the state commissions to have unlimited discretion in formulating 
eligibility requirements. Although Congress recognized that state commissions are uniquely 
suited to make ETC determinations, we do not believe that Congress intended to grant to the 
states the authority to adopt eligibility requirements that have the effect of prohibiting the 
provision of service in high-cost areas by non-incumbent carriers.63 To do so effectively 
undermines congressional intent in adopting the universal service provisions of section 254. 

30. Section 254. Consistent with the guidance provided above, we find a requirement 
that a carrier provide service prior to designation as an ETC inconsistent with the underlying 
principles and intent of section 254. Specifically, section 254 requires the Commission to base 
policies for the advancement and preservation of universal service on principles that include 
promoting access to telecommunications services in hgh-cost and rural areas of the nation.64 
Because section 254(e) provides that only a carrier designated as an ETC under section 214(e) 
may be eligible to receive federal universal service support, an interpretation of section 214(e) 
requiring carriers to provide service ihroughout the service area prior to designation as an ETC 

59 47 U.S.C. 5 152(b). 

60 See Louisiana Public Service Commission v. FCC, 476 U.S. at 368-69; AT&T v. Iowa Utilities Board, 119 S.Ct 
721,730 (1 999); Texas Office ofPublic Utility Cozrnsel v. FCC, 183 F.3d at 423. 

61 47 U.S.C. 214(e)(l). 

62 See Joint Explanatory Statement at 113. See also supra section II1.B for discussion of competitive neutrality. 

63 See Texas Office of Public Utility Coz~nsel v. FCC, 183 F.3d at 41 8 n.3 1. 

64 See 47 U.S.C. 5 254(b)(3). 
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stands as an obstacle to the accomplishment of the congressional objectives outlined in section 
254.65 If new entrants are effectively precluded fiom universal service support eligibility due to 
onerous eligibility criteria, the statutory goals of preserving and advancing universal service in 
high-cost areas are significantly undermined. 

31. In addition, such a requirement conflicts with the Commission's interpretation of 
section 254, specifically the principle of competitive neutrality adopted by the Commission in the 
Universal Service In the Universal Service Order, the Commission stated that, 
"competitive neutrality in the collection and distribution of funds and determination of eligibility 
in universal service support mechanisms is consistent with congressional intent and necessary to 
promote a pro-competitive, de-regulatory national policy As discussed above, a 
requirement to provide service throughout the service area prior to designation as an ETC 
violates the competitive neutrality principle by unfairly skewing the provision of universal 
service support in favor of the incumbent LEC. As stated in the Universal Sewice Order, 
"competitive neutrality will promote emerging technologies that, over time, may provide 
competitive alternatives in rural, insular, and high cost areas and thereby benefit rural 
 consumer^."^^ Requiring new entrants to provide service throughout the service area prior to 
ETC designation discourages "emerging technologies" fi-om entering high-cost areas. In 
addition, we note that section 2.540 provides that, "[a] State may adopt regulations not 
inconsistent with the Commission's rules to preserve and advance universal service."69 For the 
reasons discussed extensively above, we find an interpretation of section 214(e) requiring the 
provision of service throughout the service area prior to designation as an ETC to be inconsistent 
with the Commission's universal service policies and rules. 

65 47 U.S.C. 5 254(e). 

Universal Service Order, 12 FCC Rcd at 8801, para. 47. 

67 Universal Service Order, 12 FCC Rcd at 8801-02, pafa. 48 (emphasis added). 

68 Universal Service Order, 12 FCC Rcd at 8803, para. 50. 

69 47 U.S.C. 5 254(f). 
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HV. ORDERING CLAUSES 

32. Accordingly, IT IS ORDERED that pursuant to sections 4(i), 253, and 254 of the 
Communications Act of 1934, as amended, 47 U.S.C. 44 154(i), 253, and 254, and section 1.2 of 
the Commission's rules, 47 C.F.R. 5 1.2, and Article VI of the U.S. Constitution, that this 
Declaratory Ruling IS ADOPTED. 

33. IT IS FURTHER ORDERED that Western Wireless' Petition for Preemption of 
an Order of the South Dakota Public Utilities Commission shall be placed in abeyance pending 
resolution of the appeal. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 
Secretary 
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DISSENTING STATEMENT OF 
C O ~ S S I [ O N E W  HAROLD FURCHTGQTT-ROTE 

Re: Federal-State Board on Universal Service, Western Wireless Corporation Petition for 
Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, 
CC Docket No. 96-45. 

I dissent from today's Declaratory Ruling. It is not necessary for the Commission to 
issue this advisory statement, and its ruling is inconsistent with section 253's plain mandate and 
with past Commission precedent interpreting that provision. Indeed, the Commission rests its 
section 253 analysis upon a factual predicate that does not exist. Moreover, the South Dakota 
PUC has permissibly interpreted section 214(e)(l), and it is inappropriate for the Commission to 
override the PUC's determination. 

This Declaratory Ruling Is Unnecessary. To begin with, there is no need for the 
Commission to issue an advisory statement concerning the South Dakota Public Utilities 
Commission's decision. A South Dakota trial court has vacated the PUC's order, and an appeal 
is currently pending in the South Dakota Supreme court.' There is no reason to think that the 
state supreme court will not appropriately resolve the issue. Further, contrary to the 
Commission's assertions,2 this order will be of no assistance to other state commissions. No 
other state commissions have interpreted section 214 in the way that the South Dakota PUC has 
done, nor have other state commissions indicated that they plan to adopt the South Dakota PUC's 
interpretation of section 214. There is therefore no need for the Commission to offer "guidance" 
on this issue. 

The Commission Has Improperly Applied Section 253. Not only is the Commission's 
ruling unnecessary, but also its preemption analysis is faulty. Oddly, although the Commission 
claims that the purpose of this order is to "provide guidance to remove uncertainty and terminate 
con.troversy regarding whether section 214(e)(l) . . . requires a common carrier to provide 
supported services throughout a service area prior to being designated an eligible 
telecommunications ~arrier,"~ it devotes the bulk of its discussion to preemption under section 
253. 

First, .even if it were appropriate for the Commission to issue a statement regarding its 
understanding of section 214(e) -which it is not -there is no reason for it also to address section 
253 preemption. Moreover, by issuing an advisory statement regarding section 253, the 
Commission wades into dangerous waters. Section 253(d) specifies that the Commission should 

See Federal-State Board on Universal Service, Western Wireless Corporation Petition for Preemption 
of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, CC Docket No. 96-45, 
at 7 3 (hereinafter "Declaratory Ruling"); Filing by GCC License Corporation f ir  Designation as an 
Eligible Telecommunications Cam-er, Findings of Fact, Conclusions of Law, and Order, Civ.'99-235 
(S.D. Sixth Jud. Cir. March 22,2000). 

2 See Declaratory Ruling at 7 1. 

3 Declaratory Ruling at 7 1 .  
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preempt state regulations only "to the extent necessaty to correct . . . a violation or inconsistency 
[with sections 253(a) and (b)]." In view of this statutory directive, it is inappropriate for the 
Commission to issue any advisory statement regarding section 253. Quite simply, how can it be 
"necessary" for the Commission to act to correct a violation of sections 253(a) or (b) where, as 
here, a court has vacated the state PUC's order, and no state requirement even exists? 

Even assuming that the South Dakota PUC's order presented an issue that could 
appropriately be addressed under section 253, the Commission's application of that provision to 
South Dakota's requirement is inconsistent with the statute's plain language. Section 253(a) 
proscribes only those state requirements that "may prohibit or have the effect ofprohibiting the 
ability of any entity to provide any interstate or intrastate telecommunications ~ervice."~ It is 
impossible to understand how failing to assign a new carrier eligible telecommunications carrier 
status could "prohibited" or had the "effect of prohibiting" it from providing service in South 
Dakota. The Declaratory Ruling asserts that "[a] new entrant faces a substantial barrier to entry 
if the incumbent local exchange carrier (LEC) is receiving universal service support that is not 
available to the new entrant for serving customers in high-cost  area^."^ Amazingly, however, the 
order leaves out the fact that in the non-rural areas of South Dakota, the incumbent does not 
receive federal universal support for any of the non-rural lines it serves. In other words - and 
contrary to the linchpin of the Commission's reasoning here - designation as an ETC confers no 
benefit at all upon the non-rural incumbent carrier that has received that status, and there is no 
factual basis for concluding that another carrier's lack of ETC status could have the effect of 
prohibiting that carrier from offering service. 

To be sure, incumbent carriers that serve rural areas in South Dakota do receive some 
federal universal service support. But whether to designate more than one carrier as an ETC in 
these rural areas lies entirely within the South Dakota PUC's discretion, and I do not understand 
the majority to question that principle, which is dictated by the 1996 Act and our precedent.6 A 
state commission remains free to decline to grant an applicant ETC status for rural areas, based 
on public interest considerations, and this order can have no effect on its exercise of that 
discretion. 

In addition to being incompatible with section 253's plain language, the Commission's 
interpretation of this provision is not consistent with this agency's precedent. The Commission 

4 See 47 U.S.C. §253(a) (emphasis added). 

5 Declaratory Ruling at 7 12. 

6 See 47 U.S.C. §214(e)(2) ("Upon request and consistent with the public interest, convenience, and 
necessity, the State commission may, in the case of an areas served by a rural telephone company . . . 
designate more than one common canier as an eligible telecommunications carrier for a service area 
designated by the State commission, so long as each additional requesting camer meets the requirements 
of [§ 214(e)(l)].") (emphasis added); Federal-State Joint Board On Universal Service, 12 FCC Rcd 8776 
[7 1351 (1997) ("[Tlhe discretion afforded a state commission under section 214(e)(2) is the discretion to 
decline to designate more than one eligible camer in an area that is served by a rural telephone company; 
in that context, the state commission must determine whether the designation of an additional eligible 
carrier is in the public interest."). 
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pretends that its prior decisions support its preemption of the South Dakota PUC's order. But an 
examination of the facts of these cases demonstrates just the opposite. In its past decisions, the 
Commission has indicated that section 253 preemption is appropriate only if a state requirement 
is so burdensome it effectively precludes a provider from providing service, and it previously has 
refused to preempt state requirements that fall short of that ~tandard.~ 

For example, the majority cites Pittencrieff Communications, Inc. as support for its 
8 preemption analysis here. But the Commission did not preempt the Texas requirement at issue 

in that case, which required all carriers, including the petitioner, a corninercial mobile radio 
service provider operating in Texas, to contribute to the state universal service fund.' The 
Commission ruled that the requirement did not prohibit a CMRS provider from entering the 
market since it applied to all telecommunications providers operating in   ex as.'' Indeed, the 
logic applied in Pittencrieff compels the conclusion that preemption is inappropriate here - the 
South Dakota PUC's requirement that, in order to qualify as an eligible telecommunications 
carrier under section 2 l4(e), a carrier must currently be providing service to subscribers, applies 
to incumbents and new entrants alike." 

The Commission's decision is also at odds with its recent decision rejecting Minnesota's 
petition for a declaration that its contract with a fiber optics developer was permissible under the 
1996 Act. Under the contract at issue, the developer was to receive exclusive access to freeway 
rights-of-way in Minnesota in exchange for installing 1,900 miles of fiber optic cable and 
allowing the state to use some of that cable. For procedural reasons, the Commission did not 
preempt Minnesota's contract.I2 Nevertheless, it determined that the contract posed grave 
problems under section 253, in that it gave a single developer what amounted to a monopoly on 
freeway rights-of-way. The contract would essentially have precluded later entrants from gaining 
access to the freeway rights-of-way to lay their own fiber optic cable for ten years,'3 and it would 
have been prohibitively expensive for competitors to purchase alternative rights-of-way.I4 In 
view of these facts, the Commission determined that the agreement potentially ran afoul of 
section 253 because it singled out one provider for preferential treatment, while effectively 

7 See, e.g., The Petition of the State ofMinnesota for a Declaratory Ruling Regarding the Effect of 
Section 253 on an Agreement to Install Fiber Optic Wholesale Transport Capacity in State Freeway 
Rights-ofFay, Memorandum Opinion and Order, CC Docket No. 98-1, q[ 32 (rel. Dec. 23, 1999) 
(hereinafter "Minnesota Declaratory Ruling"). 

8 Declaratoly Ruling at 7 7. 

9 See Pittencrieff; 13 FCC Rcd 1735 [I 21. 

10 See id. at 1751-1752,n 32. 

11 See Declaraiory Ruling at 7 23. 

12 See Minnesota Declaratory Ruling, supra note 21, at 7 64. 

13 See id. at f[4[ 1 & 19. 

14 See id. at 77 22-36. 
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prohibiting others fiom entering the market altogether. Similarly, in New England Public 
Communications Council Petition for  Preenzptio~z Pursuant to  Section 253,15 a state requirement 
had the effect of completely preventing independent payphone providers fiom entering the 
payphone market, in direct contravention of section 276 of the 1996 ~ c t . ' ~  Consistent with 
section 253(a), the Commission preempted the requirement. 

The South Dakota PUC, by contrast, has not accorded preferential treatment to any 
carrier. Rather, it has simply directed that a carrier that wishes to be designated an eligible 
telecommunications carrier under section 214 show that it currently provides service in the areas 
in which it seeks ETC status. Even if ETC status conferred some benefit on a carrier (which it 
clearly does not), I do not understand how a generally applicable rule such as this one could 
"prohibit" or have the "effect of prohibiting" the ability of a carrier to provide 
telecommunications services within the meaning of section 253. 

The South Dakota PUC's Construction of Section 214(e) Is Permissible. The South 
Dakota PUC, in ruling that a carrier may not receive ETC designation unless it currently provides 
service throughout the service area, has permissibly construed section 214(e)(l). That provision 
states that a common camer designated as an eligible telecommunications carrier "shall, 
throughout the service area for which the designation is received . . . offer the services that are 
supported by Federal universal service support mechanisms under section 254(c).17 The verbs 
"shall" and "offer" are used the 'present tense, and the South Dakota PUC reasonably concluded 
that these terms mean that a camer must presently offer its service throughout the service area 
before it may be designated an ETC and may not merely intend to offer that service at some point 
in the future. Although other state commissions might interpret section 214(e)(l) differently, the 
South Dakota PUC's interpretation of that provision is clearly permissible. 

Indeed, in order to override the South Dakota PUC's determination and reach the 
outcome it prefers, the Commission must manufacture a far more strained definition of the term 
"to offer." "To offer," the Commission reasons, has nothing to do with whether an entity 
actually provides service or is immediately capable of providing that service upon a customer's 
request. The Commission stretches the statute's language past the breaking point. If Congress 
had intended for carriers to be eligible telecommunications carriers based simply on a readiness 
to provide service, it could easily have said so. And the Commission's construction of section 
214(e)(l) effectively reads out of the Act one of the provision's chief requirements. If carriers 
may qualify for ETC status based merely on their "readiness" to make service available, section 
214(e)(l) becomes nothing more than a self-certification provision, a result that is plainly at odds 
with the statute's intent. It is elementary that a construction that renders a statutory provision 
superfluous must be avoided, and the Commission has ignored that principle here.I8 

IS 11 FCC Rcd 19713 (1996) (hereinafter "New England Public Communications"). 

16 See New England Public Communications, 11 FCC Rcd at 19726-19727 [In 27-30]. 

l8 See, e.g., Kawaauhau v. Geiger, 523 U.S. 57, 62 118 S.Ct 974, 977 (1998); United States v. Menasche, 
348 U.S. 528,538-539,75 S.Ct. 513,519-520 (1955). 
(continued.. ..) 



Federal Communications Commission 

Because the Commission's decision is unnecessary, inconsistent with sections 253, and 
improperly overrides the South Dakota PUC's application of section 214(e), I dissent from this 
Declaratory Ruling. 

(Continued from previous page) 
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I. INTRODUCTION 

1. On November 3, 2000, the State Independent Alliance and Independent 
Telecommunications Group (Independents)' filed a petition for declaratory ruling (Independents' 

Independents include 37 independent rural telephone companies, all of the independent rural telephone 
companies operating in Kansas. Independents' Petition at 1. 
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Petition) requesting that the Commission clarify that Western Wirelessy2 Basic Universal Service (BUS) 
offering in Kansas is not a Commercial Mobile Radio Service (CMRS) and, therefore, that federal law 
does not preempt or preclude the Kansas Corporation Commission (Kansas Commission) from applying 
to the BUS offering those regulations and Universal Service Fund CUSF) requirements applicable to 
wireline local exchange carriers (LECs) and to eligible telecommunications carriers (ETCs) in Kansa~.~  
Independents also request that the Commission advise the Kansas Commission that the BUS offering is 
subject to federal LEC reg~lation.~ In this order, we deny Independents' Petition because we conclude 
that Western Wireless' BUS is a CMRS offering. Therefore, Kansas may not regulate BUS entry or rates 
and may not require equal access for telephone toll services, although it may regulate the other terms and 
conditions of BUS.' We further clarify that Western Wireless is not subject to federal regulation as a 
LEC with respect to the BUS offering. . 

I. .  BACKGROUND 

A. CMRS Classification 

2. Section 3(27) of the Communications Act of 1934, as amendedY6 defines a LLmobile 
service," in pertinent part, as "radio communication service carried on between mobile stations or 
receivers and land stations, and by mobile stations communicating among them~elves."~ The 
Commission has a long history of regulating mobile radio services for the purpose of encouraging the 
growth of the mobile services industry so that consumers will have greater options for meeting their 
communications needs.8 In 1993, Congress amended section 332 of the Act to define a "commercial 
mobile service" as "any mobile service (as defmed in section 3) that is provided for profit and makes 
interconnected service available (A) to the public or @) to such classes of eligible users as to be 
effectively available to a substantial portion of the p~blic."~ Congress created the commercial mobile 
service classification in order to ensure consistent treatment of functionally similar mobile services at an 
appropriate level of regulation and establish a competitive nationwide market for CMRS with limited 

Western Wireless is a provider of cellular telecommunications services operating under the name of Cellular One 
in 19 states. Western Wireless Comments at 2. 

Independents' Petition at 19 (requesting that the Commission "declare that Western Wireless' BUS offering in 
Kansas is not CMRS and that federal law does not prohibit or preempt Kansas i?om applying to it the same 
regulations and USF requirements that generally apply to all local exchange carriers' se~ces") .  

See 47 U.S.C. $5 332(c)(3), 332(c)(8). 

47 U.S.C. $5  151 et seq. (the Communications Act or the Act). 

47 U.S.C. $153(27). 

Implementation of Sections 3(n) and 332 of the Communications Act, GN Docket No. 93-252, Second Report 
and Order, 9 FCC Rcd 141 1,1414, q 3 (1994) ( C '  Second Report and Order). 

See Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Public Law No. 103-66, Title W, §§ 
6002@)(2)(A), 6002(b)(2)(3), 107 Stat. 312,392 (1993) (1993 Amendments)); 47 U.S.C § 332(d)(l). In place of 
the statutory term "commercial mobile service," the Commission uses the term CMRS. See 47 C.F.R. $ 20.3 
(defining CMRS). 



Federal Communications Commission FCC 02-164 

3. In 1994, in the CMRS Second R e p o ~ t  and Order, the Commission revised its wireless 
service rules to implement the new statutory provisions governing CMRS." In the CMBS Second Report 
and Order, the Commission generally distinguished mobile fi-om fixed wireless services for purposes of 
implementing section 332.12 The Commission held that "services provided through dual-use equipment . 
. . capable of transmitting while the platform is moving" are mobile.13 On the other hand, the 
Commission held that services "provided to or from a transportable platform that cannot move when the 
communications service is offered should not be included" in mobile service.14 

4. The Commission subsequently amended its rules in the CMRS Flex Order to allow 
CMRS carriers to provide fixed wireless services on a co-primary basis with commercial mobile 
 service^.'^ The Commission reasoned that this rule change would allow the carriers greater flexibility to 
provide innovative wireless services to meet consumers' demands. The Commission also concluded that 
permitting fixed services on a co-primary basis with mobile services would stimulate wireless 
competition in the local exchange market.16 The Commission's decision to allow co-primary fvred use 
of CMRS spectrum raised the related issue of how such fixed service offerings should be classified for 
regulatory purposes. In the Second CMRS Flex Order, the Commission concluded that because of the 
evolving nature of fixed and hybrid wireless services, it would decide the regulatory treatment of such 
services on a case-by-case basis.17 The Commission offered that to the extent a party requires a 
determination of whether or not a particular service that includes a fixed wireless component should be 
treated as CMRS, that party should petition for a declaratory ruling.18 

5. In addition to the co-primary offering of fixed wireless services authorized in the 
CMRS Flex Order, the Commission has long permitted CMRS providers to offer services that are 
ancillary, auxiliary, or incidental to their primary mobile offerings, without change to their regulatory 

- 

lo  See CMRS Second Repoff and Order, 9 FCC Rcd at 1417-19, q[fl 13-17. 

" See generally, id., 9 FCC Rcd 141 1. 

l 4  Id. See also 47 C.F.R. § 20.9(a), (a)(7). 

" Amendment of the Commission's Rules to Permit Flexible Service Offerings in the Commercial Mobile Radio 
Services, WT Docket No. 96-6, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd 
8965, 8977,124 (1996) (CMRS Flex Order). By not having any thresholds or ceilings on the relative levels of 
fixed or mobile services associated with the term "co-primary," the Commission allowed providers to choose to 
provide exclusively fixed services, exclusively mobile service, or any combination of the two. Id. 

l6 Id. at 8967,13. 

l7 Amendment of the Commission's Rules to Permit Flexible Service Offerings in the Commercial Mobile Radio 
Service, WT Docket No. 96-6, Second Report and Order and Order on Reconsideration, 15 FCC Rcd 14680, 
14683,q 7,14687,T 15 (2000) (Second CMRSFIex Order). 

l8 Id. at 14683,18. 



Federal Communications Commission FCC 02-164 

classifi~ation.'~ Pursuant to section 22.323, the provision of incidental services by Part 22 licensees is 
expressly authorized subject to certain conditions intended to protect mobile cellular service and its 
 subscriber^.^^ These conditions include: (a) the costs and charges of subscribers who do not wish to use 
incidental services are not increased as a result of provision of incidental services to other subscribers; 
(b) the quality of the primary public mobile service does not materially deteriorate as a result of provision 
of incidental services,'and neither growth nor availability of the primary public mobile service is 
significantly diminished as a result of provision of incidental services; and (c) the provision of the 
incidental services is not inconsistent with the Communications Act of 1934, as amended, or with the 
Commission's rules and policies. In the CMRS Second Report and Order, the Commission concluded 
that fixed services that are ancillary or auxiliary to CMRS would be regulated as CMRS.'l In the Second 
C M S  Flex Order, the Commission reaffirmed that ancillary, auxiliary, and incidental services offered 
by CMRS providers are regulated as CMRS." 

6 .  Pursuant to  section 332(c)(3), state or local governments may not, with very limited 
exceptions, regulate the entry of or the rates charged by CMRS  provider^.^^ States may, however, 
regulate other terms and conditions of CMRS:4 such as customer billing practices and consumer 
protection requirements.25 States may also impose on CMRS providers requirements related to universal 
service, although such requirements may not constitute rate or entry r e g u l a t i ~ n . ~ ~  In addition, a CMRS 

l9 See, eg., 47 C.F.R. 55 20.7(g), 20.9(a), 22.323. 

20 47 C.F.R. 5 22.323. See also 47 C.F.R. 5 22.901(d)(2) (exempting alternative technology and co-primary fixed 
services fiom the requirements of 522.323). We are currently considering in another proceeding whether to revise 
or eliminate these conditions on the provision of incidental services, and indeed whether the explicit authorization 
of incidental service in section 22.323 remains necessary at all in light of the Commission's subsequent granting of 
broader flexibility to cellular and other CMRS providers in the CMRS Flex proceeding (WT Docket No. 96-6). 
See Year 2000 Biennial Regulatory Review - Amendment of Part 22 of the Commission's Rules to Modify or 
Eliminate Outdated Rules Affecting the Cellular Radiotelephone Service and other Commercial Mobile Radio 
Services, WT Docket No. 01-108, Notice of Proposed Rulemaking, 16 FCC Rcd 11 169,11171,¶ 5 (2001) (Part 
22 Biennial Review M). 

CMRS Second Report and Order, 9 FCC Rcd at 1424,136. 

22 Second CMlPSFlex Order, 15 FCC Rcd at 14684,¶9; see also CMRS Flex Order, 11 FCC Rcd at 8985,n 48. 

47 U.S.C. 5 332(c)(3). A state may petition for authority to regulate CMRS rates if it can demonstrate that either 
of two conditions is met: "(i) market conditions with respect to such services fail to protect subscribers adequately 
fiom unjust and unreasonable rates or rates that are unjustly or unreasonably discriminatory; or (5) such market 
conditions exist and such service is a replacement for land line telephone exchange service for a substantial portion 
of the telephone land line exchange service within such State." 47 U.S.C. (j 332(c)(3)(A). 

24 47 U.S.C. 5 332(c)(3). 

Southwestern Bell Mobile Systems, Inc., Petition for a Declaratory Ruling Regarding the Just and Reasonable 
Nature of, and State Challenges to, Rates Charged by CMRS Providers when Charging for Incoming Calls and 
Charging for Calls in Whole-Minute Increments, 14 FCC Rcd 19898, 19901,17 (1999) (southwestern Bell 
Petition), citing H-RRep. No. 103-1 11, 103'~ Congress, 15' Sess. 21 1,261, reprinted at 1993 U.S.C.C.A.N. 378, 
588. 

'' Pittencrieff Communications Inc. Petition for Declaratory Ruling Regarding Preemption of the Texas Public 
Utility Regulatory Act of 1995, 13 FCC Rcd 1735, 1748,125 (1997) (Pittencrieff Communications), afd sub 
nom. CThi v. FCC, 168 F.3d 1332 @.C. Cir. 1999). In addition, notwithstanding the prohibition against state rate 
(continued.. . .) 
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provider may not be required to provide equal access to common carriers for the provision of telephone 
toll ~ervices.2~ 

7. Ch4RS providers generally are not subject to regulation as LECs even if they provide 
telephone exchange and exchange access servi~es.2~ The Commission may defme CMRS providers that 
offer local exchange service as LECs under section 153(26), but it has not taken that action.29 Thus, 
CMRS providers are not subject to the statutory requirements imposed on LECs in section 251(b) of the 
Act or on incumbent LECs in section 251(c)?' The Commission has, however, extended by regulation 
requirements similar to some of those in section 251(b) to CMRS  provider^.^' In addition, the 
Commission has forborne fiom applying many of the requirements in the Act to both CMRS providers 
and competitive LECs (CLECs) based on their lack of market power.32 

B. Western Wireless' BUS Offering 

8. BUS is described and marketed by Western Wireless as wireless local loop service or 
Wireless Residential Service, a substitute for local exchange service designed to compete with traditional 
wireline local exchange ~ervice.3~ The BUS offering is provided over Western Wireless' cellular 
facilities as one of its cellular offerings.34 Western Wireless charges a flat rate of $14.99 per month for 

(Continued from previous page) 
and entry regulation of CMRS, where CMRS is a substitute for landline telephone exchange service for a 
substantial portion of the communications within a state, a state may enforce requirements "imposed on all 
providers of telecommunications services necessary to ensure the universal availability of telecommunications 
service at affordable rates." 47 U.S.C. § 332(c)(3). 

27 47 U.S.C. 5  332(c)(8). 

28 See 47 U.S.C. 1 53(26) (defining LEC as "any person that is engaged in the provision of telephone exchange 
service or exchange access," but "such term [LEC] does not include a person insofar as such person is engaged in 
the provision of a commercial mobile service under section 332(c), except to the extent that the Commission finds 
that such service should be included in the definition of such term."). 

29 Id. See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 
Interconnection Between Local Exchange Caniers and Commercial Mobile Radio Service Providers, CC Docket 
No. 95-185, First Report and Order, 11 FCC Rcd 15499, 15995-96, 1 1004 (1996) (Local Competition Order) 
(declining to classify CMRS providers as LECs). 

30 47 U.S.C. $ 4  251(b), (c). 

31 See Interconnection and Resale Obligations Pertaining to Commercial Mobile Radio Services, CC Docket No. 
94-54, First Report and Order, 11 FCC Rcd 18455,18468,121 (1996) (imposing resale requirements on an 
interim basis until November 2002). See also Cellular Telecommunications Industry Association's Petition for 
Forbearance From Commercial Mobile Radio Services Number Portability Obligations, WT Docket No. 98-229, 
Order on Reconsideration, 15 FCC Rcd 4727 (2000) (imposing certain number portability service provider 
requirements on wireless caniers in the top 100 MSAs effective November 24,2002). 

32 See Forbearance from Applying Provisions of the Communications Act to Wireless Telecommunications 
Carriers, WT Docket No. 98-100, First Report and Order, 15 FCC Rcd 17414, 17425-26,126 (2000). 

33 Western Wireless Comments at 4-5, Exhibit C. 

34 Id. at 3-4. Western Wireless states that BUS is transmitted over the same frequencies as Western Wireless' other 
cellular offerings (824 MHz-899 MHz) using the same towers, transmitters, receivers, and other equipment. Id. at 
(continued.. ..) 
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the BUS offering, which includes unlimited local calls and an expanded local calling area.35 Outside the 
local calling area, BUS users incur roaming charges on the same basis as other cellular customers. Using 
the wireless access unit, a BUS subscriber can make calls in portions of eastern Kansas without incurring 
roaming charges, and in other areas of the country while incurring roaming charges.36 

9. The BUS subscriber receives service through a Telular terminal (wireless access 
a laptop-sized unit owned by Western Wireless, which provides a dial tone and to which the customer 
connects a conventional teleph~ne.~' Some of the wireless access units can also be used to connect fax 
and computer eq~ipment.~' The wireless access unit is powered by electricity from an electrical outlet or 
by b a t t e d 0  and can be used with or without an external antenna!' The wireless access unit is 
approximately 2.76 inches x 12.9 inches x 11.8 inches4' and weighs 8.3 pounds including the built-in 
batte~-y!3 The battery provides up to one hour of talk time and eight hours of standby time.44 The unit can 
be operated while in motion (e.g., in a car or truck) using battery power!' The unit operates at 3 watts, 
which is more powerful than conventional cellular hand-held units, but is similar in power and degree of 
mobility to early cellular "bag phones."46 

C. Independents' Petition 

10. In response to the Second CMRS Flex Order, Independents filed a petition for 
(Continued fiom previous page) 
3. Western Wireless states that its cellular network cannot distinguish among the types of equipment used by its 
customers. Id. at 4, n. 4. 

36 Letter from Angela E. Giancarlo, Counsel for Western Wireless, to Magalie Roman Salas, Secretary, FCC, dated 
May 18,2001 (Western Wireless May 18 Letter) at 2-4. i 

37 The Telular product description for Phonecell SX3i states that it contains "[elverything you need in a sleek 
package. The Phonecell SX for AMPS [Advanced Mobile Phone System] Fixed Wireless Terminal provides 
access to home, office, or any remote location where phone service is needed and cellular networks are available." 
The SX3i includes a roaming option. Independents' Petition at Attachment C. 

38 Western Wireless Comments at 4. 

39 Id. 

40 Id* 

41 Western Wireless Reply at 4, n. 11. The wireless access unit comes with a short antenna; a larger high gain 
antenna for exterior mounting on a building is optional. 

42 Independents Reply at 10, n. 3 8. 

43 Letter fiom Angela E ,  Giancarlo, Counsel for Western Wireless, to Magalie Roman Sales, Secretary, FCC, dated 
May 8,2001 (Western Wireless May 8 Letter) at 2. 

44 Id. 

45 Western Wireless Comments at 20; Western Wireless May 8 Letter at 3-6. 

46 Independents' Petition, Attachment D, Kansas Hearing, Testimony of James Blundell, Western Wireless at 63; 
Western Wireless Comments at 4. 
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declaratory ruling requesting that the Commission fmd that Western Wireless' BUS offering is subject to 
regulation as a local exchange service provided by a LEC, not as a mobile service provided by a CMRS 
provider.47 Independents state that Western Wireless' BUS offering is a fured service, intended as a 
substitute for wireline telephone service, and not a mobile service within the meaning of the Act and the 
Commission's rules.48 

11. Independents further note that the Kansas Commission has designated Western Wireless 
as an ETC for non-rural and rural areas for the provision of BUS, enabling Western Wireless to receive 
universal service funds in those areas.49 Thus, Independents argue that both as a matter of statutory 
interpretation and to ensure that Western Wireless is subject to regulation similar to that applicable to the 
carriers with which it competes and to other recipients of universal service finds, the Commission should 
fmd that Western Wireless is not a CMRS provider when it offers BUS." Independents state that in 
designating Western Wireless an ETC, the Kansas Commission assumed that BUS is CMRS and 
therefore is not subject to certain regulations.51 Independents identify five areas of Kansas regulation as 
being of particular concern: certificate of public convenience and authority, equal access, customers' 
ability to list their numbers in white pages directories, determining the service location for USF purposes 
when the customer is mobile, and internet access at a minimum data transmission speed of 19.2 kbps. 52 

12. In addition, Independents request that in order to end confusion and controversy 
regarding the status of the BUS offering in Kansas and other states, the Commission clarify that USF 
requirements and LEC regulations apply to that offering in ~ a n s a s . ~ ~  Independents also request that the 

47 Independents' Petition at 19. 

49 Id. at 3-4. See Order #6 Granting Sprint PCS and Western Wireless ETC Designation in Non-Rural Telephone 
Company Wire Center for Federal Universal Service Support Purposes, Kansas Commission Docket Nos. 99- 
GCCZ-156-ETC and 99-SSLC-173-ETC (Jan. 19,2000) and Order #7 On Reconsideration, Kansas Commission 
Docket Nos. 99-GCCZ-156-ETC and 99-SSLC-173-ETC (February 29,2000). Independents' Petition at 2, 
Attachment H. On October 12,2001, the Kansas Commission M e r  designated Western Wireless an ETC for its 
provision of BUS in rural areas of Kansas. Kansas Commission, Order on Petition of Western Wireless for 
Designation as an Eligible Telecommunications Carrier, Docket No. 99-GCCZ-156-ETC (October 12,2001) 
(Kansas Rural ETC Designation Order). Independents state that they are seeking reconsideration of that decision. 
Letter from John B. Adams, Counsel for Independents, to Magalie Roman Sales, Secretary, FCC, dated November 
6,2001 (Independents November 6 Letter) at 1. 

50 Independents also argue that even if Western Wireless' BUS is a CMRS offering, it should be subject to L5C 
regulation because Western Wireless offers the service as a substitute for wireline service for a substantial portion of 
the state and because BUS is a universal service offering. Independents' Petition at 18, n. 48. 

Id. at 14-16. In designating Western Wireless as an ETC in rural areas, the Kansas Commission expressly 
declined to reach a conclusion regarding whether the BUS offering is CMRS. Kansas Rum1 ETC Designation 
Order at 7 , j  15. 

52 Independents' Petition at 14-16. The Commission has subsequently adopted rules designating the mobile 
customer's billing address as the basis for determining the customer's location for the purpose of delivery of high- 
cost universal service support. Federal-State Joilzt Board on U?ziversal Service, CC Docket No. 96-45, Fourteenth 
Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed Rulemaking,l6 FCC 
Rcd 11244, 11314-15,ln 180-81 (2001). 

" Independents' Petition at v, 19; Independents Reply at 19-20. 
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Commission clarify that because BUS is a LEC service, Western Wireless is subject to federal 
regulations applicable to CLECs when it provides BUS.54 

13. In response to a public notice seeking comment on Independents' Petition, eighteen 
parties filed comments and eleven parties filed replies.55 Western Wireless opposes the Petition, arguing 
that BUS is a mobile service regulated as CMRS, not a LEC service. Western Wireless argues that BUS 
should be regulated as CMRS because it is inextricably linked with Western Wireless' other cellular 

and that even viewed in isolation, BUS satisfies the Commission's definition of mobile 
service because of the mobility afforded to ~ubscribers.~~ Western Wireless asserts that BUS can also be 
viewed as incidental, ancillary, or auxiliary to Western Wireless' traditional cellular service.58 Western 
Wireless M e r  argues that Congress has established that CMRS providers of local exchange service 
shall be regulated differently from incumbents because they do not have market power, and that CMRS 
providers are not potentially subject to state and federal regulation until CMRS provides a substantial 
portion of the communications in a state.5g 

14. The Kansas Commission takes no position on the merits of Independents' Petition, but 
supports clarification of whether the BUS offering is CMRS under federal law and, if so, whether the 
BUS offering is excepted from the preemption set forth in section 332(c)(3)(A) of the Act.60 The Kansas 
Commission clarifies that only incumbent LECs are required to comply with the 19.2 kbps internet 
access requirement. In addition, the Kansas Commission clarifies that Western Wireless intends to work 
with LECs for publication of BUS customer numbers in the LECs' white pages.61 

15. We deny Independents' Petition because we conclude that BUS is a CMRS offering. We 
conclude that BUS is properly classified as CMRS for two independently sufficient reasons: (1) it meets i 

the defintion of "mobile" service under the statute and the Commission's rules; and (2) it is ancillary, 
auxiliary, or incidental to Western Wireless' provision of traditional cellular service. Thus, under section 

54 Independents' Petition at 16-17. Independents argue, for example, that Western Wireless is subject to the 
requirements of section 251(b), which is applicable to LECs. Id. at 19. 

55 See WiTeless Telecommunications Bureau Seeks Comment on Petition for Declaratory Ruling that Western 
Wireless' Basic Universal Senrice in Kansas is Subject to Regulation as Local Exchange Service, Docket No. 00- 
239, Public Notice, DA 00-2622 (rel. Nov. 21, 2000). Parties filing comments and reply comments in this 
proceeding are listed in the Appendix. 

56 Western Wireless Comments at 13-15. 

58 Id.; Western Wireless Reply at 4. 

59 Western Wireless Comments at 26-27. Western Wireless notes that in order for a state successfblly to petition 
for relief ffom the preemption provision in section 332(c)(3), there must be a showing that a CMRS provider has 
such market dominance that customers are not protected ffom unjust and unreasonable rates 'or rates that are 
unjustly or unreasonably discriminatory. Id. at 26, n.57. 

60 Kansas Commission Comments at 4. 

61 Id. at 2-3. 
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332(c) of the Act, Kansas may not regulate BUS rates and entry or impose equal access requirements on 
BUS, although it may regulate other terms and conditions of  BUS.@ W e  also clarify that none of the 
exceptions to the proscription of state rate regulation in section 332(c)(3) apply, and that Western 
Wireless is not subject to federal LEC regulation when providing BUS. 

A. Classification of Western Wireless' BUS Offering; as CMRS 

16. Mobility of the BUS Offering. The analysis of whether BUS should be classified as 
CMRS begins with the statutory definition of  "commercial mobile service." In section 332 of the Act, 
Congress defined commercial mobile service as "any mobile service (as defined in section 3) that is 
provided for profit and makes interconnected service available (A) to the public or (B) to such classes of 
eligible users as to be effectively available to a substantial portion of  the Section 3(27) of the 
Communications Act defines a "mobile service," in pertinent part, as "radio communication service 
carried on between mobile stations or receivers and land stations, and by mobile stations communicating 
among themselves."" Section 3(28) of the Communications Act in turn defines a "mobile station" as "a 
radio-communication station capable of being moved and which ordinarily does move."65 The definition 
o f  mobile station and the pertinent language in the definition of mobile service were included in the 
Communications Act of 1934 when it was adopted.66 Congress did not make any relevant changes to 

62 47 U.S.C. @ 332(c)(3), 332(c)(8). 

63 47 U.S.C. $ 332(d)(1); see also 47 C.F.R. 8 20.3 (defining CMRS). 

Mobile service is defined in section 3(27) of the Act as: 

"a radio communication service carried on between mobile stations or receivers and land stations, and by 
mobile stations communicating among themselves, and includes (A) both one-way and two-way radio 
communications services, (B) a mobile service which provides a regularly interacting group of base, 
mobile, portable, and associated control and relay stations (whether licensed on an individual, 
cooperative, or multiple basis) for private one-way or two-way land mobile radio communications by 
eligible users over designated areas of operation, and (C) any service for which a license is required in a 
personal communications service established pursuant to the proceeding entitled 'Amendment to the 
Commission's Rules to Establish New Personal Communications Services' (GEN Docket No. 90-3 14; ET 
Docket No. 92-loo), or any successor proceeding." 

47 U.S.C. 8 153(27). We note that while the Senate initially proposed expressly to exclude fixed wireless service 
from the statutory definition of mobile services, the House definition, which did not expressly exclude fixed 
services, was ultimately adopted. See H.R. C o d  Rep. No. 103-213 (1993) (Conference Report) at 497. 

65 47 U.S.C. Q 153(28). 'Xadio communication" is defined in section 3(33) of the Act as "the transmission by 
radio of writing, signs, signals, pictures, and sounds of all kinds, including instrumentalities, facilities, apparatus, 
and services (among other things, the receipt, forwarding, and delivery of communications) incidental to such 
transmission." 47 U.S.C. 5 153(33). 

66 The delinition of mobile station was originally adopted in the 1927 International Radiotelegraph Convention 
(1927 Convention). The 1927 Convention also defined fixed station as a "station permanently located and 
communicating with one or more stations similarly located." See 45 Stat. 2848. Thus, the 1927 Convention 
distinguished a fixed station, which does not move and is permanently located, from a mobile station that is capable 
of moving and ordinarily does move. 

Mobile service was defined in the Act in 1934 to mean, "the radio-communication service carried on 
between mobile stations and land stations, and by mobile stations communicating among themselves." 
(continued. . . .) 
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either of these definitions in the 1993 or the 1996 Amendments to the A C ~ . ~ '  

17. Applying the statutory d e f ~ t i o n  of mobile station to the BUS offering, we conclude, 
based on all the facts before us, that Western Wireless' BUS offering is a mobile s e ~ c e  and thus 
CMRS.~~  The statutory definition of mobile station has two prongs: (1) it is capable of being moved; and 
(2) it ordinarily does move. As Independents acknowledge, there is no question that the BUS offering 
meets the fxst prong of the definition.69 The wireless access unit used to provide BUS operates much 
like a conventional cellular telephone in that it is not limited to operating at a fvred location?' As 
described by Western Wireless, the wireless access unit can be "picked up, placed in a car, rolled down 
the road and taken to the barn."71 This capability distinguishes BUS from fmed services such as Basic 
Exchange Telephone Radio Systems (BETRS), as well as the services commonly offered over the Local 
Multipoint Distribution Service (LMDS), Digital Electronic Messaging Service @EMS), and 39 GHz 
bands?' Independents and other parties argue that BUS is like BETRS because of the nature of the 
service, because BUS provides the last mile to the customer, and because the BUS wireless access unit is 
similar in size to the BETRS transceiver and has backup batteries but is not primarily battery-powered.73 
We agree, however, with Western Wireless that the key difference between BETRS and BUS is that the 
radio equipment used to provide BETRS is limited to a specific location and can only operate at that 
location.74 Thus, the equipment used to provide BETRS, unlike BUS, does not satisfy the first prong of 
the definition of mobile station. 

18. We conclude also that the BUS terminal equipment ''ordinarily does move," consistent 
(Continued from previous page) 
Communications Act of 1934 4 3(n). Max D. Paglin, A Legislative Histoly of the Communications Act of 1934 923 
(Oxford University Press 1989). 

67 See 1993 Amendments; Telecommunications Act of 1996, Pub. L. No. 104-104,110 Stat.56, codified at 47 
U.S.C. $9 151 et seq. (1996 Amendments). 

There is no question that the BUS offering satisfies the other elements of CMRS set forth in section 332(d)(1) of 
the Act and in section 20.3 of the Commission's rules. See 47 U.S.C. 5 332(d)(1); 47 C.F.R. 5 20.3. 

69 Independents' Petition at v; Independents Reply at 17. 

70 Western Wireless May 18 Letter at 2. 

71 Western Wireless Comments at 20-21. 

72 In the CMRS Second Report and Order, the Commission concluded that BETRS is a fixed service subject to 
potential rate regulation as LEC service. See CMRS Second Report and Order, 9 FCC Rcd at 1425, 138 ("the 
substitution of a radio loop for a wire loop in the provision of BETRS does not constitute mobile senrice."). See 
also Status of Radio and Equipment Used in the Basic Exchange Telephone Service, Memorandum Opinion and 
Order, 4 FCC Rcd 2224, 2224-25 4, 7 (CCB 1989) (BE113PS Equipment Order); Amendment of Parts 2 and 22 
of the Commission's Rules to Permit Liberalization of Technology and Auxiliary Service Offerings in the 
Domestic Public Cellular Radio Telecommunications Service, GEN Docket No. 87-390, Report and Order, 3 FCC 
Rcd 7033,7041,166 (1988) (Awcilialy Cellular Services Order). 

73 Independentsy Petition at 10-11; NTCA Comments at 1-3; South Dakota Independents Comments at 2; 
Staurulakis Comments at 8-9. 

74 Western Wireless Comments at 19; RTG Comments at 4 n. 6; see CMRS Second Report and Order, 9 FCC Rcd 
at 1425,138. 
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with the second prong of the definition of mobile station, based on uncontradicted evidence in the record 
as a whole that mobile operation is an intended and actual use of the BUS equipment and service. First, 
the record indicates that the BUS equipment is not only capable of moving, but is specifically designed to 
operate while in motion with the same seamless hand-off capability as any other cellular phone.75 
Second, Western Wireless has presented evidence that its representatives demonstrate the mobility of 
BUS to customers,76 and that under the terms of the BUS offering, customers are allowed unlimited use 
within Western Wireless' local service area as well as roaming on Western Wireless' system outside the 
local service area.77 Third, Western Wireless has provided evidence of actual mobile use by BUS 
customers who have incurred roaming charges, thus demonstrating that the customers have used the 
service while away from home.78 

19. Taking all these facts together, we find that there is sufficient evidence in the record to 
support the conclusion that the BUS terminal equipment meets the second prong of the statutory 
definition. The fact that the BUS unit is capable of operating while moving is a significant indicator 
that mobile use is an intended "ordinary" use, because otherwise Western Wireless would have had no 
reason to invest in equipment with cellular hand-off capability. Western Wireless' express provision for 
mobility and roaming in the terms of service similarly supports our conclusion. 79 Finally, the fact that 
customers have used the service on a roaming basis provides evidence that mobile use is not out of the 
ordinary. Indeed, the customer bills provided by Western Wireless may understate actual mobile use, 
because they only reflect roaming use outside of Western Wireless' local service area, which covers most 
of eastern Kansas, and do not measure mobile use by BUS customers within the local service area. 

20. We emphasize that our holding is a narrow one based on the particular facts in the record 
before us. If, for example, the customer's ability to move and operate a wireless unit were limited either 
by a lack of technical capability in the unit or by restrictions on mobility imposed by the service provider, 
such facts could raise significant additional issues about whether the service was mobile. Nevertheless, 
we reject the Independents' argument that meeting the second prong of the statutory test requires an 
affirmative showing that customers usually or typically use the wireless unit while mobile. The record 
indicates that the BUS unit is capable of both fixed and mobile use, and that while some customers use 

75 Western Wireless Comments at ii, 2-4; Western Wireless May 18 Letter at 2-4. 

76 Western Wireless May 8 Letter at 3-4. 

77 Western Wireless May 18 Letter at 2-4. 

78 Western Wireless May 8 Letter at 3-4. 

79 We note, for example, that in North Dakota, Western Wireless initially used a service agreement that prohibited 
movement of the wireless access unit by the customer. Western Wireless subsequently deleted that requirement, and 
that requirement does not exist in the Kansas BUS offering. State ofNorth Dakota, Public Service Commission, Case 
No. PU-1564-99-17, Findings of Fact, Conclusions of Law and Order on Remand, November 22, 2000 at 2. 

. -. 

Nebraska Independents state that in Nebraska the mobile portion of Western Wireless' BUS-like offering is limited 
to a defined community. Nebraska Independents Comments at 3. The Nebraska Commission, however, noted the 
benefits of mobility available to subscribers fiom the service. Application No. C-1889 of GCC License Corporation 
seeking designation as an eligible telecommunications carrier (ETC) that may receive universal service support, 
Nebraska Public Service Commission, Nov. 21, 2000 at 8, f[ 35 (Nebraska Order), afSd State of Nebraska, Public 
Service Commission v. Arlington Telephone Company, No. S-01-343, June 28,2002. 

Western Wireless May 18 Letter at 2-4. 



Federal Communications Commission FCC 02-164 

the mobile features of the BUS service, others may not.81 However, if we were to classify the service as 
fixed or mobile based on how individual customers choose to use their units, such an approach would be 
unworkable fiom a regulatory standpoint because the subjective and varying behavior of particular 
customers could alter the regulatory status of the ~ervice.~' In addition, classifying BUS as a fixed 
offering based on the assumption that most actual use is fixed, as the Independents advocate, would 
discount the mobility that is an inherent part of the service offering. Therefore, instead of analyzing 
customer usage patterns, we conclude that the second prong of the statutory test is met if mobile 
operation is an inherent part of the service offering that is reasonably likely and not an extraordinary or 
aberrational use of the equipment. The record evidence presented by Western, which is not disputed by 
the Independents, meets this standard. 

21. Our conclusion that the BUS service meets the statutory definition of a mobile service is 
also supported by Commission rules and precedent. Although the Commission has never expressly 
interpreted the statutory language, it has developed, in decisions and rules adopted over a long period of 
time, certain criteria for defining what is "mobile," consistent with the Act. In numerous rule provisions 
adopted over many years, the Commission has consistently defined mobile station to require that the 
station operate while moving or from unspecified locations, as an objective means of distinguishing a 
fixed station that operates from one specific location.83 For example, a mobile station that is used in a 
ceJlular service, as are the stations at issue in this proceeding, is defmed in section 22.99 of the 
Commission's rules as "one or more transmitters that are capable of operation while in The 
Commission's rules of general applicability similarly define mobile station as a "station in the mobile 
service intended to be used while in motion or during halts at unspecified points."85 In the CMRS Second 
Report and Order, the Commission concluded that "services provided through dual-use equipment . . . 
capable of transmitting while the platform is moving" are included as mobile.86 The example the 
Commission provided was the Inmarsat-M terminal, which is capable of operation while in motion.87 In 

" See Western Wireless Comments at 20-21. 

82 Independents' Petition at v; Independents Reply at 17; Staurulakis Reply at 1 1-12. 

83 Many of these rules were in place when Congress established the CMRS classification and redefined mobile 
service in 1993 and adopted the 1996 Amendments to the Act, and Congress did not change the Commission's 
definition of mobile station. 

84 47 C.F.R. 4 22.99. 

85 47 C.F.R. 5 2.1. See rrlso 47 C.F.R. $5  24.5 (Persona! C~mmdcatioils Semicesj, 25.201(Saieliite 
Communications), and 101.3 (Fixed Microwave Services). The defmition in section 2.1 of the Commission's rules 
was adopted by the Radio Regulations annexed to the 1947 International Telecommunications Convention ratified 
by the United States in 1949. 63 Stat. 1399. By contrast, section 2.1 defines fixed service as "[a] radio 
communication service between specified fked points." 47 C.F.R. 5 2.1. 

86 C&UW Second Report and Order, 9 FCC Rcd at 1425,T 38; see also CMRS Flex Order, 11 FCC Rcd at 8969, 
n7 - 
87 C&UW Second Report and Order, 9 FCC Rcd at 1425, 7 38. The Inmarsat mobile earth station or Inmarsat-M 
terminal is dehed at Article 1 (i) of the amended text of the Inmarsat Convention as an "earth station in the mobile- 
satellite'service intended to be used while in motion or during halts at unspecified points." See Communications 
Satellite Corporation Applications for Authority to Provide International Land Mobile-Satellite Services Outside of 
North America via the Inmarsat System, Memorandum Opinion, Order and Certiiicate, 8 FCC Rcd 638, 639,15 & 
n.7 (1993). The Inmarsat-M terminal is larger than the mini Inmarsat-M terminal, which is descnied as laptop-sized. 
(continued.. ..) 
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the CMRS Flex Order, the Commission stated that a mobile service "allows the end user to communicate 
while moving to or fiom different locations," while "fured service requires the end user to be at a set 
lo~at ion."~~ None of these rules or precedents suggests a definition of mobility that depends on how most 
customers actually use a piece of equipment or service. 

22. We also disagree with Independents and other commenters who argue that the BUS unit 
is too large and difficult to move to be considered a mobile station?' We do not find that the unit's size 
or relative inconvenience compared to a conventional cellular handset precludes our finding that BUS is 
a mobile offering. The BUS unit has dimensions and weight comparable to a laptop computer or to older 
model car phones and bag phones, all of which are expressly designed for mobile use.90 Indeed, although 
the size of mobile cellular customer equipment has decreased over time due to improvements in 
t e c h n ~ l o g ~ ~ ~  older and bulkier cellular equipment remains classified as mobile notwithstanding the more 
compact equipment in prevalent use today.'' Moreover, the Commission continues to recognize that 
equipment similar in size to the BUS unit can be classified as mobile. For example, in 1996 the 
Commission approved the use of laptop-sized mini Inmarsat-M terminals to provide satellite mobile 
~ervice.'~ 

(Continued fiom previous page) 
Both terminals are used in the mobile satellite service. See Application of Comsat Corporation for Authority under 
Section 504(c) of the International Maritime Satellite Telecommunications Act of 1978 and Section 214 of the 
Communications Act of 1934, as amended, to Provide its Authorized Inmarsat Services via the Inmarsat Third 
Generation Communications Satellites, File Nos. ITC 95-422, CSS-94-012, Memorandum Opinion and Order, 11 
FCC Rcd 7953,7966, T( 34 (1996) (Inmarsat-M Order). 

CMRS Flex Order, 11 FCC Rcd 8969,5[ 6, n. 13. See also Amendment of Parts 2 and 87 of the Commission's 
Rules to Provide for the Licensing of Radionavigation Land Test Stations, Docket No. 15579, Memorandum 
Opinion and Order, 1 FCC 2d 773,774,y 5 (1965) (finding that a station that is "authorized for and restricted to a 
specific geographical location, such as a landing area or manufacturer's plant" is considered to be at a fixed 
location and therefore does not comply with the definition of mobile station: "one that basically is used while in 
motion or during halts at unspecified points."). 

Independents' Petition at 8-10. See also Beacon Comments at 3 (arguing that the service agreement for BUS 
filed with the Kansas Commission states that BUS customer premises transmission will be at adequate volume and 
free of excessive distortions at the customer's residence, and repair is at the customer's residence); Staurulakis 
Reply at 11-13 (arguing that the BUS wireless access unit is not a mobile station because it is intended ordinarily to 
be used while plugged into an electric outlet and because the unit has no handle, earpiece, speaker, or mouthpiece, 
and thus cannot be used without additional attached equipment); South Dakota Independents Comments at 3-5; 
Townes Reply at 4. 

Western Wireless Comments at 18. Western Wireless notes that analog bag phones that are bulky and have a 
limited battery capacity are considered CMRS. Id. at 19. See also Independents' Petition, Attachment D, Kansas 
Hearing, Testimony of James Blundell at 63. 

91 Dobson Comments at 4; Western Wireless Comments at 4. 

92 Early cellular %ag phones" could be moved from one location to another and used for standby and limited on- 
line operation. See Regis J. (Bud) Bates & Donald W. Gregory, Voice & Data Communications Handbook 833 
(McGraw-Hill31~ Ed. 2000) (Voice &Data Communications Handbook). 

93 Inmarsat-M Order, 11 FCC Rcd at 7966,y 34. Western Wireless notes that satellite telephony classified as 
CMRS relies on bulky equipment. Western Wireless Comments at 18, citing CMRS Second Report and Order, 9 
FCC Rcd at 1457-58,7109. Independents argue that the Inmarsat-M unit, unlike BUS, is intended to and does 
(continued.. . .) 
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23. Independents also argue that the purpose of BUS is to substitute for local exchange 
service, and therefore it must be a fixed service and regulated as a LEC service.94 For example, 
Independents argue that BUS is marketed as a fured service, which shows Western Wireless' intent.9s 
Independents also argue that Western Wireless does not intend BUS to be mobile because BUS is priced 
($14.99) such that it would "cannibalize" Western Wireless' mobile service offering." In addition, 
Independents assert that the wireless access unit is network equipment owned by Western Wireless, not 
customer equipment.97 W e  do not fmd these arguments compelling. As discussed above, the Commission 
has already concluded that the provision of local exchange service by a wireless carrier does not make 
the carrier a LEC, and Congress exempted fiom the definition of LEC the provision of local exchange 
service by CMRS providers?' Moreover, service using conventional cellular equipment also is 
sometimes marketed as a substitute for wireline local exchange service, and such offerings are clearly 
mobile. For example, Leap Wireless and US Cellular provide flat rate mobile local service as a substitute 
for wireline local telephone service. 99 

24. Independents further argue that BUS should not be regulated as a CMRS offering 
because Western Wireless has requested USF support for the BUS offering.IoO We note that the 
requirements for designation as an ETC providing universal service are set forth in the Act and in the 

(Continued from previous page) 
ordinarily move. Independents Reply at 18. Independents also argue that Western Wireless does not intend for 
customers to use BUS as a mobile service. Independents Reply at 11. Independents fail, however, to explain 
convincingly this asserted difference between the BUS wireless access unit and the Inmarsat-M terminal. 

94 Independents' Petition at 6-7,17. See also USTA Comments at 4 (arguing that it is the nature of the service that 
determines the classification); NTCA Comments at 2 & n.4; Williamson Reply at 5. 

95 Independents Reply at 12-14. Western Wireless argues that its name for the service to alert customers that it is 
a substitute for land line service is not determinative of the service type. Western Wireless Comments at 20. 
Western Wireless states that in marketing BUS to customers, the mobility of the wireless access unit "is most 
definitely a selling point." Western Wireless May 8 Letter at 3. 

96 Independents Reply at 11. But see Western Wireless Reply at 2-3 (arguing that BUS is one of several cellular 
service offerings and that the important factor is that the BUS offering is mobile). 

97 Independents' Petition at 8, n. 19. But see Western Wireless Comments at 13 (noting that cellularproviders can 
bundle customer equipment with their services). 

98 Local Competition Order, 11 FCC Rcd at 15995-96, 71004; 47 U.S.C. 5 153(26). The legislative history of 
section 332(~)(3)(Aj k&caies that the mere showing &at a Chills carrier is providing a substitute for landline 
service is not sufficient to support LEC regulation. The Conference Report states that "the Commission should 
permit States to regulate radio service providers for basic telephone service if subscribers have no alternative 
means of obtaining basic telephone service." Conference Report at 493. 

99 CMRS carriers providing substitute local exchange service using conventional cell phones include: Sprint PCS, 
U.S. Cellular, Leap Wireless International, ALLTEL, and Rural Cellular. See Implementation of Section 6002@) 
of the Omnibus Budget Reconciliation Act of 1993, Annual Report and Analysis of Competitive Market 
Conditions With Respect to Commercial Mobile Services, 16 FCC Rcd 13350,13382-83 (2001); see also Cellco 
Partnership d/b/a Bell Atlantic Mobile Petition for Designation as &I Eligible Telecommunications Carrier, 15 
FCC Rcd 39 (CCB 2000) (designating Verizon Wireless an ETC); Western Wireless Reply at 6 n. 17; Dobson 
Comments at 3. 

loo Independents' Petition at 18; RUS Comments at 3. 
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Commission's orders.lO' In the Universal Service proceeding, the Commission concluded that 
telecommunications carriers that provide universal service as delineated in the Commission's rules are 
eligible to receive USF, regardless of the technology used to provide the service.lo2 Thus, a 
telecommunications carrier, including a wireless carrier, can be designaied by a siate or the Commission 
as an ETC whether it provides a fixed or a mobile universal service offering if it complies with the 
requirements for designation as an ETC. Pursuant to these rules, the Common Carrier Bureau has 
granted Western Wireless ETC status in Wyoming for a BUS-like universal service offering.'03 

25. Finally, we note that Kansas and other states have treated the provision of BUS and 
similar services by Western Wireless as CMRS for regulatory purposes.lo4 Although the Kansas 
Commission has declined to resolve the legal question of whether the BUS offering is mobile, in 
practical effect Kansas is currently treating Western Wireless' provision of BUS as a CMRS offering.'05 
North Dakota has concluded that a similar service provided by Western Wireless is mobile, and many 
other states have treated Western Wireless as a CMRS provider when it provides BUS-like services.Io6 In 

lo' Pursuant to section 214(e), the Universal Sewice Order requires that to be designated an ETC a 
telecommunications carrier must offer and advertise the services supported by the federal universal service support 
mechanism through the designated service areas. 47 U.S.C. §214(e)(l). Pursuant to section 254(c), the 
Commission has defined those services that are to be supported by the federal universal service mechanism. 
Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Rcd 8776, 
8790,122 (1997) (Universal Service Order). 

lo2 Universal Senice Order, 12 FCC Rcd at 8858, 1 145 (stating that "any telecommunications carrier using any 
technology, including wireless technology, is eligible to receive universal service support if it meets the criteria 
under section 214 (e)(l)"). With regard to equal access requirements for telecommunications carriers, the 
Commission did not include equal access to interexchange service among the services supported by universal 
service support mechanisms, concluding that such a requirement "would be contrary to the mandate of section 
332(c)(8), which prohibits any requirement that CMRS providers offer 'equal access to common carriers for the 
provision of toll services.'" Id. at 88 19, 1 78. 

'03 Federal-State Joint Board on Universal Service, Western Wireless Petition for Designation as an Eligible 
Telecommunications Carrier in the State of Wyoming, CC Docket 96-45, Memorandum Opinion and Order, 16 
FCC Rcd 48,53, 1 11 (CCB 2000) (Wyoming Order) (granting Western Wireless ETC status in Wyoming and 
rejecting the implication that services offered by CMRS providers are ineligible for universal service support), 
recon. denied, 16 FCC Rcd 19 144 (2001); see also Western Wireless Corporation Petition for Designation as an 
Eligible Telecommunications Carrier for the Pine Ridge Reservation in South Dakota, CC Docket 96-45, 
Memorandum Opinion and Order, 16 FCC Rcd 18133 (2001) (granting Western Wireless ETC status to provide 
service to the Pine Ridge Reservation in South Dakota). 

'04 Kansas Commission Comments at 1; Western Wireless Comments at 5-6. States treat providers of local 
exchange service differently if they are not CMRS. In Iowa, for example, CLECs must obtain a certificate of 
public convenience and necessity, provide a service map, and file a tariff. Rural Iowa Independents Comments at 3. 
In Nebraska, CLECS are subject to rate benchmarks and earnings oversight. Nebraska Independents Comments at 
4. See also Minnesota Independents Comments at 4. 

'05 Western Wireless Comments at 12. 

'06 AS of August 17, 2001, Western Wireless had been granted ETC status in nonrural areas of twelve states and 
had been granted ETC status in rural areas of eight states, none of which is regulating Western Wireless as a LEC. 
Western Wireless Comments at 5-6 & nn. 6-7, 12 & n. 23; Letter fiom Angela E. Giancarlo, Counsel for Western 
Wireless, to Magalie Roman Salas, Secretary, FCC, dated Aug. 17, 2001, at Exhibit 1. The North Dakota 

I Commission concluded that BUS '%as mobile capabilities and is therefore mobile service." Western Wireless 
(continued.. . .) 
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this proceeding, neither Kansas nor any other state filed comments supporting the Independents' Petition. 

26. Ancillary, ~ ~ u l i a q ~ ,  or  Incidental Nature of the BUS Offering. We also conclude that 
\ 

even if BUS were not considered to meet the statutory defwiiion of ccmobile," it is still properly classified 
as CMRS because it is ancillary, auxiliary, or incidental to Western Wireless' provision of traditional 
mobile cellular service.lo7 Section 22.323 of the Commission's rules specifically authorizes cellular and 
other Public Mobile Service caniers to use their authorized stations to provide other communications 
services incidental to the primary public mobile service for which the authorizations were issued. 
Section 22.323 provides that these-caniers may provide incidental services if: 

(a) The costs and charges of subscribers who do not wish to use incidental services are not 
increased as a result of provision of incidental services to other subscribers; 
(b) The quality of the primary public mobile service does not materially deteriorate as a result of 
provision of incidental services, and neither growth nor availability of the primary public mobile 
service is sigmficantly diminished as a result of provision of incidental services; and 
(c) The provision of the incidental services is not inconsistent with the Communications Act of 
1934, as amended, or with FCC rules and policies. 

47 C.F.R. 522.323. 

27. We conclude that the Western Wireless BUS offering meets the criteria set forth in 
section 22.323, and is classifiable as an incidental service under Part 22.'" BUS is provided over the 
same spectrum and infrastructure that Western Wireless uses to provide conventional mobile cellular 
service, and is in all respects the same as conventional mobile cellular service except for the customer 
equipment.log Western's cellular network does not distinguish operationally among BUS units and other 

I 

(Continued f?om previous page) 
Comments at 11 & M. 21,22, citing Wireless Corp v. Telephone Cooperative, Inc. Complaint, NDPSC Case No. 
PU 1564-99-17, Finding of Fact, Conclusions of Law and Order (August 3 1, 1999), affd on remand, Findings of 
Fact, Conclusions of Law and Order on Remand (Nov. 22,2000). The North Dakota Supreme Court affirmed the 
North Dakota Commission, concluding that Western Wireless' BUS-like offering in North Dakota is a mobile 
CMRS offering under the Commission's rules and interpretations. Consolidated Telephone Cooperative v. Western 
Wireless, 2001 W L  1658195 (ND). In addition, in Minnesota and Nebraska Western Wireless' universal service 
offerings are regulated as CMRS. Minnesota Independents Comments at 4; Nebraska Independents Comments at 
2. The Nebraska Commission concluded that Western Wireless' offering provided the benefits of mobility. See 
Nebraska Order at 8,13, f 35. 

'07 See Westcm Wireless Comments at 6,?3; Western Wireless Ke$y a: 4; S p r i  Cornenis at 7, 15-16; AT&T 
Wireless Comments at 3-4; US Cellular Reply at 3-4; Letter f?om Caressa D. Bennet, General Counsel, RTG, to 
Magalie Roman Salas, Secretary, FCC, dated April 26,2001, at 2; RTG Comments at 5; CTLA Reply at 2. 

lo' As noted above, we are currently considering in the Part 22 Biennial Review proceeding whether to revise or 
eliminate section 22.323 in light of the Commission's subsequent granting of broader flexibility to cellular and 
other CMRS providers in the CNRSFlex proceeding. See supra note 20. Even if we were to eliminate the rule, 
however, the criteria specsed in the rule would remain relevant to our evaluation of whether BUS service is 
properly classified as incidental. Thus, if Western provided service over PCS spectrum, which is not a Part 22 
service subject to section 22.323, we would find BUS to be incidental based on the same analysis we apply here. 

log See Western Wireless Comments at 6, 13; Western Wireless Reply at 4. Western Wireless states that BUS and 
all its other cellular offerings use the same antennas, cell sites, towers, .trunk lines, mobile switching centers, and 
interconnection facilities. Western Wireless Comments at 4, n. 4. 
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types of customer equipment, enabling BUS customers to send and receive calls throughout the Western 
Wireless service area and to roam much like customers that take other cellular packages fi-om Western 
Wireless."' Moreover, BUS serves a minimal number of subscribers (386 or 0.835 percent) in 
comparison to approximately 45,000 traditional mobile cellular customers on Western's Kansas 
system."' Because BUS has few subscribers relative to Western's conventional cellular service, and the 
BUS equipment is indistinguishable to the network from other customer equipment, it is unlikely that 
provision of BUS would lead to diminution in the quality of service, an increase in costs, or other adverse 
effects on Western Wireless' primary cellular offerings. 

28. , It is also well-established that if the criteria set forth in the incidental services rule are 
met, a service provided by a cellular licensee can be treated as incidental for regulatory purposes even if 
the service is entirely fured. In Westcom, the Commission specifically held that fixed cellular service 
could be provided as an incidental service.l12 In the Second CMRS Flex Order, the Commission 
reaffirmed its consistent holding that fmed services provided by CMRS providers over CMRS spectrum 
on an auxiliary, ancillary, or incidental basis are regulated as CMRS.l13 Thus, even if we were to assume 
that BUS is a fixed rather than a mobile service, it would not affect our conclusion that the service is 
incidental, and therefore is properly regulated as CMRS. 

29. On all the facts of this case, we conclude that BUS is incidental to Western Wireless' 
principal cellular service. We reject claims that BUS is not an ancillary, auxiliary, or incidental service 
because Western Wireless receives universal service funds for its provision of the BUS offering or 
because Western Wireless advertises BUS as a standalone product.l14 Although ETC status is a 
prerequisite to the receipt of universal service funding, it is not relevant to whether a service is CMRS or 
LEC service for regulatory p~rposes."~ Moreover, advertising does not establish the regulations that 
apply to a service. 

B. Effects of CMRS Classification 

30. Pursuant to section 332(c)(3)(A), states may not regulate the entry or rates of CMRS 
providers.116 Thus, states are prohibited from requiring CMRS providers to obtain a certificate of public 

"O Western Wireless Comments at 4. 

11' Id. at 2-3. See also RTG Comments at 4; Sprint Comments at 6-8. 

112 Westcom Products, Inc., 102 FCC 2d 470,472-73, f 5,475,f 10 (1985) (Westcom). 

'I3 See Second CMRSFIex Order, 15 FCC Rcd at 14684,n 9; CMRS Flex Order, 11 FCC Rcd at 8968-8969, nf5- 
7; see also Auxilialy Cellular Sewices Order, 3 FCC Rcd at 7041, 1 6 6  (incidental services may include fixed 
services); CMRS Second Report and Order, 9 FCC Rcd at 1424, 7 36 (all auxiliary and ancillary services provided 
by mobile service licensees are included within the definition of mobile services). 

114 Independents Reply at 4, 6. See also Staurulakis Reply at 4. 

'I5 Universal Service Order, 12 FCC Rcd at 8802,149 (a common carrier using any technology, including CMRS, 
may qualify for designation so long as it complies with the section 214(e) eligibility criteria). 

"' 47 U.S.C. 6 332(c)(3)(A). 
I 
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convenience and necessity or regulating CMRS rates.ll7 In addition, states are precluded fiom requiring 
CMRS providers to provide equal access to common caniers for the provision of telephone toll 
ser~ices."~ States may, however, regulate other terms and conditions of CMRS."' 

3 1. Independents argue that Western Wireless should be subject to the same universal service 
requirements as CLECs in Kansas.'20 Unless the requirements imposed by the Kansas Commission are 
entry, rate, or equal access regulations, the Kansas Commission is  not prevented fi-om applying such 
requirements to CMRS ETCs consistent with the Act and the Commission's universal service 
reg~la t ions . '~~ Congress specified in section 254 of the Act the principles that should be used in 
establishing universal service policies.122 We do not have a record here to determine whether specific 
universal service regulations that the Kansas Commission may choose to impose constitute prohibited 
rate or entry reg~1ations.I~~ 

32. Independents suggest -that even if we conclude that BUS is CMRS, Western Wireless 
should be subject to state regulation as a LEC for the BUS offering.124 Section 332(c)(3)(A) provides for 
state rate regulation of CMRS upon petition if the state demonstrates that either of two conditions is met: 

"7 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Twelfth Report and Order, 
Memorandum Order and Opinion, and Further Notice of Proposed Rulemaking; Promoting Deployment and 
Subscribership in Unserved and Underserved Areas, 15 FCC Rcd 12208,12262,1110 (2000). 

'I8 47 U.S.C. $ 332(c)(8). 

"' 47 U.S.C. $ 332(c)(3)(A). See generally southwestern Bell Petition, 14 FCC Rcd 19898 (the CMRS industry is 
not exempt from the neutral application of state contractual or conwer  fraud laws); Wireless Consumers 
Alliance, Inc., Petition for a Declaratory Ruling Concerning Whether the Provision of the Communications Act of 
1934, as Amended, or the Jurisdiction of the Federal Communications Commission Thereunder, Serve to Preempt 
State Courts from Awarding Monetary Relief Against Commercial Mobile Radio Service (CMRS) Providers (a) 
for Violating State Consumer Protection Laws Prohibiting False Advertising and Other Fraudulent Business 
Practices, andlor @) in the Context of Contractual Disputes and Tort Actions Adjudicated Under State Contract 
and Tort Laws, WT Docket No. 99-263, Memorandum Opinion and Order, 15 FCC Rcd 17021 (2000) (section 
332 does not generally preempt the award of monetary damages by state courts based on state tort or contract 
claims); Petition of the Connecticut Department of Public Utility Control to Retain Regulatory Control of the 
Rates of Wholesale Cellular Service Providers in the State of Connecticut, PR Docket No. 94106, Report and 
Order, 10 FCC Rcd 7025,7060-7061,ll 79-82 (1995) (concluding that states may regulate terms and conditions 
of CMRS offerings), afd sub nom. Connecticut Department ofPublic Utility Control v. FCC, 78 F.3d 842 (2d 
Cir. 1996). 

120 Independents' Petition at 18 n. 48. 

See Pittencrieff Communications, 13 FCC Rcd at 1748,g 25; see also Federal-State Joint Board on Universal 
Service; Western Wireless Corporation Petition for Preemption of an Order of the South Dakota Public Utilities 
Commission, Declaratory Ruling, CC Docket No. 96-45, 15 FCC Rcd 15168 (2000) (discussing state commission 
limitations under section 253 on ETC designations). 

47 U.S.C. 5 254(b). 

123 See supra 1 1 1. 

124 Independents7 Petition at 18, n. 48. 
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"(i) market conditions with respect to such services fail to protect subscribers adequately from unjust and 
unreasonable rates or rates that are unjustly or unreasonably discriminatory; or (ii) such market 
conditions exist and such service is a replacement for land line telephone exchange service for a 
substantial portion of the telephone land line exchange service within such ~tate.""~ The Kansas 
Commission has not filed such a petition, and there is no evidence that either of these market conditions 
exists in Kansas. Section 332(c)(3)(A) also permits state regulation that is necessary to ensure the 
c'universal availability of telecommunications at affordable rates" if CMRS services are a ccsubstitute for 
land line telephone exchange service for a substantial portion of the telecommunications in a ~tate.""~ 
The record does not reflect that CMRS represents a substitute for a substantial portion of the land line 
local exchange service in Kansas or that any particular regulations are necessary for universal service.'27 

33. Finally, Independents also ask us to clarify the applicability of federal LEC regulation to 
BUS. As discussed above, the Commission has concluded that CMRS providers are not subject to LEC 
regulation regardless of whether they provide a substitute for local exchange service, and there is no 
record here to persuade us to depart from this conclusion in this instance.128 Thus, Western Wireless in 
its provision of BUS is not subject to sections 25 1 (b) or (c), but is subject to section 251 (a).''' 

IV. CONCLUSION 

34. Based on the record in this proceeding, we find that BUS is CMRS and we decline to 
classify Western Wireless as a LEC when it provides BUS. We conclude that this finding is consistent 
with the intent of Congress in adopting section 332(c)(3)(A) and other provisions of the Act providing 
for limited regulation of CMRS offerings in order to further service availability and competition in local 
exchange services. As discussed herein, BUS is regulated pursuant to federal law as a CMRS offering. 
Kansas is precluded and preempted from imposing rate and entry regulations on Western Wireless' BUS 
offering, but Kansas may regulate other terms and conditions, and Kansas may impose universal service 
regulations that are not inconsistent with section 332(c)(3)(A), other provisions of the Act, and the 
Commission's regulations. 

47 U.S.C. 5 332(c)(3)(A). See also CMRS Secolzd Report and Order, 9 FCC Rcd at 1505,77252-53; 47 C.F.R. 
4 20.13. 

"6 47 U.S.C. 5 332(c)(3)(A). 

Iii its conmeilts, Kansas states that Western Wireless' BUS offerig "does not appear, at this time" to constitute 
a substantial portion of the communications within Kansas based on the information provided in Western Wireless' 
application, and requests that we clarify how a state would determine that commercial mobile services "are a 
substitute for a substantial portion of the communications within such State." Kansas Commission Comments at 4. 
As discussed in the CMRS Second Report and Order, this determination requires information regarding the range 
of basic telephone service alternatives available to consumers in the state. CMRS Second Report and Order, 9 
FCC Rcd at 1505, fi 253. 

12' The Commission may define CMRS providers that offer local exchange service as LECs under section 153(26), 
but it has not taken that action. 47 U.S.C. 5 153(26). The Local Competition proceeding, in declining to regulate 
CMRS providers as LECs, clarified that whether CMRS providers are classified as LECs is within the sole 
discretion of the Commission. Local Competition Order, 11 FCC Rcd at 15499,fiy 1004-1006. 

12' See 47 U.S.C. 4 251(a) (general duties imposed on all telecommunications carriers); see also supra 7 7. 
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V. ORDERING CLAUSE 

35. IT IS THEREFORE ORDERED that pursuant to sections 1, 2, 4, and 405 of the 
Communications Act of 1934, as amended, 47 U.S.C. $5  151, 152, 154, and 405, and section 1.2 of the 
Commission's rules, 47 C.F.R. 5 1.2, the Petition filed on November 3, 2000 by the State Independent 
Alliance and Independent Telecommunications Group regarding Western Wireless' BUS service is 
DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 
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APPENDIX 

LIST OF COMMENTEW ON INEXEPENDENTFS' BETl[Tl[ON 

Comments 

1. Beacon Telecommunications Advisors (l3eacon) 
2. Cellular Telecommunications & Internet Association (CTU) 
3. Dobson Cellular Systems, Inc. (Dobson) 
4. Kansas Corporation Commission (Kansas Commission) 
5. National Telephone Cooperative Association (NTCA) 
6. Nebraska Rural Independent Companies (Nebraska Independents) 
7. Minnesota Independent Coalition (Minnesota Independents) 
8. Organization for the Promotion and Advancement of Small Telecommunications Companies 

(OPASTCO) 
9. Rural Iowa Independent Telephone Association (Iowa Independents) 
10. Rural Telecommunications Group (RTG) 
11. Rural Utilities Service, Department of Agriculture (RUS) 
12. South Dakota Independent Telephone Coalition (South Dakota Independents) 
13. Sprint Corporation (Sprint) 
14. John Staurulakis, Inc. (Staurulakis) 
15. United States Telecom Association (USTA) 
16. Warinner, Gesinger & Associates (Warinner ) 
17. Western Wireless Corporation (Western Wireless) 
18. Fred Williamson & Associates, Inc. (Williamson) 

Reply Comments 

1. AT&T Wireless Services, Inc. (AT&T Wireless) 
2. Cellular Telecommunications and Internet Association (CTIA) 
3. Rural Telecommunications Group (RTG) 
4. John Staurulakis, Inc. (Staurulakis) 
5. State Independent Alliance and Independent Telecommunications Group (Independents) 
6. Townes Telecommunications, Inc. (Townes) 
7. United States Cellular Corporation (US. Cellular) 
8. United States Telecom Association (USTA) 
9. Warinner, Gesinger & Associates (Warinner) 
10. Western Wireless Corporation (Western Wireless) 
11. Fred Williamson & Associates, Inc. (Williamson) 
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CONCURRING STATEMENT OF 
COMMISSIONER KATHLEEN Q. ABERNATHY 

Re: Petition ofthe State Independent Alliance and the Independent Telecommunications Group 
for a Declaratory Ruling that the Basic Universal Service Offering Provided by Western 
Wireless in Kansas Is Subject to Regulation as Local Exchange Service, WT Docket No. 00-239 
(released August 2, 2002). 

I concur with the result in this item because I agree with the majority that the service offering at 
issue should be regulated as a commercial mobile radio service (CMRS). Irrespective of whether the 
Telular t e m a l  used by subscribers is a mobile or fmed station, I believe that the service is ancillary, 
auxiliary, or incidental to the traditional mobile cellular service provided by Western Wireless (Western). 

Whether the Telular terminal qualifies as a mobile station presents a close call. There is no 
question that the equipment is "capable of being moved," but there is a serious question whether it 
"ordinarily does move." 47 U.S.C. 4 153(28). As the order points out, the equipment is designed to 
operate while moving and there is evidence that a relatively small number of customers have roamed with 
it. I am nevertheless concerned that the weight of the evidence may suggest that the equipment 
"ordinarily" does not move. While it is possible to interpret the word "ordinarily" to mean "not 
aberrationally," it appears that a more natural interpretation would focus on the intended or typical use of 
the equipment. Given that the equipment is relatively large and heavy compared to most of today's 
mobile units, it operates on AC power and has only limited backup battery life, and it is designed to be 
used in conjunction with a traditional wireline telephone (that is, it has no integrated earpiece, speaker, or 
mouthpiece), it seems that consumers will not ordinarily use the Telular terminal in a mobile fashion. 

I do not believe it was necessary for the Commission to resolve this difficult question, because 
the BUS offering is ancillary, auxiliary, or incidental to Western's primary cellular service. BUS is 
provided over precisely the same infrastructure and equipment as the conventional cellular service; it 
differs only with respect to the customer premises equipment. A relatively small number of customers - 
386, at the time of Western's filing - subscribes to the service, in contrast with 45,000 traditional 
cellular customers in Kansas. The Commission's rules make clear that CMRS carriers may offer services 
incidental to their primary services so long as the provision of the incidental service (a) does not increase 
the costs borne by primary subscribers, (b) does not materially deteriorate the quality of the primary 
mobile service, and (c) is not inconsistent with the Act or our rules. 47 C.F.R. 4 22.323. These factors 
support the conclusion that Western's BUS offering is incidental to its primary cellular offering. While 
our analysis could change in the future - for example, if Western deployed equipment dedicated to the 
BUS offering, or if the number of BUS subscribers increased substantially - the record before us 
indicates that the BUS service should be regulated as a mobile service. 
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DISSENTING STATEMENT OF 
COMMISSIONER KJEVIN J. MARTIN 

Re: Petition of tlze State hdepeizdeizt Alliance and tlze Independent Telecoi~zmuizicatiolzs Gi-oup for a 
Declaratory Ruling that tlze Basic Universal Service Offering Provided by Western Wireless in 
Kansas Is Subject to Regulation as Local Exchange Service, Memorandum Opinion and Order, 
WT Docket No. 00-239. 

I dissent from the majority's determination that Western Wireless's "Basic Universal Service" 
offering in Kansas is a "commercial mobile service" and is therefore not subject to regulations applicable 
to wireline local exchange carriers. As a matter of statutory interpretation, I do not agree that the 
Western Wireless terminals, which are larger and heavier than many VCRs and most lap top computers 
manufactured today, "ordinarilyy' move in the manner of typical mobile phones. I also find it difficult to 
believe this "Basic Universal Service" offering, which is designed specifically to qualify for universal 
service subsidies, should be deemed exempt fiom regulations and universal service fund requirements 
applicable to wireline local exchange carriers providing essentially the same service. 

Under the Communications Act, a "commercial mobile service" is defined, in relevant part, as a 
service utilizing "a radio-communication station capable of being moved and which ordinarily does 
move." 47 U.S.C. $ 153(28); see id. $$ 332(d)(1) and 153(27). Thus, as the majority acknowledges, the 
central questions in this matter are (1) whether a Western Wireless Basic Universal Service terminal is 
"capable of being moved" and (2) whether the terminal "ordinarily does move." 

I disagree with the majority's conclusion that a Basic Universal Service terminal "ordinarily does 
move." This terminal, which is marketed as a substitute for a traditional wireline phone, is a "laptop- 
sized unit . . . powered by electricity. . . ." Order 7 9. The terminal is "2.76 inches x 12.9 inches x 11.8 
inches and weighs 8.3 pounds." Id. (footnoted omitted). When operating on a battery, it is only capable 
of providing "one hour of talk time." Id. In other words, this terminal is about the size and weight of an 
older VCR or lap top computer and provides similar functionality to a typical wireline phone. 

I believe that this device is too large, too heavy, and too lacking in mobile usefulness for a 
reasonable person to find that it "ordinarily" moves, as do other wireless devices. In fact, the Basic 
Universal Service terminal is larger and more cumbersome than any cell phone sold today, any PDA, or 
any pager, and provides essentially no additional functionality. In the past, mobile "bag" phones may 
have been this large or this heavy - as the Order points out - but in the past, this size may have been 
necessary for the functionality provided. The Basic Universal Service terminal is built and marketed at a 
time when the same functionality can be provided by a device that is less than half its size and less than 
half its weight. I find no functional reason that the device was made this large and heavy. Rather, the 
record suggests, the Basic Universal Service terminal was designed this way to emphasize that Basic 
Universal Service is like traditional wireline phone service, so that it could qualify for universal service 
subsidies. Whatever the merits of this design decision, the consequence is that - like a wireline phone - 
a Basic Universal Service terminal does not ordinarily move. 

I also disagree with the majority's conclusion that, even if Basic Universal Service does not meet 
the statutory definition of a "commercial mobile service," it should still be considered as such because 
Basic Universal Service is "ancillary, auxiliary, or incidental" to traditional mobile cellular service 
provided by Western Wireless. See id. 7 26. The majority concludes that, based on Commission 
precedent, "a service provided by a cellular licensee can be treated as incidental for regulatory purposes 
even if the service is entirely fixed." Id. 7 28. The majority finds that Basic Universal Service is 
"incidental" here because it "is provided over the same spectrum and infrastructure as that Western 
Wireless uses to provide conventional mobile cellular service . . . ." Id. 7 27 (footnote omitted). 
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I fmd this reasoning troubling. While I might agree that certain "incidental" services provided 
over a mobile system should not change the "mobile" character of the system, I am uncomfortable with 
the majority's conclusion here. In short, I do not see how the statute's d e f ~ t i o  oI""mobi1e" service can 
be read to encompass an entirely fixed service, merely because the fxed service uses the same network 
as a mobile service. I find this reasoning to be inconsistent with the statute. Accordingly, I respectfully 
dissent. 
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Federal ~ommunications Commission (F.C.C.) 

Memorandum Opinion and Order 

IN THE MATTER OF WESTERN WIRELESS CORPORATION PETITION FOR PREEMPTION OF 
STATUTES AND RULES REGARDING THE KANSAS STATE UNIVERSAL SERVICE FUND PURSUANT 

TO SECTION 253 OF THE COMMUNICATIONS ACT OF 1934 
File No. CWD 98-90 

FCC 00-309 
Adopted: August 18, 2000 
Released: August 28, 2000 

116227 By the Commission: Commissioner Furchtgott-Roth concurring in part, 
dissenting in part, and issuing a statement. 

I. INTRODUCTION 

1. Kansas has enacted the Kansas Telecommunications Act (Kansas Act) and the 
Kansas Corporation Commission (KCC) has promulgated regulations to implement local 
exchange competition and promote universal service in the state. On July 20, 1998, 
Western Wireless Corporation (Western Wireless), a provider of commercial mobile 
radio service (CMRS) in Kansas, filed a petition for Preemption asking the 
Commission to preempt those provisions of the Kansas Act and regulations that 
limited the ability of carriers other than incumbent local exchange carriers ("non- 
ILECs1I) to receive universal service support. Subsequent to Western Wireless1 
filing, the KCC adopted new regulations for determining and allocating universal 
service support that, among other things, make all such support fully portable among 
competing carriers in Kansas. With this Memorandum Opinion and Order, we therefore 
dismiss the Western Wireless petition as moot. However, in order to provide guidance 
on these critical universal service issues, which may well arise in other contexts, 
we briefly discuss certain concerns that similarly structured programs may easily 
run afoul of Section 253 of the ~ommunications Act. 

11. BACKGROUND 

2. On May 17, 1996, Kansas enacted the Kansas Act to implement local exchange 
competition and promote universal service in that state. [FNlI Section 66- 2005(c) 
of the Kansas Act requires all local exchange carriers in Kansas to reduce their 
intrastate access charges to interstate rate levels. The statute authorizes the KCC 
to offset the access charge and toll charge reductions required by the Kansas Act 
through rebalancing of local residential and business rates, with any remaining 
portion initially being paid out from the Kansas Universal Service Fund (KUSF or 
Fund) . [FIT21 Section 66-2008 (a) of the Kansas Act states that [t] he initial amount 
of the KUSF shall be comprised of local exchange carrier revenues *I6228 lost as a 
result of rate rebalancingN pursuant to section 66-2005(c) and that such revenues 
shall be recovered on a revenue-neutral basis. LF'N31 Section 66-2008(d) requires the 
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KCC to periodically review whether changes in the cost of providing service justify 
modification of the KUSF, and, if so, modify the KUSF accordingly. [FN4] Section 66- 
2008 (b) also requires all telecommunications providers, including wireless 
providers, to contribute to the KUSF on an equitable and nondiscriminatory basis. 
[FN5] Section 66-2008(c) states that distributions from the -WSF shall be made in a 
competitively neutral manner to qualified telecommunications public utilities, 
telecommunications carriers, and wireless telecommunications providers that are 
deemed eligible under section 214(e)(1) of the Communications Act by the KCC. [FN6] 
Section 66-2008(e) and (f) allow "[alny qualified telecommunications carrier, 
telecommunications public utility or wireless telecommunications service provider" 
to request supplemental funding from the KUSF. [FN7] 

3. On December 27, 1996, the KCC issued an Order which, among other things, 
implemented the Kansas Act and established the KUSF. [FN8] Pursuant to section 66- 
2008(a), the KCC initially sized the KUSF at $111.6 million, the amount of revenues 
it found that the ILECs lost as a result of intrastate access rate reductions 
mandated by the Kansas Act. [FN91 As explained by the KCC in its comments in this 
proceeding, the KUSF, at least initially, was comprised of two components -- a High 
Cost Funding program and a Rate Cut Funding program. Under the High Cost Funding 
program, all ETCs were eligible to receive support up to $36.88 for each residential 
or single business line they serve in rural areas, defined by the KCC as exchange 
areas with 10,000 or fewer access lines. IFN101 In addition, in 116229 order to 
implement the revenue neutrality requirement of the Kansas Act, [FNll] the Rate Cut 
Funding program provided ILECs additional support based on their revenues lost due 
to intrastate access charge reform. This support was based on the ILECsl statewide 
lines, and was thus not limited to "high costv areas but was available to the ILECs 
- -  and only the ILECs - -  for lines they serve anywhere in the state. [FN12] The KCC , 
also stated that a portion of the revenue-neutral support for ILECs would be 
designated as the amount per residential loop or "high costv1 support. [EN131 Thus, 
the high cost support payment, according to the KCC, was "not in addition to the 
Rate Cut Funding." [FN14] In the first two years of the Fund, the KUSF distributed 
approximately $158 million, of which approximately $152 million, or 96 percent, was 
distributed to ILECs to offset the revenues they lost due to intrastate access 
charge reform. [FNlS] 

4. On July 20, 1998, Western Wireless filed a Petition for Preemption asking the 
Commission to declare that section 253 of the Communications Act of 1934, as 
amended, [FN16] preempted the provisions of the Kansas Act and the accompanying 
rules adopted by the KCC that served to limit the ability of carriers other than 
ILECs to receive universal service support under the Rate Cut Funding program in 
exchange areas with more than 10,000 access lines. [FN171 Western Wireless alleged 
that the Kansas Act and 1996 KCC Order violated sections 253(a) and 254(f) of the 
Communications Act because the KUSF1s Rate Cut Funding program discriminated against 
new entrants and deterred competitive entry. [FN18] Western Wireless further alleged 
that the Kansas Act and 1996 KCC Order were not protected by section 253(b) because 
the Rate Cut Funding program was not competitively neutral and not related to the 
cost of providing universal service. [FN19] Fifteen parties filed comments on the 
Western Wireless petition and 11 parties filed reply comments. [FN20] 

*I6230 5. In late 1999 and early 2000, the KCC adopted a series of orders that 
substantially changed the operation of the KUSF. First, on September 30, 1999, the 
KCC adopted a forward-looking cost model for purposes of determining KUSF support 
for non-rural carriers (SWBT and Sprint). [FN21] This new mechanism replaces the 
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previous mechanism with respect to these carriers, eliminating the "transitionaln 
I 

Rate Cut Funding program intended to offset reductions in intrastate access charges. 
Then, on December 29, 1999, the KCC affirmed its forward-looking cost model with 
some modifications, applied the model to SWBT and Sprint, and made several other 
decisions relating to the KUSF. Most relevant for purposes of the Western Wireless 
petition, the KCC held that on a going-forward basis, all KUSF funding would be 
fully portable to competing carriers; i.e., if a competing carrier obtained a 
customer that was previously served by an ILEC, all funding that would previously 
have gone to the ILEC as a result of serving that line would instead be paid to the 
competing carrier.   his principle of portability applies not only to the funding 
calculated for SWBT and Sprint under the new cost model, but also to the funding for 
rural ILECs that continues to be calculated under the High Cost Funding program and 
the previously non-portable Rate Cut Funding program. [FN22] Finally, on January 19, 
2000, the KCC released an Order which, among other things, established a carrier 
assessment rate for SWBT that provides for universal service support at a level 
somewhat higher than would be calculated under the forward-looking cost model, but 
that preserves the principle of portability for all funding. [FN23] A similar 
settlement proceeding with sprint remains pending. [FN24] 

111. DISCUSSION 

6. We conclude that Western Wirelesst petition has been rendered moot by the 
December 1999 KCC Order. The gravamen of Western Wirelessr complaint is that the 
Rate Cut Funding program, as previously structured, effectively prohibited the 
ability of non-ILECs to provide a telecommunications "16231 service by rendering 
them ineligible for the substantial support that was available only to ILECs in 
exchanges with more than 10,000 access lines. [FN25] The December 1999 KCC Order 
rectified this feature of the KUSF by making all funding, including Rate Cut 
Funding, fully portable. We therefore dismiss the Western Wireless Petition as moot. 

7. In order to provide guidance on these critical universal service issues which 
may well arise in other contexts, however, we briefly discuss our concern that 
programs structured like the original Rate Cut Funding program could easily run 
afoul of section 253. [FN26] Section 253 provides the legal framework for preemption 
of a state statute or regulation that prohibits or has the effect of prohibiting the 
competitive provision of telecommunications service, which we have applied on a 
number of occasions. [-FN27] I n  order to determine whether a section 253 (a) violation 
has occurred, we must consider whether the challenged law, regulation or legal 
requirement "prohibit[s] or has the effect of prohibiting the ability of any entity 
to provide any interstate or intrastate telecommunications service." [FN28] 

8. We would be concerned about a universal service fund-mechanism that provides 
funding only t-o -CECS. [FN29] A new entrant faces a substantial barrier to entry i£ 
its main to&&t<t&,,is re'ceiving sub3tantial Bupport f rorn the st%<& g,o~eh~&t"t5lat - v , . ,  .> . %  -7  

is n& avail&le%$the'de'ir L r-. entrdf. -A rhekhknisrn-that makes only ILEC~,. kligi$l&. for 
explicit 'sitpport2 . .  Gburd. . 6f f ~ct+vi~~~'lo~el' the price of ~ ~ ~ c - ~ r o v i d ~ d  kdrvic'&..~~kl>tive 
to cornpetit~k-~~~vided<~~r~ice;bL an amount equivalent to the =mbunt of. the '%&&ort .- - - 
provided to 'ILEC? that %<k. not' available to their colnpetitors. ~liuk, noh-ILECS would 
be 1;f t wet$ 'tw-, dhoices - - mhtch the ILEC s price charged to thi '&usdom&r ,: &-@%if - - . %+? - 
it means serving 'the customer at a loss, or offerithe service to the c~kto>mer'-.at a 
less- attr&ive';>ice based on' the unsubsidized cost of prbviding s&&h servi=e: - -  ..-.. c-i-----  i- - .  - - .  -.-- - 
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12. We decline to address in this order the other challenges to provisions of the 
KUSF that the parties raised. [FN42] These issues were not raised by Western 
Wireless in its petition and are beyond the scope of this proceeding. [FN43] 

IV. CONCLUSION 

13. In conclusion, we find that the orders adopted and implemented by the KCC in 
late 1999 and early 2000 have effectively rendered moot the significant issues of 
lawfulness raised by Western Wireless regarding the operation of the previously 
structured program. We therefore dismiss Western Wireless1 petition as moot. 

V. ORDERING CLAUSE 

14. Accordingly, IT IS ORDERED that, pursuant to section 4(i) of the 
Communications Act of *I6234 1934, as amended, 47 U.S.C. § 154(i), and section 1.2 
of the Commissionls rules, 47 C.F.R. § 1.2, that this Memorandum Opinion and Order 
IS ADOPTED. 

15. IT IS FURTHER ORDERED that the Petition for Preemption filed by Western 
Wireless Corporation IS DISMISSED as moot. 

FEDERAL COMMUNICATIONS COMMISSION 

Magalie Roman Salas 

Secretary 

FN1. K.S.A. 1996 Supp. 66-2001 et seq. The Kansas Act went into effect on July 1, 
1996. 

FN2. K.S.A. 1996 Supp. 66-2005 (c) . 

FN3. K.S.A. 1996 S~pp. 66-2008(a). 

F N 4 .  K.S.A. 1996 S~pp. 66-2008(d). 

FN5. K.S.A. 1996 Supp. 66-2008(b). Wireless carriers, however, do not have to make 
contributions from the intrastate revenue derived from calls that originate and 
terminate entirely over a wireless network. K.S.A. 1996 Supp. 66- 2008(b); see also 
Order No. 5, uEstablishing Carrier Assessment Rate for Year 2000 KUSF 
Contributions," KCC Docket No. 00-GIMT-236-GIT at 10, 7 7 18- 19 (January 19, 2000) 
(January 2 000 KCC Order) . 
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FN6. K.S.A. 1996 Supp. 66-2008 (c) . Under section 214 (e) (l), 47 U.S.C. § 214(e) (1) , 
carriers that are designated as eligible telecommunications carriers (ETCs) under 
section 214(e) shall be eligible to receive universal service support. 

FN7. Section 66-2008(ei provides for supplemental funding based on an increase in a 
carrier's access lines. K.S.A. 1996 Supp. 66-2008(e). Section 66-2008(f) provides 
that the KCC may, at its discretion, provide supplemental funding for other reasons. 
K.S.A. 1996 Supp. 66-2008 (f) . 

FN8. General Investigation Into Competition Within the Telecommunications Industry 
in the State of Kansas, Docket No. 190,492-U, 94-GIMT-478-GIT, Order (KCC, rel. Dec. 
27, 1996) (1996 KCC Order), affld in pertinent part on recon. (KCC, rel. Feb. 3, 
1997) (1997 KCC Reconsideration Order). Several parties, including wireless 
carriers, appealed these orders in the Kansas state court system. Although the 
Kansas Court of Appeals reversed the orders, the Kansas Supreme.Court affirmed these 
orders in their entirety. See Citizens1 Util. Ratepayer Bd v. State Corp. Commln, 
943 P.2d 494 (Kan. Ct. App. 1997); Citizens1 Util. Ratepayer Bd v. State Corp. 
Commln, 956 P.2d 685, 700 (Kan. 1998). 

FN9. KCC Order, 7 7 106, 112. The size of the KUSF has subsequently been adjusted 
and was estimated to be $96.3 million for the March 1999 to February 2000 period. 
See Letter from James H. Lister, counsel for KCC, to David H. Krech, FCC, dated May 

. 4, 1999 at 2; Letter from James H. Lister, counsel for KCC, to David H. Krech, FCC, 
dated May 11, 1999. 

FNlO. 1996 KCC Order, 1 7 123-125. The KCC used rural areas as a proxy for high 
cost areas. 

FN11. See K.S.A. 1996 Supp. 66-2008(c). The KCC interpreted this provision to 
require that funds should be distributed so that the ILECs would not initially lose 
revenue as a result of access charge reform. 1996 KCC Order, 7 124. 

FN12. KCC Comments at 3. 

FNl3. 1996 KCC Order, 7 124. 

FN14. KCC Comments at 4 

FN15. See Performance Audit Report: Reviewing Payments from the Kansas Universal 
Service Fund, Legislative Division of Post Audit, State of Kansas, August 1999, at 
6, 7, 17-20. See also Letter from James H. Lister, counsel for KCC, to David H. 
Krech, FCC, dated May 4, 1999 at 2; Letter from James H. Lister, counsel for KCC, to 
David H. Krech, FCC, dated May 11, 1999 (projecting that for the March 1999 to 
February 2000 period, 84 percent of KUSF funding would go exclusively to ILECs under 
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the Rate Cut Funding program) 

FN16. 47 U.S.C. § 253. 

FN17. Petition for Preemption, Pursuant to Section 253 of the Communications Act, of 
Kansas Statutes and Rules that Discriminate Against New Entrants, filed by Western 
Wireless Corporation July 20, 1998 (Western Wireless Petition). 

FN18. Western Wireless Petition at 1 (citing 47 U.S.C. § § 253(a), 254(f)). 

FN19. Western Wireless Petition at 1 (citing 47 U.S.C. .§ 253(b)). 

FN20. The following parties filed comments in response to the Public Notice: Aerial 
Communications, Inc. (Aerial); AT&T Corp. and AT&T Wireless Services, Inc. (AT&T); 
Bell Atlantic Mobile, Inc. (BAM); Cellular Telecommunications Industry Association 
(CTIA); Independent ~elecommunications Group (ITG); Kansas Corporation Commission 
(KCC); Liberty Cellular, Inc. (Liberty); MCI Telecommunications Corp. (MCI); Nextel 
Communications, Inc. (Nextel); Omnipoint Communications, Inc. (Omnipoint) ; Personal 
Communications Industry Association (PCIA) ; Southwestern Bell Telephone company 
(SWBT); Sprint Corporation (Sprint); Sprint Spectrum L.P.; State Independent 
Alliance (SIA); and United States Cellular Corp. (USCC). The following parties filed 
reply comments: Aerial; AirTouch Communications, Inc. (AirTouch); KCC; MCI WorldCom, 
Inc. (MCI WorldCom); Nextel; Omnipoint; SWBT; Sprint Spectrum; SIA; united States 
Telephone Association (USTA) ; and Western Wireless. In addition, the Local and State 
Government Advisory committee (LSGAC) of the Commission recommended at its March 4, 
1999 meeting that the Commission not preempt the provisions of the Kansas Act and 
1996 KCC Order challenged by Western Wireless. FCC Local and State Government 
Advisory Committee, Advisory Recommendation Number 14, Petition of Western Wireless 
Corp., File No. CWD 98-90, adopted March 12, 1999. Cf. Letter from Michele C. 
Farquhar, counsel for Western Wireless, to ~agalie Roman Salas, FCC, dated April 8, 
1999 (responding to the LSGAC recommendation); Letter from Ken Fellman, LSGAC 
Chairman, to FCC Commissioners, dated May 11, 1999 (reaffirming LSGAC1s 
recommendation) . 

FN21. Order 10: "Establishing Assessment Rates for Year 2000 KUSF Contributionsu KCC 
Docket No. 99-GIMT-326-GIT (September 30, 1999). The KCC based its new model on the 
Commission~s forward-looking Proxy Cost Model, making some modifications to account 
for conditions specific to telecommunications providers in Kansas. See December 1999 
KCC Order at 17, fl 26. 

FN22. December 1999 KCC Order at 84, fl J, K. 

FN23. Order 5: "Establishing Carrier Assessment Rate for Year 2000 KUSF 
Contributionsv KCC Docket No. 00-GIMT-236-GIT (January 19, 2000). 

I 
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FN24. See Kansas Docket No. 00-UTDT-455-GIT. 

FN25. See Western Wireless Petition at 10-11. 

FN26. 47 U.S.C. § 253. 

FN27. See, e.g., Classic Telephone, Inc., 11 FCC Rcd 13082 (1996); New England 
Public Communications Council, 11 FCC Rcd 19713 (1996), recon. denied, 12 FCC Rcd 
5215 (1997); ~ittencrieff Communications, Inc., 13 FCC Rcd 1735 (1997), affld sub 
nom CT1A.v. FCC, 168 F.3d 1332 (D.C. Cir. 1999) (~ittencrieff); Silver Star 
Telephone Company, 12 FCC Rcd 15639 (1997) ( Silver Star), recon. denied, 13 FCC Rcd 
16356 (1998), affld sub nom. RT Compmications, Inc. v. FCC, 201 F.3d 1264 (10th 
Cir. 2000); Public Utility Commission of Texas, CCB Pol 96-13 et al., FCC 97-346, 9 
CR (P&F) 958 (released Oct. 1, 1997) (Texas PUC); California Payphone Association, 
12 FCC Rcd 14191 (1997). 

FN28. 47 U.S.C. § 253 (a) . 

FN29. See Pittencrieff, 13 FCC Rcd at 1751, 1 31. 

FN30. See Western Wireless reply comments at 1.1 

FN31. 47 U.S.C. § 253(b). See, e.g., Silver Star, 13 FCC Rcd at 15655-56, 1 37; 
Texas PUC at 1 42. Section 253(c) sets forth additional situations, which are not 
present here, in which a state or local government requirement that violates section 
253(a) may still be acceptable. 47 C.F.R. § 253(c). 

FN32. 47 U.S.C. § 253(b). Section 253(b) also preserves the states1 ability to ' 

impose competitively neutral requirements that are necessary to protect the public 
safety and welfare, ensure the continued quality of telecommunications services, and 
safeguard the rights of consumers. Id. These provisions are not at issue here. 

FN33. Pittencrieff, 13 FCC Rcd at 1752, 1 33; accord Silver Star, 12 FCC Rcd at 
15655-57, 1 1 37, 40. 

FN34. For example, in Silver Star, we preempted a Wyoming statute for its failure to 
satisfy the llcompetitive neutrality" criterion. 12 FCC Rcd at 15658-60, 1 1 42, 45. 

FN3.5. 47 U.S.C. 1 253(d). ("If, after notice and an opportunity for public comment, 
the Commission determines that a State or local government has permitted or imposed 
any statute, regulation, or legal requirement that violates subsection (a) or (b), 
the Commission shall preempt the enforcement of such statute, regulation, or legal I 

requirement to the extent necessary to correct such violation or inconsistency.ll). 
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FN36. Silver Star Reconsideration, 13 FCC Rcd at 16361, 7 11 (emphasis in 
original) . 

FN37. See Silver Star, 12 FCC Rcd at 15657, 7 39. We also would be concerned that 
non-portable support available only to ILECs may not be consistent with section 254 
and necessary to preserve and advance universal service. Given the current posture 
of the case, however, we will not discuss these issues. 

FN38. Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699 (19841, citing Hines 
v. Davidowitz, 312 U.S. 57, 67 (1941); State Corporation Commission of Kansas v. 
FCC, 787 F.2d 1421, 1425 (10th Cir. 1986). See also ~ouisiana Public service 
Commission v. FCC, 476 U.S. 355, 368-69 (1986) (~ouisiana PSC). 

FN39. Louisiana PSC, 476 U.S. at 368-69, citing Fidelity Federal Savings and Loan 
Assn. v. De la Cuesta, 458 U.S. 141 (1982); Capital Cities Cable, Inc. v. Crisp, 467 
U.S. 691. 

FN40. 47 U.S.C. 5 254. 

FN41. Federal-State Joint Board on Universal Service, Report and Order, CC Docket 
No. 96-45, 12 FCC Rcd 8776, 8801-02, 7 48 (1997), corrected by Federal-State Joint 
Board on Universal Service, Erratum, CC Docket No. 96- 45, FCC 97-157 (rel. June 4, 
19971, aff'd in part, rev'd in part, remanded in part sub nom. Texas Office of 
Public Utility Counsel v. FCC, 183 F. 3d 393 (5th Cir. 1999). To the extent that a 
state's universal service program, that is structured like the KUSF, involves 
matters properly within the state's intrastate jurisdiction under section 2(b) of 
the Act, those matters, if inseverable from the federal interest in promoting 
universal service in section 254, remain subject to federal preemption. See 
Louisiana PSC; AT&T v. Iowa Utilities Board, 119 S.Ct. 721, 730 (1999); Texas Office 
of Public Utility Counsel v. FCC, 183 F.3d at 423. 

FN42. See Bell Atlantic Mobile comments at 4-5 (arguing that the Kansas Act 
provision limiting the amount of a carrier's KUSF contribution that it may collect 
from its customers to 8.89% of the carrier's intrastate retail revenues violates 
section 332(c)(3) as applied to CMRS providers); CTIA comments at 8-9 (similar); 
AT&T comments at 1, 3-4 (arguing that KUSF conflicts with section 214(e) of the 
Communications Act); CTIA comments at 5-6 (similar). 

FN43. We do note, however, that the limitation on passing through contributions to a 
carrier's retail customers expired on January 1, 2000. K.S.A. 1996 Supp. 66-2008(b). 
We further note that we have recently addressed in another proceeding issues 
concerning the application of section 214(e). Federal State Joint Board on Universal 
Service: Promoting Deployment and Subscribership in Unserved and Underserved Areas, 
Including Tribal and Insular Areas, Report and Order, CC Docket No. 96-45, FCC 00- 
208 (released June 30, 2000). 
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"16235 STATEMENT OF COMMISSIONER HAROLD FURCHTGOTT-ROTH, CONCURRING IN 
PART AND DISSENTING IN PART 

Re: Western Wireless Corporation Petition for preemption of Statutes and Rules 
Regarding the ~&sas State Universal Service Fund Pursuant to Section 253 of the 
Communications Act of 1934, File No. CWD 98-90. 

As the Commission correctly recognizes, Western Wirelessls petition is moot. The 
Kansas Corporation Commission has completely altered its regulatory scheme for 
determining and allocating universal service support to carriers in Kansas. Western 
Wirelessls petition must therefore be dismissed as moot, and I concur in this aspect 
of the order. 

Why the Commission thinks it necessary to devote an additional five or six pages 
of this order to a discussion of why it would preempt the Kansas regulations if they 
were still in effect is beyond me. The Commission vaguely asserts its advisory 
opinion is necessary Isto provide guidancen on universal service issues, based on its 
wholly unsupported assertion that these issues llllmight well arise elsewhere.I1 
Tellingly, the Commission cannot point to a single state commission that has even 
suggested it would adopt requirements similar to the Kansas Commissionls. 

I therefore dissent from those aspects of this order that purport to interpret 
section 253(d). Although this agency - unlike Article 111 federal courts - may have 
the power to render advisory opinions in some circumstances, I think it exceedingly 
unwise for it to make such determinations in connection with section 253(d). In my 
view, in making this statement, the Commission disregards basic principles of 
federal-state comity and insults the Kansas Commission, which has itself corrected 
whatever infirmity may have existed in its previous rules. 

The 1996 Act contemplates that state commissions will play an important part in 
bringing competition to the local exchange markets, and it gives states freedom to 
fashion regulatory approaches that supplement the Act's federal requirements. See, 
e.g., 47 U.S.C. § 253(b). This Commission may interfere with a state commissionls 
requirements only pursuant to section 253(d). An examination of that provision is 
instructive. It states that if the Commission ""determines that a State or local 
government has permitted or imposed any statute, regulation, or legal requirement 
that violates [section 253 (a) or (b)] , the Commission shall preempt the enforcement 
of such statute, regulation, or legal requirement to the extent necessary to correct 
such violation or incon~istency.'~ 47 U.S.C. § 253 (d) (emphasis added). The 
provision is drafted in the present tense, and I therefore question whether we may 
legally make section 253 (d) determinations on state commission rulings that do not 
e,xist. Moreover, given that no regulation currently exists, a Commission ruling is 
most assuredly not Ifnecessary to correct" the Kansas Commissionls approach to 
implementing the Actls universal service provisions. 

In any event, I believe that comity concerns alone are enough to prevent us from 
reaching out to strike down nonexistent state regulations, simply in order to 
dictate to 116236 states the "proper" way for them to conduct their business. We 
must not forget that Congress charged both this Commission and the state commissions 
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with implementing the 1996 Act, and we should keep our interference in the business 
of the states to a minimum. 

2000 WL 1209411 ( F . C . C . ) ,  15 F . C . C . R .  16,227, 15 FCC Rcd. 16,227 

END OF DOCUMENT 
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STATE OF ALASKA 

THE REGULATORY COMMISSION OF ALASKA 

Before Commissioners: Mark K. Johnson, Chair 
Kate Giard 
Dave Harbour 
James S. Strandberg 
G. Nanette Thompson 

In the Matter of the Request by ALASKA 
DIGITEL, LLC for Designation as a Carrier 

1 
) U-02-39 

Eligible to Receive Federal Universal Service ) 
Support Under the Telecommunications Act of ) ORDER NO. 10 
1996 1 

ORDER GRANTING ELIGIBLE TELECOMMUNICATIONS CARRIER 
STATUS AND REQUIRING FILINGS 

BY THE COMMISSION: 

Summary 

We grant Alaska DigiTel, LLC (ADT)'s application for status as an eligible 

telecommunications carrier (ETC) for purposes of receiving federal and state universal 

service funding. We require ADT to file an affidavit certifying that it will advertise its 

services. We require ADT to file and maintain information concerning its Lifeline and 

Link Up services. We require ADT to annually file information with this commission 

describing its use of universal service funds (USF). 

Backnround 

In this docket, ADT requests designation as an eligible 

telecommunications carrier. The Telecommunications Act of 1996 (the ~ c t ) '  requires us 

l~elecommunications Act of 1996, Pub. L. No. 104-1 04, 11 0 Stat. 56 (1 996) 
amending the Communications Act of 1934,47 U.S.C. §§ 151 et seq. 
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:o evaluate ETC requests from telecommunications carriers2 by applying the standaras 

n federal law.3 ETCs must provide basic universal telecommunications service 

throughout a defined service area. ETCs are eligible to receive a per customer subsidy 

to provide, maintain, and upgrade facilities and services for basic telecommunications 

~erv ice .~  

ADT has requested the designation throughout the MTA service area. 

ADT asserted it will provide universal services and will use the USF funds it receives to 

invest in new cell towers within the Matanuska Telephone Association (MTA) service 

area. The Rural Coalition (RC)~ and the certificated utility, MTA, have actively 

participated in this docket. We granted intervention to the RC, MTA, ACS Rural LECS,~ 

and GCI.~ 

During the notice period, we received comments from four of ADT's 

customers, who all supported ADT's request for ETC status. I 

*47 U.S.C. § 153(44), 47 C.F.R. § 54.201. 

347 U.S.C. § 214(e). 

447 U.S.C. 5 254(e). 

5 ~ o r  purposes of this proceeding, the Rural Coalition's member companies 
include Arctic Slope Telephone Association Cooperative; Bristol Bay Telephone 
Cooperative, h.; Sush-Tell, I i x . ;  Copper Valley Telephone C ~ ~ p e i ~ t i v e ,  Inc.; Cordova 
Telephone Cooperative; Interior Telephone Company, Inc.; Ketchikan Public Utilities - 
Telephone Division; Mukluk Telephone Company, Inc.; Nushagak Telephone 
Cooperative, Inc.; OTZ Telephone Cooperative, Inc.; United-KUC, Inc.; and United 
Utilities, Inc. 

"he ACS Rural Local Exchange Companies (ACS Rural LECs) are: 
ACS of Fairbanks, Inc. d/b/a Alaska Communications Systems, ACS Local Service, and 
ACS; ACS of Alaska, Inc. d/b/a Alaska Communications Systems, ACS Local Service, 
and ACS; and ACS of the Northland, Inc. d/b/a Alaska Communications systems, ACS 
Local Service, and ACS. 

I 7~~~ Communication Corp. d/b/a General Communication, Inc. d/b/a GCI (GCI] 
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In Order U-02-39(5), dated February 10, 2003, we decided we would 

determine capability and commitment on the basis of filings received to date from the 

parties, and responses to additional questions posed in Order U-02-39(5). We also 

determined we would have a hearing to address whether the ADT ETC designation is in 

the public interest8 

Discussion 

State commissions must decide whether or not applications for ETC status 

should be granted.g Federal law requires us to apply the following criteria to our 

evaluation of ADT's request for ETC status:l0 

8 ~ e  reserved the right to end the investigation before the public interest hearing 
if we found ADT incapable or not committed. 

'see n. 1. 

'O~hese criteria are derived from Section 214(e)(l) and (2) of the Act which 
provides: 

(1) A common carrier designated as an eligible telecommunications carrier under 
paragraph (2), (3), or (6) shall be eligible to receive universal service support in 
accordance with section 254 of this title and shall, throughout the service area for which 
the designation is received - 

(A) offer the services that are supported by Federal universal service 
support mechanisms under section 254(c) of this title, either using its own 
facilities or a combination of its own facilities and resale of another carrier's 
services (including the services offered by another eligible telecommunications 
carrier); and 

(B) advertise the availability of such services and the charges therefor 
using media of general distribution. 

(2) ... Before designating an additional eligible telecommunications carrier for an 
area served by a rural telephone company, the State commission shall find that the 
designation is in the public interest. 

U-02-39(10) - (08128103) 
Page 3 of 21 



0 Has ADT demonstrated that it owns at least some facilities? 
Has ADT demonstrated it will appropriately advertise its services? 
Has ADT demonstrated a capability and commitment to provide the Nine 
Basic Services required by Federal Communications Commission (FCC) 
regulation?" 
Is granting ADT's application in the public interest? 

State commissions may impose conditions on the granting of ETC 

assure 6 that the applications public 

( 

interest 

Ownership of Facilities 

We found in Order U-02-39(5) that ADT meets the facility ownership 

criteria for ETC status. In that Order, we also concluded that it is reasonable for ADT to 

use the MTA study area as its universal service area. 

Advertising Services 

Section 214(e)(l)(B) of the Act requires an ETC to advertise the 

availability of the Nine Basic Services (including Link Up and ~i fe l ine) '~ and the chargi 

for the services using "media of general distribution." 

When we granted MTA ETC status, we required MTA to meet the 

following minimum criteria to ensure appropriate and sufficient customer notification of 

its services:I4 

a) once every two years MTA must perform community outreach 
through appropriate community agencies by notifying those agencies 
of MTA's available services; 

b) once every two years MTA must post a list of its services on a 
school or community center bulletin board in each of the utility's 
exchanges; 

 h he Nine Basic Services are defined at 47 C.F.R. § 54.101. 

I2~exas  Office of Public Utility Counsel v. FCC, 183 F.3d 393 (5th Cir. 1999). 

~ I 3 ~ i n k  Up is described at 47 C.F.R. § 54.41 1, and Lifeline at 47 C.F.R. § 54.405. 

I4ln the following paragraphs addressing minimum advertising requirements, 
"services" referred to those services for which MTA receives universal service support. 
MTA was not required to advertise nonsupported services. 

I 

U-02-39(10) - (08128103) 
Page 4 of 21 



c) once a year MTA must provide a bill stuffer indicating its available 
services; and 

d) once a year MTA must advertise its servicgs through a general 
distribution newspaper at the locations it serves. 

We believe these standards are also appropriate for ADT. ADT has 

2greed to comply with our interpretation of what advertising was required by Section 

21 4. 

Capabilitv and Commitment 

We established in Order U-02-39(5) that we would concentrate on ADT's 

provision of the nine basic services required by the FCC.'~ Our ruling was based on the 

FCC's guidelines.17 The parties cited many cases, none of which persuaded us to 

modify our decision. 

Isorder U-97-187(1), dated December 19, 1997, at 16. 

I7we held in Order U-02-39(5) that we would follow the FCC guideline that ADT 
"must make a reasonable demonstration of its capability and commitment to provide the 
services required of an ETC throughout the service area for which it seeks ETC status. 
ADT does not need to provide detailed specifications of all aspects of its technical and 
financial abilities. ADT must, however, provide enough information to credibly 
demonstrate its ability." Order U-02-39(5) at 4. In Re Federal-State Joint Bd. on 
Universal Service; Western Wireless Petition For Preemption of an Order of the South 
Dakota Public Utilities Commission, CC Docket No. 96-45, Declaratory Ruling, 15 FCC 
Rcd. 1 51 68, para. 24 (2000) (South Dakota Order). 

U-02-39(10) - (08128103) 
Page 5 of 21 



ADT need not provide detailed specifications of all aspects of its technical 

nd financial abilities. However, ADT must provide enough information to demonstrate 

s ability to provide each of following Nine Basic Services designated by the FCC'~  or 

lbtain a waiver:" 

I) Voice grade access to the public switched network (including Lifeline 

and Link Up services), 

2) Local usage, 

3) Dual tone multi-frequency signaling or its functional equivalent, 

4) Single-party service or its functional equivalent, 

5) Access to emergency services, 

6) Access to operator services, 

7) Access to interexchange services, 

8) Access to directory services, and 

9) Toll limitation for qualifying low-income consumers. 

ADT is a wireless personal communications service licensee that currently 

xovides service in the MTA service area, Juneau, Fairbanks, and Kenai through more 

:han 50 cell sites2' ADT operates 15 cell sites within the proposed ETC service area. 

4DT has a staff of 60, which includes experienced engineers and technical support 

personnel. ADT began providing service in Alaska in November 1998. 

I g ~ h e  FCC allows a state commission to grant waiver of the requirement to 
provide single-party, access to enhanced 911, and toll limitation services to allow 
additional time for a carrier to complete network upgrades necessary to provide service. 
47 C.F.R. § 54.101(c). 

20~laska DigiTel, LLC's Response to order Requiring Filing and Addressing 
Eligible Telecommunications Carrier Criteria (AD T's Response), filed March I 0, 2003, 
at 2. 
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ADT's years of experience deploying wireless service reasonably 

jemonstrates its technical knowledge and basic abilities to provide wireless 

:elecommunications service. The parties do not dispute ADT's technical competence. 

Instead, their arguments have centered on whether ADT has the financial ability and 

ntent to build out its facilities throughout the MTA service area. 

The RC asserts ADT has not shown a study area-wide capability and 

:ommitment and thus is prepared only to serve a small portion of the MTA study area 

lor the foreseeable future.21 The RC also asserts that ADT proposes a meager network 

build-out in the next two years. The RC provides financial information showing that 

even with universal service funding, ADT lacks resources to complete its proposed 

expansion.22 The RC argued that ADT did not provide enough credible evidence to 

demonstrate its capability and commitment. The RC also stated that ADT provided no 

verifiable data for service quality. 

MTA asserts that ADT has not shown that it would ever be able to serve 

the entire MTA study area, and that this ability is a prerequisite to receipt of ETC status, 

unless the FCC and RCA mutually agree to a different definition of the company's 

service area.23 

ADT admits that its current facilities do not cover the entire MTA service 

area, and that it couid not buiid out to many areas where demand for service existed 

21~ura l  Coalition's Reply to Alaska DigiTel, LLC's Capability and Commitment 
Filing (RC1s Reply), filed March 24, 2003, at 1-2. 

221d. at 2. 

23~atanuska Telephone Association's Reply to Alaska DigiTel, LLC's Response 
to Order Requiring Filings and Addressing Eligible Telecommunications Carrier Criteria 
(MTA1s Reply), filed March 24, 2003, at 8-9. 
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iithout access to federal USF. ADT commits to begin construction of six new cell sites 

I the first 24 months after it obtains USF. During the first year after obtaining funding, 

iDT plans to construct facilities in Big Lake, Willow, and Talkeetna, Alaska. In its 

econd year of funding, ADT plans to begin construction of facilities in Trapper Creek, 

'etersville, and Cantwell, Alaska. ADT estimates a construction cost of $250,000 per 

:ell site. ADT states that the total construction costs would likely exceed ADT's 

brojected support for the first two years. 

ADT may not be able to serve the entire MIA service area with its own 

acilities for several years. However, this does not preclude ETC status. ADT is not 

equired to provide service using only its own facilities. Federal law specifies that an 

ZTC may provide service through a combination of its own facilities and resale.24 

rherefore, ADT need not prove its ability to build facilities through every portion of 

VITA'S service area. ADT must demonstrate that its method of providing servi 

hroughout the MTA area is reasonable. 

ADT proposes to provide service throughout the MTA service area using 

ts own facilities or, if necessary, a combination of its own facilities and resale of another 

sarrier's services. ADT describes a 7-step plan for serving customers:25 

a) if ADT can serve within its existing network, ADT will immediately serve 

the customer; 

b) if the customer is not in an area where ADT currently provides service, 

ADT will: 

Step 1: determine whether the customer's equipment can be modified or 

replaced to provide acceptable service; 

2447 U.S.C. § 21 4(e)(l )(A). 

2 5 ~ ~ T ' s  Response at 9-10. 
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Step 2: determine whether a roof-mounted antenna or other network 

equipment can be deployed at the premises to provide service; 

Step 3: determine whether adjustments at the nearest cell site can be 

made to provide service; 

Step 4: determine whether a cell-extender or repeater can be employed 

to provide service; 

Step 5: determine whether there are any other adjustments to network or 

customer facilities that can be made to provide service; 

Step 6: explore the possibility of offering the resold services of carriers 

with facilities available to that location; 

Step 7: determine whether an additional cell site can be constructed to 

provide service, and evaluate the costs and benefits of using scarce high-cost support 

to serve the number of customers requesting service. 

ADT states that if there is no possibility of providing service short of 

constructing a new cell site, it will report to the commission, providing the proposed cost 

of construction and the company's position on whether the request for service is 

reasonabie and whether high-cost funds shouid be expended on ihe request.'6 

We find ADT's plan is a reasonable means for ADT to provide service 

throughout the MTA service area upon reasonable customer request. We will address 

any ADT requests to deny service on a case-by-case basis. 

-4 

26~irect  Testimony of Stephen M. Roberts on Behalf of Alaska DigiTel, LLC 
(Roberts Direct Testimony), filed March 17, 2003, at 14. 
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We do not find MTA's and the RC's arguments that ADT lacks the 

nancial capability to live up to its universal service commitments persuasive. ADT's 

roposal demonstrates a reasonable commitment to serve and is adequate for our 

~urposes in this docket. 

The RC and MTA challenge the financial viability of ADT's plans to 

:xpand during the first two years.27 We find that ADT's 7-step plan for providing service 

locuments a reasonable strategy for providing service throughout the study area. We 

lote that if ADT fails to serve throughout its designated service area, we would have 

:ause to revoke its ETC status. 

ADT is not required to provide service where there are no prospective 

;ustomers. The FCC has determined an ETC must only provide service upon 

i-easonable request" and should be treated similarly to the incumbent on this point: 

Gaps in Coverage. We find the requirement that a carrier provide 
service to every potential customer throughout the service area before 
receiving ETC designation has the effect of prohibiting the provision of 
service in high-cost areas. As an ETC, the incumbent LEC is required to 
make service available to all consumers upon request, but the incumbent 
LEC may not have facilities to every possible consumer. We believe the 
ETC requirements should be no different for carriers that are not incumbent 
LECs. A new entrant, once designated as an ETC, is required, as the 
incumbent is required, to extend its network to serve new customers 
upon reasonable request. We find, therefore, that new entrants must be 
allowed the same reasonable opportunity fo provide service to 
requesting customers as the incumbent LEC, once designated as an 
ETC. (Emphasis added.) Thus, we find that a telecommunications carrier's 
inability to demonstrate that it can provide ubiquitous service at the time of its 
request for designation as an ETC should not preclude its designation as an 
ETC. (Footnotes omitted.P8 

We agree with the FCC's conclusion. We find reasonable ADT's 7-step plan and its 

stated commitment to serve all reasonable requests. 

2 7 ~ ~ ' s  Reply at 10; MTAJs Reply at 2. 

2 8 ~ o ~ t h  Dakota Order at para. 1 7. 
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Emergency Services 

The parties alleged that ADT failed to direct emergency calls to the correct 

?mergency response center in Palmer and instead directed the calls to Anchorage. 

\DT agreed that the calls should not have been directed to Anchorage, and worked to 

.esolve the matter. As of April 15, 2003, ADT was processing 91 1-calls to the Palmer 

3~bl ic Service Access Point (PSAP).'~ Therefore, by the date of hearing, the 

dlegations about misdirected emergency calls were resolved. 

The RC and MTA challenged ADT's ability to provide adequate 

2mergency services, claiming that ADT only asserted an ability to provide undefined 

'M-91 I "  service.30 ADT asserted that it complies with all federal phase-in requirements 

'or emergency services that apply to wireless carriers; and no party provided 

;ontradictory evidence. We conclude that ADT has adequately demonstrated its ability 

:o meet the emergency services requirement associated with ETC status. 

Lifeline and Link Up Services 

ADT committed to provide Lifeline and Link Up services. However, when 

jeveloping its proposed level of Lifeline and Link Up discounts and its proposed 

zustomer eligibility criteria, ADT may not have taken into account that all of Alaska is 

deemed tribal land and eligible for enhanced Lifeline and enhanced Link Up services 

mder the FCC riles. We require ADT t~ revise its proposed level of Lifeline and Link 

Up services to recognize the higher level of support offered to tribal land areas, or 

explain why this should not occur. Within 30 days of the date of this Order, ADT is 

required to file the following information with us: 

 r re filed Reply Testimony of Clay Dover on Behalf of Alaska DigiTel, LLC 
(Dover Reply Testimony), filed May 5, 2003, at 7. 

3 0 ~ ~ ' s  Reply at 1 3-1 4; MTA's Reply at 21 -22. See Robetts Direct Testimony at 4. 
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a) the base local rate(~) and description of service for the service offerings 

pon which the Lifeline and Link Up discounts will be applied; 

b) the Lifeline and Link Up discounts that it will apply; 

c) the means test that it will use to determine whether a customer is 

ualified for Lifeline or Link Up services; and 

d) how ADT will ensure that Lifeline customers will not be disconnected for 

ailure to pay their "local" bill. 

ADT shall update the filed information within 30 days of any change. This 

~dditional filing will clarify ADT's commitment to provide Lifeline and Link Up services. 

'ublic Interest Determination 

We focus our public interest determination on the potential benefits the 

:onsumer could receive from the ETC designation of ADT. Elements we consider1 

jetermining public interest include: 

New choice for customers 

Affordability 

Quality of service 

Service to unserved customers 

* Comparison of benefits to public cost. 

We also consider the record to determine if there is material harm to any ratepayer in 

granting the ETC application. 

New Choice for Customers 

During the hearing to consider the issue of public interest, ADT provided 

evidence that, with ETC designation and associated USF funds, customers will have 
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nproved access to ADT's network and more choices in telecommunication  service^.^' 

\DT distinguishes its service offerings from other competing wireless carriers by noting 

t will be providing services available to any customer on reasonable request, and it will 

~ffer Lifeline and Link Up services, and E-911 services. 

We conclude that granting the ETC application will improve customers' 

lbility to obtain ADT wireless services. Two consumers supported the ADT application 

Iecause of the increased coverage ADT would offer, improving access to emergency 

md other critical services as well as quality of life.32 As ADT invests in its network, 

:ompeting companies' investment incentives may increase. 

Granting the application will also provide customers more choices for 

neeting their communications needs. Low-income customers who otherwise would be 

mable to afford wireless service will be able to obtain service using the discounts 

3rovided under the Lifeline and Link Up programs. ADT customers will also have a 

:hoice in local calling areas, including an option for a wider local calling area than 

3ffered by the incumbent MTA. 

The public interest is also served by the mobility of ADT's service. Mobile 

service adds public convenience and provides critical access to health and safety 

services, not just at the customer's home as the incumbent's system provides, but when 

the customers are away from their residences. 

31~d. at 2. 

3 2 ~ e e  letters from Sarah Palin and the Mat-Su Community Transit, received 
May 20,2003. 

U-02-39(10) - (08/28/03) 
Page 13 of 21 



A fforda bility 

While ADT did not offer a rate plan for basic universal service, it did 

lemonstrate a wide array of offerings. Combined with the ability to make calls into 

netropolitan Anchorage without long distance charges, these offerings could lower 

;osts for consumers. We do not require proof of lower cost because the MTA offerings 

jiffer so extensively from ADT's that their costs cannot be meaningfully compared. 

Quality of Service 

We do not currently regulate the quality of service by ADT, nor do we have 

;ufficient evidence to warrant defining quality of service standards to apply to wireless 

;arriers. However, we will review service quality issues if we receive customer 

:omplaints about ADT's service. This decision does not preclude us from considering 

ETC service quality in a regulations docket upon petition or our election. 

Service to Unserved Customers 

ADT asserted the designation would allow it to accomplish build-out of six 

3dditional cell sites.33 ADT expects to reach unserved customers in Trapper Creek, 

Petersville and  antw well.^^ 

The RC claims the designation will not provide benefit, and that ADT 

wants the benefits of ETC status without the commensurate obligations to serve 

hard-breach customers.35 MTA argues that ADT makes no firm commitment regarding 

its six cell sites and that ADT would not achieve economic viability regarding the site 

additions even with support. MTA believes that rather than constructing facilities in 

33~d. at 9. 

34~d. at 9, I 2. 

35~refiled Testimony of Jack H. Rhyner, filed April 14, 2003, at 10. 
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areas like Trapper Creek, Petersville, and Cantwell, ADT will instead use its funding to 

benefit the high-density, lower cost areas that ADT already serves. 

We find nothing in the record to substantiate MTA's claim; rather, ADT has 

clearly stated on the record it would seek out new customers. Two letters filed by 

consumers suggests that customers in the MTA area may at times be without wireline 

service and that these customers may desire ADT's services.36 We conclude that by 

granting this application, we will improve the ability of customers not now served by 

wireline to obtain access to wireless service. As an ETC, ADT will be obligated to 

provide service to currently unserved consumers upon reasonable request. 

Comparison of Benefits to Public Cost 

The RC and MTA argued that we should not grant ADT ETC status unless 

we can prove that the benefits of the designation would exceed the public costs. We 

find no support in the law for application of this standard to our review of ADT's ETC 

application. Furthermore, we find that while improvement in public safety and 

convenience and other public benefit factors cannot easily be quantified, they provide 

substantial benefit to the There was no credible evidence in the record of 

countervailing public costs. 

Considerations of Material Harm 

We considered whether there would be any material harm in 9mn:ing the 

ETC application. The record is virtually silent concerning substantive harm specific to 

3 6 ~ e e  letters from Sharla Toller and Becky and Steve DeBusk, received 
May 20,2003. 

3 7 ~ h e  FCC has indicated that concerns about the financial impact of designating 
competitors as ETCs on the federal fund are not relevant to designating a particular 
carrier as an ETC. In Re Federal State Joint Bd, on Universal Service; RCC Holdings, 
Inc. Petition for Designation as an Eligible Telecommunications Carrier Throughout its 
Licensed Service Area in the State of Alabama, CC Docket No. 96-45, Memorandum 
Opinion and Order, 17 F.C.C.R. 23532, para. 3 (2002). 
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customers in the 

not be affected 2 

b 

I 

2 

3 

6 

MTA service area. MTA admits that its own federal funding 

by our decision to grant the app~ication.~~ There is no 

vidence that MTA will lose a significant number of customers as a result of increased 

r 

' I  

' I  

I 

5 .  

~mpetition by wireless services. There is no evidence that consumer local rates will 

crease or that quality or availability of service will decrease as a result of granting the 

pplication. We did not find persuasive evidence in this proceeding suggesting generic 

arm to either the federal universal service fund or to customers generally by granting 

l e  application. We find no evidence to suggest that any material harm will occur. 

In summary, we find that granting ETC status to ADT is in the public 

iterest. We previously concluded that ADT adequately demonstrated that it met all 

~ther criteria necessary to allow award of ETC status. We therefore grant ETC status to 

\DT. 

2onditions on ETC Status 

Various parties have recommended that we should place quality of service 

equirements on ADT as a condition of ETC status. We will not develop quality of 

;ervice standards for wireless carriers in this proceeding. We lack a record 

lemonstrating that such standards are needed. We will consider wireless quality of 

service standards in the future, provided a need for such standards is proved. 

When GCI obtained ETC status for the ACS Rural LECs' study areas, we 

x-ohibited GCI from applying for support for a study area until it had filed a certificate, 

MTA or to 

will likely 

el 

cc 

ir 
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h 

tt 
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3 8 ~ ~ ~ ' s  Reply at 29. MTA qualified its answer by stating that its support would 
not decrease, but only under the current rules, and that the FCC and the Federal-State 
Joint Board on Universal Service were actively considering proposals to change the 
federal universal service program. While that may be the case, we cannot assume that 
federal policies will necessarily change to disadvantage MTA or that our decision to 
grant ADT ETC status will as a result harm MTA in the long term. 

I 
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g an affidavit, demonstrating availability of service and advertising thereofm3' 

JVe will not place a similar requirement on ADT for the following reasons: 

a) ADT has applied for service in only one study area, unlike the GCI 

-equest for ETC status in multiple study areas; 

b) GCI indicated it would phase-in service. In comparison, ADT has 

xovided a 7 Step plan for providing service throughout the study area; 

c) When we granted GCI ETC status, companies had not implemented 

plans to disaggregate support below the study area level. 

The RC urges us to levy conditions on ADT to verify that ADT meets its 

~bligations and to ensure parity between new ETCs and the incumbent local exchange 

carrier. We may require conditions within narrow bounds set by the Act and further 

identified in the Texas Office of Public Utility de~ision.~' The parties argued about the 

extent of our authority.41 In a number of recent decisions on ETC designation, state 

commissions that granted ETC status attached significant conditions on commercial 

mobile radio service carriers.42 

ADT argues that the competitive market makes conditions of service 

quality and affordability redundant. ADT urges us to annually review the way USF funds 

are spent to monitor service quality.43 

Nlmy of the proposed zondi:ions are designed to protect incumbent 

carriers from market participation concerns by a competitive ETC, such as cream 

3 9 ~ e e  Order U-01-11 (I), dated August 28, 2001. 

43~ebuttal Testimony of Don Wood on Behalf of Alaska DigiTel, LLC, filed 
May 5, 2003, at 14; Tr. 371-72,379. 
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kimming. The FCC has previously rejected rural incumbent carriers' suggestions 1" 

dopt eligibility criteria beyond those set forth in Section 214(e) to prevent competitive 

arriers from attracting only the most profitable customers, providing substandard 

ervice, or subsidizing unsupported services with universal service funds. The FCC 

oncluded that the statutory requirements limiting ETCs, and requiring them to offer 

,ervices throughout the area and to use support only for the intended services, were 

, ~ f i c i e n t . ~ ~  Similarly, we find little evidence that further protections are needed to 

~rotect MTA's place in the market. 

Annual Certification 

Each year we open a proceeding and issue an order requiring information 

rom the economically regulated ETCs operating in Alaska so that we may make our 

mnual certification to the FCC concerning use of federal universal service funds under 

17 C.F.R. § 54.314. As an ETC, MTA submits data in these annual proceedings. , 

Under federal regulations, an ETC not subject to our jurisdiction that 

jesires to receive federal universal service support must file an annual certificate with 

:he federal fund administrator and the FCC stating that all federal high-cost support 

*eceived will be used only for the provision, maintenance, and upgrading of facilities and 

services for which the support is intended. We do not economically regulate ADT, and 

therefore, under federal law, ADT would normally only file its certification with the FCC. 

We are not required to certify to the FCC whether ADT will appropriately use federal 

universal service funds. However, in order to monitor the continued appropriate use of 

universal service funding in our competitive rural markets, we require ADT to file the 

44~n Re Federal-Stafe Joint Board on Universal Service; Western Wireless 
Petition for Designation as an Eligible Telecommunications Carrier in the State of 
Wyoming, CC Docket No. 96-45, Memorandum Opinion and Order, 16 FCC Rcd 48, 53, 
paras. 12-1 3 (CCB 2000). 
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ame information required of MTA through our annual use-of-funds certification 

rocess. ADT has agreed to do so. 

Sewice Area 

Under Section 214(e)(l), a carrier's ETC status is linked to a specific 

service area." In its comments, MTA states that the topographical map of ADT's 

roposed service area, as marked by ADT in Exhibit A to its May 14, 2002, filing, does 

ot correspond to the serving area referenced in the MTA tariffs filed with this 

:ommission. As a result, MTA believes ADT planned to serve something less then 

ATA's service area. MTA states that if ADT had no intention of serving MTA's entire 

tudy area, then it must lodge a request to redefine the service area boundary.45 

We clarify that under federal law, ADT's ETC service area must be the 

,ame as the MTA study area.46 Consistent with the federal requirements, ADT 

idicates it would serve the MTA study area and our approval of ADT's ETC status is for 

his study area. Should there be a dispute over the extent of MTA's study area, we will 

esolve such disputes when they occur. 

State USF 

ADT indicated it had no plan to apply for state universal service support. 

'Ve will not require that ADT file for such support. However, our regulations provide that 

i D i ,  if granted federai ETC staius, auiomaticaiiy becomes eiigibie for state universal 

;ervice funds. See 3 AAC 53.399(3). We anticipate that ADT will obtain only minimal 

;upport from our state fund, as it will likely only qualify for support for Lifeline services. 

4 5 ~ ~ ~ J s  Reply at 3, 8. 

4 6 ~ e e  47 U.S.C. § 214(e)(5). The service area cannot be changed from the 
;tudy area unless and until the FCC and the states, after taking into account 
,ecommendations of a Federal-State Joint Board institute under section 41 0(c) of the 
Jet, a different definition of service area for such company. 



This order constitutes the final decision in this phase of the proceeding. 

his decision may be appealed within thirty days of the date of this order in accordance 

lith AS 22.10.020(d) and the Alaska Rules of Court, Rule of Appellate Procedure 

4k. R. App. P.) 602(a)(2). In addition to the appellate rights afforded by 

S 22.10.020(d), a party has the right to file a petition for reconsideration as permitted 

y 3 AAC 48.105. If such a petition is filed, the time period for filing an appeal is then 

alculated under Ak. R. App. P. 602(a)(2). 

ORDER 

'HE COMMISSION FURTHER ORDERS: 

1. The application filed by Alaska DigiTel, LLC requesting that it be 

lesignated as a carrier eligible to receive federal universal service support under the 

~elecommunications Act of 1996 in the Matanuska Telephone Association, Inc. stui 

lrea is granted. 

2. By 4 p.m., September 8, 2003, Alaska DigiTel, LLC shall file 

:ertification, supported by an affidavit, demonstrating that it will advertise its services as 

ipecified in the body of this Order. 

3. By 4 p.m., September 8, 2003, Alaska DigiTel, LLC shall provide the 

nformation concerning emergency services, Lifeline services, and Link Up services as 

ipecified in the body of this Order. 

4. Alaska DigiTel, LLC shall maintain on file with this Commission the 

Lifeline and Link Up information specified in the body of this Order. 
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5. To the extent possible, Alaska DigiTel, LLC shall file as if it were a 

egulated carrier in response to our requests for information in our annual proceeding 

;oncerning annual certification of use of funds to the Federal Communications 

  om mission. 

IATED AND EFFECTIVE at Anchorage, Alaska, this 28th day of August, 2003. 

BY DIRECTION OF THE COMMISSION 
(Commissioners Dave Harbour 

and Kate Giard, not participating.) 





IIM IRVlN 
Commissioner 

WILLIAM A. MUNDELL 
Commissioner 

N THE MATTER OF APPLICATION OF SMITH ) DOCKET NO. T-02556A-99-0207 
3AGLEY, INC., FOR DESIGNATION AS AN ) 
SLIGIBLE TELECOMMUNCIATJONS CARRlER ) DECISION NO. b 3347 
J?WER 47 U.S.C. g 21 4(e)(2) AND A.C.C. ) 
i RI4-2-1203 ) ORDER 

)pen Meeting 
Jecember 12 and 13,2000 
'hoenix, Arizona 

3Y THE COMMISSION: 

FINDINGS OF FACT 

. Procedural History 

I .  On April 15, 1999. Smith Bagley, Inc. ("SBI") filed an Application requesting 

hignation as an Eligible Telecommunications Camer ("ETC") pursuant to Section 2 l4(e)(2) oC~he 

relecommunications Act of 1996 (".4ctW), Section 54.201 of the Federal Communication's 

2ornrnission ("FCC") rules. 47 C.F.R. 3 54.201, and Secrion R14-2-1203 of the Arizonu 

4dministrative Code ("Code"), A.C.C. 6 R14-2- 1203. 

7 .  In irs initial Application. SBI requested designation as an ETC for the entire state of. 

Arizona and that i t  be designated as eligible ro receive all available support Erorn the Arizona Chivcrsal 

Service Fund ("AUSF") and Federal Universal Senicc fund "(USF") including, but no1 limited to. 

support Cur rural, insular and high cosr areas and low income customers. 

3. On June 2, 1999. SBI filed a petition with the FCC seeking designation as an ETC 

under Section 2 l4(e)(6) for those parts of its service areas in Arizona and New Mexico that encompass 

federally reserved Indian Lands 

4 O n  Jul!. i t .  1900. tllc ( ' ~ ~ [ i ~ ~ i i o ~ i  C'itrr~cs Bur.t.au sougllt public colllmcnl on SBl.s 
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comments with the FCC stating that i t  has jurisdiction over tribal lands served by non-tribally owna 

telephone companies. 

5. On July 28. 199'3. Arizona Telephone Company ("Arizona Telephone") filed ar 

Application for Leave to Intervene, which was granted on August 9, 1999. 

6. On August 1 1, 1999, SBT amended its Application for the purpose of  narrowing thr 

scope of its Application to those areas within SBI's existing service area which encompass Native 

American lands. SBI also requested that where SBI's mended Application includes an area on Native 

American lands where a telecommunications camer has already been designated as an ETC,.tha[ the 

. K C  find that the designation o f  SBl as an additional ETC in that area is in the public interest. 

7. On August 23, 1999, l.! S WEST Communications. Inc. (now "Qwest") filed an  

Application for Leave to Intervene. which was granted on October 6, 1999. 

8. On June 30, 2000, the FCC released its Twelfth Report and Order, Memorandum 

Opinioll and Order. and Further Notice of Proposed Rulemaking (FCC ' 00-208) Promoling 

Deployment and Subscribenhip in Unsrrved Areas. including Tribal and Insular Areas. In this Order. 

the FCC adopted "measures to: ( 1 )  promote teiecommunications substnbership and infrastructure 

deployment within American Indian and Alaska Native tribal communities; (2) establish a framework 

TUI iltc resoluiion of elisible telecommunications camer designallon requests under section(e)(G) ol' 

111s Communications Act of 1934. as anicnded (the Act); and (3)  apply the framework to pendin? 

pelitions for designation as eligible telccom~nunications camers tiled by .... Smith Bagley, Inc.. ..." 

1 .  In its Junc 30. ?!JiJ(i. Repon and Ordcr. the FCC dismissed withnut prcjudicc SBl's 

request for dcs~ynation under Section 714ie)(6) to peni~it Arizona 10 compete ils proceeding on ~ 1 1 ~ .  

merits o!'SBl's pending request. 

li). On August 15. 2000. Table Top lclephone Company ("Table Top.') Filcd an 

Application Jbr Loave 10 Intervene which was yranted on September 5,2000. 

11. Hcyuirements for Des i~nat ion  ns a n  ETC 

I I .  Scction 2 I J(cN I ) o!' ( ~ I C  Ct ln~nluni~; l l ins  Act 01' 1934. as amended, 47 C.lT.K 

714( t ) (  1 )  jonh t l l ~  rt 'qi1ir~111~111~ liw I I C S I ~ ~ I ; ~ I ~ O I ~  o f  F-.T'(..s I t  st;ttes tI1;11 - A  cnmn1nn carricl 

I ~ i ~ ~ l ~ l l a l ~ ~ i  ;IS ~ l l g l l ? l ~  ~ ~ ~ ~ ~ i ~ ~ l ~ l l r l ~ c : ~ l ~ i ~ ~ ~ s  c;trrlcr 11r1kicr pal.;!t+lph (2) or ( 3 )  shall be cligiblc tc 
I 



2 for which the designation is received -- ( A )  offer the services that are supported by Federal universal /I 
I 

3 service support mechanisms under section 254(c). either using its own facilities or a combination o r  II 

receive universal service support in accordance with section 254 and shall throughout the service area 

4 

5 

6 

7 

8 

its own facilities and resale of another carrier's services (including the services offered by another 

eligible telecommunications carrier); and (9) advertise the availability of such services and the charges 

therefore using media of general distribution. 

17. The 193.1 Act. as amended, defines "service area" as a geographic area established by 

a State commission for the purpose of determining universal service obligations and support 

9 

10 

1 I 

1 :! 

13 

14 

Voice Grade Access to the Public Switched Network. "Voice grade access" is 
detined as a functionality that enables a user of telecornmunicatinns services 
to transmit voice conimunications, including signaling the network thal the 
caller wishes to place a call, and to receive voice communications. including 
receiving a sipnal indicating there is an incoming call. For purposes of t h i s  
part. bandwidth for voice grade access should be. at a minimum. 300 to 3.000 
Hertz; 

mechantsrns. In the case of an arca sened by a rural telephone company, "service area" means such 

company's "study area" unless and until the Commission and the States. after taking into account 

reconirnendat~ons of a Federal-Stale Joint Board instituted under section 410(c), establish a different 

definition of service area for such company. See 47 U.S.C. Section 21 4(e)(5). 

13. Section 54.101 of the FCC's rules and regulations, 37 C.F.R. Section 54 101, sets forth 

the sewtces that a carrier must offer in order to receive Federal universal service fund suppon. The 

I j 

16 

17 

IS 

I 9 

Local usage. "Local usage" rncans an amount of minutes of use or exchangc 
semicc. prescr~beJ bl. the Commission, provided free of chargc to end users: 

services include: 

( 1 )  

Dual Tone Multi-Frequency Sigaling of its Functional Equimlent. "Dual tone 
multi-frequency" (DTMF) is a method of signaling \ha\ facilitates the 
transportation of signaling thl-uuyh h t :  rlerwork, shonening call set-up time; 

Single-party service or its functional equivalent. "Single-party servicc" is a 
~rlecommun~ca~ions senice that pern~ils users 10 have exclusive use of a 
xvirciine suhscrihor loop or access linc for each call placed, or. in  the case of 
\L irclcss ~clccomruwcaljgns carrim. \vh~ch use specmm shared among llsers 
: I )  pro\ idc SC17 KC. .I ~ I C ~ I C ; I I C I ~  IIICSS;I?C path h r  111c Icngh o f  a ~~scr ' s  p;irticulnr 
! ~ ; I I : S ~ I I L ~ S ~ O I I  

llecis~on No. (g-&-J(D? - 
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Access 10 Emergency Services. "Access to emergency services" includes access 
to services, such as 91 1 and enhanced 91 I ,  provided by local governments or 
other public safety organizations. 91 1 is defined as a service that permits a 
telecommunications user, by dialing the three-digit code "911". to call 
emergency services through a Public Service Access Point (PSAP) operated by 
the local government. "Enhanced 9 1 1 " is defined as 91 1 service that includes 
the ability to provide automatic numbering information (ANI), which enables 
the PSAP to call back if the call is disconnected, and adomatic location 
information (ALI). which permits emergency service providers to idcntify thr 
geographic location of the calling party. "Access to emergency services" 
includes access to 91 1 and enhanced 91 1 services to the extent the local 
government in an eligible carrier's service arca has implcrnented 91 1 or 
enhanced 9 1 1 systems; 

Access to Operator Services. "Access to operator senlices" is defined as access 
to any automatic or live assistance to a consumer lo arrange for billing or 
completion, or both, of a telephone call; 

Access to Interexchange Service. "Access to interexchange service" is defined 
as the use of the loop, as well as that portion of the switch that is paid for by the 
end user, or rhe iunctional equivalent of these network elements in the case ol' 
a wireless carrier, necessary to access an interexchange camer's network; 

Access to Directory .4ssistance. "Access to directory assistance" is defined a; 
access lo a senfice that includes, but is not limited to, makin!: available to 
customers. upon request, information contained in directory listings; and 

Toll Limitation for Qualifying Low-Income Consumers. Toll limitalion f i r  

qualifying low-income consumers is described in Subpart  o of this part. 

13. In its First Report and Order in CC Docket No. 96-45. the FCC round \hat any 

- 

2 1 

,, -- 

2 3 

24 

7 5  - 
2 6 

elecomn~unicarions canier using any.tcchnology, includinl: wireless technology, is eligible to receive 

scnicc suppon it' i t  rneels h c  criteria tinder section 2 l.t(e)(l). The FCC found th81 

'-\\+&sale exclusion of a class of carriers by the Commission would be inconsislenl with the language 

O[thc g;it~lte and the pro-compcti~i\e ~0:oals ut'thc \Y96 Act." Id.. a\ pearii. 145. The FCC further hund 

\ha[ the treatment yramed to certain wireless carriers under section 332(~)(3)(A) does not al\o\i states 

10 dell? wireless carriers ETC status. Id. The FCC reaffirmed these findings in both its Seventh 

Report and Order and in its Ninth Report and Order and Eighteenth Order on Reconsideralion on 

l.:niversal Sen'icc. CC Docket KO. 06-45. tindin!: rhat "federal universal service hiyh-cost support 
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;hould be made available lo all eligible telecommunications camers that provide the support0 

iervices. including wireless camers, regardless of the technology used" (Ninth Report and Order an, 

-. 
zighteenth Order on Reconsideration at para. 89). 

15. In order to be designated as an ETC, a carrier must also offer Lifeline and Link u1 
service to all qualifying low-income consumers within its service area. See 47 C.F.K. Sections 54.40: 

md 54.41 l(a). The FCC. in its Twelfth Report and Order, Memorandum Opinion and Order, an( 

'urther Notice of Proposed Rulemaking in CC Docket No. 96-45, created a fourth tier ($25 pel 

nonth) of Federal Lifeline support and established additional Link Up support ($70 per consumer 

uhich is available to ETC's serving qualifying low-income individuals living on tribal lands. 

16. A State commission may, in thc case of an arm served by a rural telephone companv. 

~nd shall, in the case of all other areas, designate more than one common carrier as an Eligible 

;elecommunication~ Carrier for a service area designated by the State commission, so long as eacll 

dditional requesting carrier meets the requirements of 47 U.S.C. Section 214(e)(i). Before 

esignating an additional Eligible Telecommunications Carrier for an area served by a rural telephone 

ompanv, the State commission shall tind that the designation is in the public interest. See 47 U.S.C. 

I 4(e)( 2 ) .  

1 1 .  SBl's Compliance with the Reouirernents far ETC Desienation 

i. Offering the Services Desipnated for Support 

17. SBI states thar it currently offers the services designated For support by the Federal 

nivcrscll support inechunisms undcr 47 U.S.C. $5 1.101(a] which include the following: 

I .  Voice ~ r a d c  access io the public switched network. 
2. Local usage. 
3. Dud tonc. multi-frequency signaling or its functional equivalent. 
4. Single party service or i ts  functional equivalent. 
5 .  Access to emergency services. 
6. .4ccess to operator services. 
7. Access to intercxchange service 
8. .Access to directory service. 
9. 'Toll limitalion Ibr qualifying low-income consumers. 



1 

2 

3 

4 

20. SBl's network has been operational for nearly ten years. The Company has workcd 
1211 

in the near Future. and it believes that the cost of  digital subscriber equipment will continue to fall sucl 

that i t  will be almost as econom~cally efficient to provide subscribers with digital service as it  is toda! 

to provide analog service. 

19. In areas where SBI's signal is strong, customers will receive excellent call quality 01 

5 

6 

7 

g 

9 

10 

1 1  

an analog network using a hand-held phone. In areas where the signal is not as strong, SBI wil 

employ a higher quality external vehicle antenna that increases reception to ensure appropria~t 

reception and corresponding call quality. SBI will also make available a higher power three watl 

portable phone for those customers who want the benefits o f  higher transmitter power wilhout having 

the phone fixed-mounted in a vehicle. Finally. SBI will install a Yagi anlenna in those areas where 

signal strength is inadequate to provide customers with a hand-held phone. The antenna will be 

connected to a fixed telephone mounted inside the house. 

13 

13 

15 

16 

17 

18 

I ( )  

with five Native American tribes to secure adequate cell sites on Native American lands. . 

21. SBI will provide voice grade access to the public switched network. SBI states the 

bandwidth reserved for the cellular voice chamcl meets the prescribed range. 

72. SBI will provide the nlinirnum 11umber of free minutes as prescribed by the FCC 

pursuant 10 Section 54.IUl(a)(2). Its current plan proposes 30 free minutes per month ~ h r o u ~ h o t ~ f  

SBl's network. which is a much yreater local exchange area than currently provided by LECs in this 

resiun. In addition. SBI's plan provides for unlimited free calls to a long list.of government, social 

70 

2 I 

7 7  -- 

23 

23 

2 5 

71, 

2' 

2s 

ssmice. health facilities. educational insti~ulions, and emergency numbers throughoul'SBl's network. 

23.  SBl's system currently provides Dual Tone Multi-Frequency signaling throughout its 

l ~ ~ [ \ ~ ~ r k .  SBI provides single part! s c r ~ i c c  a s  that tern1 is defined in Section 54.1 01 of thc FCC's 

n~les. SRI w ~ l l  provide to emergency services, including access to 91 1. SBI will also implement E- 

91 1 in full compliance with ongoing FCC requirements. 

33. SBI provides operator services to its customers. SBI also intends to have at least one 

~ , I ~ I \ . C  ..\r~~cric;m I:ulgu;lye speakiq  opermr on line a[ all tipies to assist Native American callers \,,Ilo 

tIr1 ntv spc;tA l~t~glisli.  SRI \b i l l  pm\itlc 11s ctlstonlers ~ v ~ t h  access to directory ; i ~ ~ i ~ t i i n ~ e ,  as t~t.11 as 

;I t!lrCi.bu-) I~i[li\g. ILQCJII rcq~~csl .  



1 25. SB1 will provide 11s customers with access to interexchange service. SBI will offer toll 

2 blocking to customers that cannot afford interexchange services. In the case of Native Americans 01 

j resenation lands, SBl's very large local calling area will eliminate the need for interexchange to1 

4 calling throughout SBI's network. 

5 26. SBI stated in response to a Staff Data Response that it wili offer each subscriber 3( 

6 minutes of airtime access on a monthly basis for a simple access fee of $24.99 per month, paid or 

7 behalf of each qualified subscriber, with additional airtime being available via prepaid minutes. Thc 

g service provided will include free access to all essential numbers such as 91 1, and all police, fire and 

9 safety agencies, hospitals and health agencies, forest services, etc. These calls would not count againsl 

10 the included 30 rninule allotment per subscriber. SBI also stated that i t  will offer at numerous 

1 1 conven~ent locations on the resemalions, additional prepaid airtime minutes at 0.49 per minute peak. 

I 2 and 0.34 per minute off-peak to any subscriber desiring additional access. 

13i1 
27. SBI believes that its proposal compares favorably with landline service offerings. For 

13 example. Navajo Communications Company charges $15.90 for a single residential access line. This 

15 access provides a local calliny area which is a small fraction of that provided by SBI, and with most 

16 calls being toll, 30 minutes of toll calling will result in an approximate total charge of 525.N for the 

17 wireline package as opposed to 524.99 for the equivalent SBI offering. 

IS 28. SBI states that it \\.ill olTer a universal service subscriber rate plan [hat will pcrn~i~ 

19 Native American subscribers qualifying for Federal ard Slate Lifeline assistance to pay S1.00 per 

21) month for senice. \vhich wi l l  include at least 700 minutes of local air time, and a substantial list o l  

'1 roll tiee culls to local agencies. liospirnls. community centers and emergency numbers. The senicc 
- I1 
7 7  \ \ i l l  ;11~0 contain features. such as caller identificat~on. call waiting, toll blocking. and call fonvurdins --I1 
1; that subscr~bers may find useful. 

2 4 9 .  SBI also statcs that i t  will requirt. no addirional monies for infrastructure Costs. 'I'he 

2 j current nt.t\vork is sufficient to handle significant increases in users and any potential additions will 

20 ht: p a d  t o r  by SBI accurding to trartlc loads and traditional business criteria. 

;.I1 : I J  Dascil upuri the ;lho\e. the Staf'f concludes that SBI will offer rhe supported scr\:iccs 

Dccision No. 6 x d a q  
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B. Advertisin? of Supported Services 

3 1. SB1 stat& that it advertises the availability o f  such services and the charges therefon 

using media of general distribution as required by 47 U.S.C. $214(e)(l)(B). Application at p. 5. SB 

further states that the methods of advertising utilized include television, newspapcr, magazine, radio 

direct mailings, public exhibits and displays. bill inserts, and telephone directory advertising. Id. SBI 

submitted examples of  relevant advertisements as part o f  its Application. SBI also states that i l  will 

publish advertising material in the Native American language. 

32. Based upon the above. the Staff concludes that SB1 advertises the availability oi 

supported services and charges using media of general distribution a i  required by 47 U.S.C. Srutiuri 

214(e)(l')(B) o f  the Communications Act, as amended. Staff recommends that the Commission find 

rhar SB1 also meets this E'I'C designation criteria. 

C. Universal Service S u ~ p o r t  Area 

33. The Commission must establish a geographic area for the purpose of detemiininy 

universal service'obligations and sltpport mechanisms For each designated ETC. See 47 U.S.C. Secrion 

:!14(e)(2): 47 C.F.R..Seclion 54201ib). 

34. In areas served by a rural telephone company, however, the FCC's rules define "servicc 

area" lo mean the LEC study area. See 47 C.F.R. Secrion 54.207(b). Where the requested service urca 

differs from the LEC s ~ d y  area,'the state ancLror carrier must also obtain FCC approval of the rnodi ticd 

service area definition. See 47 C.F.R. Section 54.207(~)(1).  

35. In iis amended .Application, SBI requests ETC slatus for "those areas within iu esiaing 

S S N I C ~  contour which encompass Native American lands, as illus~rated on the map attached" to its 

Application. Id. at p. 1 .  

36. SBI slates thai \his includes Native Amencan lands located within SBl's service are: 

- - uocket No. f-02556A-99-0207 

1 services and that its meets this requirement of Section 214(e)(l)(A) of  the Communications Act, as 

7 amended. Staff recommends that the Commission find that SBI meets this requirement for ETC 

3 designation. 

c .  

I 

I 

I 

1. 

37 C 

r 

u.liich ~riiltidts the S ~ V Y ! ~  Nation, [lie tiopi N n ~ ~ o n  and the White Moun[ain Apache Tribe, TIlcs 

;iSc;lS ;I~L' ~ C P C ~  I)!.  LIT ruK1l [-~',C'S. Y~V;IJO (:oriu~iunjcalinlls company, .fable Top Telephon 

- I Dccision So. -- ~ 3 3 ~ 3  
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Company, Cltizens Cornmuntcat~ons Company of the White Mountains and CenturyTel of th 

Southwest, Inc. 

37. SBI states that i t  is not licensed along LEC study area boundaries, and is therefor, 

unable to obtain FCC authority to provide wireless service to the entire LEC study areas of Navajo 

Citizens, and CenturyTel. October 27 2000, Letter at p. 2. SBI states that i t  will serve all of tht 

reservation area within the four rural LEC's wire centers, with the exception of five. Id. Thnt 

wirecenters extend beyond SBI's FCC authorized service area. The other two wirecenters contain are; 

which, is outside of the Native American Reservation boundary for which SBI has requested authority 

to operate. Id. 

38. In determining whether to define the service area of SBI differently then the LEC study 

area, the Commission must consider three factors. See, Federal-State Joint Board on Universal 

Service. Recommended Decision. Docket 96-45. I2  FCC Rcd 87 ( 1996). 

13 

14 

15 

16 

17 

18 

1 g 

70 

> 1 

77 -- 

L 3 

24 

75  

16 

77 

S 

39. First, the Commission must consider whether SBI is attempting to "cream skim" by 

only ~ro~osing to scrvc the lowcst cost cxchangcj. Re~ur~unended Decision at para. 172. SBI states 

that i t  has not selected the lowest-cost areas of rural LECs' service areas. SBI further states it has 

requested to serve the low-density high cost exchanges on Native American lands, where i t  has 

obtained an FCC license to serve and has designated such areas indiscriminately with its FCC 

authorized service area boundary. SBI statcs that in other areas, other carriers hold cellular liccnscs. 

SBI from providing sc~vice. !iJ. SBI also states rhar its proposed service area is based on 

its desire to serve the Na~ive Aniericnn population and believes that the Commission's examination 

ofthc proposed senice area demographics and telephone penelration rates will lead to thc conclusion 

that cream skimming is no1 a concern. Id. 

40. Second, \he Con~mission must consider the rural carrier's special status under the 1990 

ALL. Rrcun~rr~erded Decisiurt at para. 173. SBI sta[es that no action in this proceed~ng will affect or 

prejudge any Future action the Cornmlssion may take with respect to the rural LECs' status as rural 

wlephone companies. or future conipelitive ETC requests. Octoher 27.2000 Letter at p. 4. SBI also 

s~att's that desrgrcyalion of  rurr~l 1.F.i' senice areas down lo the wire center level will i n  no way 

~ h ; i r ~ y  I I I C  i p ~ ~ l a !  Stall15 L J I ' ~ I I C  rural i.\:('5 ~n\ . i~ lvcr l  in this cast. SRI states that (he exemptions 
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4 I .  Third, the Commission must consider the administrative burden a rural LEC could face 

1 

2 

provided to rural LECs under the 1996 Act pertaining to interconnection, unbundling and resale 

requirements will remain intact even if  service areas are desegregated. Id. 

4 

5 

6 

7 

as a result of the proposed service area designation. Recommended Decision at p a n  174. SBI states 

that no additional administrative burden will be incurred by any of the rural LECs in this case. SBI 

states that the LECs may continue to calculate costs on a study area basis, and SBI will in the interim 

collect from the Federal high cost loop fund whatever the 1.W would receive. October 27, 2000, 

8 

g 

0 

1 

2 
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Lener at p. 4. Accordingly, disaggregating at the wire center level, argues SBI, would not result in any 

additional administrative burdens for the rural LECs, Id. 

42- SBI further states that the requirement that SBI serve an entire LEC study area is an 

absolute banier to entry for SB1 and would thwart the goals of the universal service program. 

October 27. 2000. Letter at p. 5. 
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. . 
, . 16 

17 

18 

1 g 

70 - 

21 

7 7  - - 

73 - 
14 

7 5  

76 

43. The 5taff recommends. based upon the above, that SBI's service area should be deiined 

consistent with that portion of its existing cellular service contour which encompass that portion or 

[he Navajo Indian Reservation located in Navajo and Apache Counties, that portion of the Hopi Indian 

Resewation located in Navajo County, on the Pueblo of Zuni Reservation located in Apache County 

and that portion of the White Mountain Apache Reservation located in Navajo, Apache and Gila 

Counties. with the exception of the Sanders exchange of Table Top Telephone Company which shall 

be subject to an expedited comment or hearing process as agreed to by the parties to determine whether 

[he Sanders exchange should be included in Smith Bagley, Inc.'s ETC service area. Consideralion of 

rile tllree factors discussed together with the infomiation on each supplied by the Company supporls 

the conclusion that the Company is no1 allempling to "cream skim" by proposing to serve the l o~cs l  

exchanges. The infomalion provided supports just the opposite conclusion that the Company \vill 

in actuality be extending service into many currently unserved or underserved high cost areas whicll 

tradit~onal wireline carriers may never serve. Additionally. 'SBI has established to the Staffs 

sarislbcrion rhat rhe run1 carners' specla1 status under  he 1996 Act will not be adversely a[fccted. 
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D. Public Interest Criteria 

44. Under Section 2 14(e)(2) the State commission may, in the case of an area served b~ 

a rural telephone company, and shall, in the case of all orher areas, designate more than one commor 

carrier as an Eligible Telecommunications Carrier for a service area designated by the State 

commission, so long as each additional carrier requesting ETC status meets the requirements of 47 

U.S.C. Section 214(e)(l). Before designating an additional Eligible Telecommunications Canier for 

an area served by a rural telephone. the State commission shall find that the designation is in the p~rblic 

interest. 

45. SBl's Application requests ETC designation on Native American lands located within 

SBl's service area, which includes the Navajo Nation, the Hopi Nation and the White Mountain 

Apache Tribe. October 27,2000, Letter at p. 2- These areas are served by Four rural LECs: Navajo 

O x i s ~ u n  NO. L ~ J L ~  - 

rage I I Docket No. T-02556A-99-0207 

Finally, there should be no administrative burden imposed upon the rural LECs since desegregating 

the service area at the wire center level will not impact the rural LECs current calculation of costs on 

a study area basis. 

16 

17 

18 

19 

70 

21 

.-i - .. 
7) 

2 4 

1s 

26 

I 

I 

15 Communications Company, Table Top Telephone Company, Citizens Utilities Company, and II 
CenturyTel of the Southwest, Inc. 

40. SBI states that compelitron will promote lower prices and the availability of advanced 

technologies to unsened and underserved areas. October 27. 2000, Letter at p. 5 .  

47. SBI also cites an FCC Order wherein the FCC observed that historically the Na~ivr  

Amencan community has been deprived of advanced telecommunica~ions options. See Federal-State 

Joint Board on Linivsrsal Senice; Promoting Deployment and Subscribership in Unsencd and 

[:nderscn.ed Areas. Including Tribal and insular Areas. CC Docket No. 96-45, FCC 00-208. para. 14- 

78 (Kel. June 30, 7000). October 27, 20UU. Letter a1 p. 5.  

48. American Indian and Alaska Native communities, on average, have the lowest reported 

telephone subscribership levels in [he  country (FCC 00 205 15). SDI  statcs that according to data in 

the Benton I'oundation's April. 1999 study cntitlcd "Native Networking: Telecommunications and 



2 percent of the Navaho Nation, 49.3 percent o f  the Hopi and 64.5 percent o f  the White Mountain ll 
1 

3 Apache are without a telephone in their home. ll 

' rage 11 Docket No. T-02556A-99-0207 

Information Technology in Indian Country" that for the Arizona Tribes within its service area, 81.6 

4 

5 

49. Currently SBl's licensed service area includes approximately 100,000 potential Native 

American subscribers. Most live in remote areas where it is cost prohibitive to provide traditional 
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wireline telecommunications services. Appiication at p. 3. SBI.states that in many portions o f  it! 

service area. SBI is the only telecommunications provider ofreri~ig any service and i t  is doubtful rha 

any wireline carrier will ever extend-lines to these-areas. Application at p. 3. SBI hrther states thal 

roughly six people reside in each square mile covered by SBI. Id. SBI also states that it is willing tc 

expend the resources necessary to ofFer Basic Local Exchange Telephone Service to every potential 

subscriber in its licensed service area. Application at p. 3. 

50. SBI states that within the Navajo Naliou, ~rlephone subscribership stands ar roughly 

23 percent. Application at p. 3. SBI further states that i t  is already developing innovative programs 

targeted at the large number o f  people who have no telephone service. Id. SBI's network covers 

almost all of Navajo and Apache counties and SBk plans further expansion into Coconino County and 

other unserved areas, with its goal being to provide usable signal to as many Native American persons 

as possiblc. Icf. 

51. SBI also srates that i t  has diligently constructed its network so as to reach hesk 

unserved areas which wireline telephone companies readily admit may never be reached by wire. 

Application at p. 3. 

51 Staff has reviewed SBl's Application and believes thal it will provide additional 

consumer choice. promote telephone subscribership for qualifying low-income Native Aniencan's. 

may reduce health and safety risks associated with geographic isolalion and further promotes access 

to basic telephone service. Therefore. Staff recommends that the Commission find that SBl's 

Application is in the public interest. 

E. Other Criteria 

i? I n  para. 1.17. o f  l h ~  FC("s Firs( Kcpon and Ortlcr in Docket No. 96-45. the FCC 

rqcc lcd proposals {ha1 all carncrs dcsiyated as cligihlc to rrceivc intcrstale universal service supporl 



rgc " 

Docket No. T-02556A-99-0207 

I must be subject to all the regulatory requirements that apply to ILECs, including pricing, marketing, I1 
2 service provisioning, and service quality requirements, as welt as carrier of last resort ("COLR") I1 
3 obligations. This finding, however, was overturned by the FiRh Circuit Court of Appeals in II 

6 and rate regulation of Commercial Mobile Radio Service ("CMRS") is preempted. That Section II 

4 

5 

7 provides in relevant part: I1 

Office oFPublic Utilitv Counsel v. FCC, 183 F.3d 393 (Sh Cir. 1999). See paragraph 59 below. 

54. Pursuant to Section 332(c)(3)(A) of the Communications Act, as amended, State entry 

5 5 .  Howevcr, an important exception to this provision is contained in the next sentence of 
l21I 

8 

9 

10 

131147 C. S.C. Section 332(c)(3)(A): 

"Notwilhstanding sections Z(b) and 221(b), no State or local government shall have 
any authority to regulate the entry of or the rates charged by any commercial mobile 
service or any private mobile service, except that this paragraph shall nor prohibit a 
State from regulating the other terms and conditions of commercial mobile services." 

14 

I 5  

16 

17 

20 nothing \I \  subsection 2\4(e)  of the Acl prohibits the States From imposing their own eliijhiliry I1 

"Nothing in this subparagraph shall exempt providers ofcommercial mobile services 
(where such services are a substitute for land line telephone exchange service for a 
substantial portion of the communications within such State) from the requirements 
imposed by a State commission on all providers of telecommunications services 
necessary to ensure the universal availability of telecommunications service at 
affordable rates." 

I8 

19 

21 requlrernenk. The Fifth C~rcuit reversed t h a ~  portion of the Order prohibiting the States rrom II 

56. Texas Office of Public Utility Counsel v. FCC, m., the Fifth Circuit found that 

l7 ~ l n ~ ~ s l r ~ ~  any additional requircmsn~s when designating carriers as eligible for Fcderal universal --I1 
23 servict: support I1 
2411 57. Accordingly, Staff recommends SBI's Application be granted subject to the following 

25 conditions: II 
'7 - .  

( 1 ) SRI be rcql~ircd lo file a lariff with the Commission within thirty (30) days of 
this Ordcr. Such Tariff shall include SBI's rates, terms and conditions of 1 scnrcc a n d  Ioc,il calling arcas. SBI shall provrdc the Comrn~ssion tcr~ (10) 
h s ~ n t s s  Jrt>s' ~ io t~cc  of any rcvrsions to the tariif. Such tariffs shall also 
~nclutlc thc Conipnn?'~ proposed I.ifeline and Link Up offcrings. 



SBI be required to file service area maps For the areas it is granted ETC status 
by the Commission within thifiy (30) days of  this order. 

SBI be required to provide service quality data within thirty (30) days of a 
request by Commission Staff. 

SBI shall submit any consumer complaints that may arise from its offering a 
an ETC to the Commission's Consumer Serv'ice Division and provide a 
regulatory contact. 

SBI shall submit its advertising plan for Lifeline and Link Up services to Stan 
for review prior lo commencing service. 

SBI's A~piication for State Universal Funds 

58. In its Application, SBI also requested that it be designated as eligible to receive all 

1 
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available support from the Arizona Universal Service Fund ("AUSF"). 

59. However, SBI did no1 comply with the applicabIe.Commission rulcs to bc dcsignalrd 

as eligible for State AUSF funds. See A.C.C. R14-2-1204, et seq. 

60. staff, therefore, recommends denial of this portion of the Company's Application at 

this lime. 

CONCLUSIONS OF LAW 

1 SBI is a telecommunications corporation as defined in A.R.S. 5 40-201, 47 U.S.C. 

Section 153(44), 37  C.F.R. Section 51.5 and Part 54 of,the FCC's rules, 47 U.S.C. Section 54 er seq. 

SBI is also a Commercial Mobile Radio Service provider as defined in 47 U.S.C. tj 153(27) and 

A.C.C. $ R14-2-1201. 

7 .  The Comn~ission has jurisdic~ion over the subject matter of this Application. Under 

Section 21 4(e)(2), a State commission shall upon its own motion or upon request designate a common 

c a + e ~  [hat meets the requirements of \he Act, as an eligible lelecommunications canier for a service 

area designated by the Stale commission. The Commission may designate, in the case of  an area 

served by a rum1 telephone company, and must designate. in the case of all other areas. more [han ant. 

common carrier as an eligible ~clecornmunications carrier. See 37 U.S.C. Section 2 l4(e)(2). Reforc . . 

. 

Ilecision No. 
- 

L3adq 



1 designating an additional carrier for an area served by a rural telephone company, the Commissior II 
2 must find that the designation is in the public interest. Id. SBI also provides Basic Local Exchange 

3 Telephone Service as defined in A.C.C. Section R14-2-1201(6). 

4 3. Under 47 U.S.C. Seclion 214(e)(l), a common carrier that is designated as an Eligibl, 

5 Telecommunications Carrier must, throughout its service area, offer the services that are supported b~ 

6 federal universal service support mechanisms either using its own facilities or a combination of its ow1 

7 

8 

facilities and resale of another camer's services. The carrier must also advertise the availability 01 

such services and the rates for the services using media of general distribution. 

9 

10 

4. Under 47 U.S.C. Section 214(e)(2) the Commission must establish the geographic area 

for the purpose of determining universal service obligations and support mechanisms. In areas senfed 

I 1 

12 

13 

14 

15 

16 

17 

17 as asreed to by the parties LO determine whether the Sanders exchange should be included in SniitIl --I\ 

by a rural ~elephone company, however, the FCC's rules define "service area" to mean the LEC stud) 

area. See, 47 C.F.R. Section 54.207(b). Where the requested service area differs from the I.EC study 

area, the state and/or carrier must also obtain FCC approval of the modified service area definition. 

See, 47 C.F.R. Section 54.207(c)( I ) .  Upon consideration of rhe factors set forth in the Federal-State 

Joint Board on Universal Service, Recommended Decision, Docket 96-45, 12 FCC Rcd 87 (1 996). 

SBl's service area should be defined consistent with that portion of ils existing cellular service 

countour which encompass that portion of the Navajo Indian Reservation located in Navajo and 

18 

19 

70 

'1 

Apache Counties, that portion of the Hopi Indian Reservalion located in Navajo County. on the Pueblo 

of Zuni Rcsewatiolt loua~rcl i ! ~  Apache Counry and that portion of the White Mountain Apache 

Reservation located in Navajo. Apache and Gila Counties, with the exception of the Sanders exchange 

orTable Top Telephone Company which shall be subject to an expedited hearing or comment process 

73 

74 
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Bayley. Inc.'s ETC service area. 

5.  Under 47 C.F.R. Secrion 54.405 and 47 C.F.R. Section 34.41 I ,  as part of its obligations 

25 

26 

as an Eligible '~elecommunications Camer, the camer is required to make available Lifeline 2nd Link 

(lp services to qualifying low-income customers. 



I I 6. SBI meets the requirements contained in 47 U.S.C. Section 214 and 47 C.F.R. Sectiot 

7 54.1 et seq. to be designated as an Eligible Telecommunications Canier for purposes of obtaininl -11 
-j Federal universal service support. II 
4 

5 

6 

7 

8 

7. I t  is in the public interest to grant ETC status lo SBI for those reservation areas withi' 

its existing cellular service contour which encompass that portion ofthe Navajo lndian Reservatior 

located in Navajo and Apache Counties, that portion of the Hopi Indian Reservation located in Navajc 

County. on the Puebld of  Z ~ m i  Reservation located in Apache County and that portion of the White 

Mountain Apache Reservation located in Navajo, Apache and Gila Counties. 

9 

10 

11 

12 

13 

18 rates. temls and conditions of senrice and the local calling areas included therein within thirty (3)) I1 

8. Staffs  recommendations, which are set forth herein, are reasonable and should be 

adopted. 

ORDER 

THEREFORE, IT IS ORDERED that the SBI Application for Designation as an Eligible 

Telecommunications Carrier under U.S.C. 214(2)(2) and A.C.C. S Rl4-2-1203 be and hereby is 

14 
.-:.-:.?,, 

.t:7:\. 15 

16 

17 

granted. 

IT IS FURTHER 0,RDERED that SBI shall make available Lifeline and Link Up services to 

qualifying low-income Native Americans no later than May 3 1,2001. 

.IT IS FURTHER ORDERED that SBI shall file with the Commission a tariff including the 

Fact paragraph 57. 

22 lT IS FURTHER ORDERED that the Company shall make whatever applications are 

1 q 

70 

days of this Order. . 

IT IS FURTHER ORDERED that SBI shall comply with the remaining conditions of Findings 

73 - 

24 

. - .  
m a b q  Decision No. 

necessaw with the FCC. subject to ACC Staff review. for designation of a modified service area 

definition consistent with that portion of ils exisling cellular service contour which encompass that 

75 - 

3 6  

of the Navajo Indian Reservation located in Navajo and Apache Counties, that portion of the 

Hopi Indian Resevation locared in Navajo County, o n  the Pueblo of Zuni Reservation located in 
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1 Apache County and that portion of the White Mountain Apache Reservation located in Navajo, II 

IT IS FURTHER ORDERED that this Decision shall become efkctive immediately. 

2 

3 

4 

Apache and Gila Counties for purposes of receiving Federal universal service support pursuant to 47 

C.F.R. Section 54.207(~)(1). 

IT IS FURTHER ORDERED that there shall be an expedited hearing or comment process as 

I2 IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executrve 
Secretary of the Arizona Corporation Commission, have 

13 

. 2:. . 14 
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14 

25 

2 6 
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hereunto, set my hand and caused the official seal ofthis 
Commission ro be fixed at t Capitol, in the City of 
Phoenix, this 115 & day 03- b, ,2000. 

DlSSENT 

DRS.RLB jbc: 

Dec~s~cm N o  b 32b 9 
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STATE OF IOWA 

DEPARTMENT OF COMMERCE 

UTILITIES BOARD 

- -  

ORDER DESIGNATING ELIGIBLE CARRIER 

IN RE: 

MIDWEST WIRELESS IOWA, L.L.C. 

(Issued July 12,2002) 

DOCKET NO. 199 IAC 39.2(4) 

On June 14, 2002, Midwest Wireless lowa, L.L.C. (Midwest), filed with the 

Utilities Board (Board) an application for universal service eligible carrier status in 

lowa. Midwest asks that the Board designate Midwest as an eligible 

telecommunication carrier (ETC) pursuant to I 99 IAC 39.2(4). No objections have 

been filed regarding this application. 

Board rule 39.2 provides a means by which the Board can designate lowa 

telecommunications companies to be eligible to receive funding from the universal 

service fund, as defined by the Telecommunications Act of 1996, 47 U.S.C. § 254. 

Under the Act (and Federal Communications Commission (FCC) regulations 

implementing the Act), the Board must determine that a carrier meets the following 

service requirements before it may be designated an eligible carrier as set forth in 

rule 39.2(4): 

1 ) Offer the services supported by the federal universal service 

fund; 
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2) Offer the services using its own facilities or a combination of its 

own facilities and resale (47 C.F.R. § 54.201 (c) provides that "own facilities" 

includes purchased unbundled network elements); 

3) Advertise the availability of the supported services; and 

r 4) Offer the services throughout the designated service area. 

An ETC must also offer a minimum amount of local exchange service, defined 

in usage minutes, provided with no additional charge to customers. See FCC order 

No. 98-272, October 26, 1998. See also 199 IAC 39.2(1)"b." The FCC has not yet 

quantified a minimum amount of local usage required to be included in a universal 

service offering, but has initiated a separate rule making proceeding to address this 

issue. Id. Any minimum local usage requirements established by the FCC as a 

result of that rule making would be applicable to all designated ETCs. The Board 

understands that Midwest will comply with any and all minimum local usage 

requirements adopted by the FCC. The Board also understands that until the FCC 

establishes a minimum requirement, Midwest will offer at least one universal service 

offering with unlimited local calling. 

In its request for designation, Midwest states that it satisfies each of these 

named requirements. Based upon those unopposed representations and the 

company's commitment to follow the minimum local usage requirements when 

adopted by the FCC, the Board finds that Midwest offers the services supported by 
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the federal universal service fund, using its own facilities or a combination of its own 

facilities and resale of the facilities of another carrier. The Board finds that Midwest 

advertises and offers the services throughout its service area as described in Exhibits 

"C" and "Dl" which will be its designated service area for purposes of the universal 

service fund. The Board finds these commitments by Midwest adequate to assure 

that public interest concerns will be satisfied. 

The Board also notes that pursuant to a recent federal mandate, Midwest is 

required to file a certification regarding its use of universal service funds with the 

Board by September 10, 2002. This filing will be made pursuant to the Board's 

recently adopted rule 199 IAC 22.2(7), as described in Docket No. RMU-01-14. 

IT IS THEREFORE ORDERED: 

1. Eligible telecommunications carrier status is granted to Midwest 

Wireless lowa, L.L.C., as requested in its application filed June 14, 2002, subject to 

the voluntary commitments regarding the local usage requirement as described in the 

body of this order. The designated service area for Midwest Wireless lowa, L.L.C., 

shall be the service territories documented in Attachments "C" and "D" of the 

application, attached to and incorporated by reference in this order. 

2. The Executive Secretary of the Utilities Board shall mail copies of this 

order to Midwest Wireless lowa, L.L.C., the Universal Service Administration 
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Company, the Federal Communications Commission Universal Service Branch, and 

the Federal Communications Commission Office of the Secretary. 

UTILITIES BOARD 

IS/ Diane Munns 

Is1 Mark 0. .Lambert 
ATTEST: 

Is1 Judi K. Cooper IS/ Elliott Smith 
Executive Secretary 

Dated at Des Moines, Iowa, this lzth day of July, 2002. 





Before Commissioners: Brian J. Moline, Chair 
Robert E. Krehbiel 
Michael C. Moffet 

In the Matter of Petition of RCC > 
Minnesota, Inc. for Designation as an > Docket No. 04-RCCT-33 8-ETC 
Eligible Telecommunications Carrier ) 
Under 47 U.S.C. §214(e)(2). 1 

ORDER NO. 14 
ORDER GRANTING ETC DESIGNATION 
AND ADDRESSING ADDITIONAL ISSUES 

NOW COMES the above-captioned matter for consideration and determination by the 

State Corporation Commission of the State of Kansas (Commission). Having examined its files 

and records and being fully advised in the premises, the Commission finds and concludes as 

follows: 

I. BACKGROUND 

1. On October 10,2003, RCC Minnesota, Inc. (RCC) filed its petition seeking 

designation as an Eligible Telecornrnunications Carrier @TC) for all available support from the 

Federal Universal Service Fund (FUSF) including, but not limited to, support for rural, insular 

and high-cost areas and low-income customers. The application included a request for 

redefinition of the service area of some rural carriers and Southwestern Bell Telephone Company 

(SWBT). 

2. SWBT, Independent Telecommunications Group, Columbus et al. (ITG), the 

State Independent Alliance (SIA) and WWC License, LLC d/b/a Western Wireless (Western 

Wireless) intervened in the docket. 



3. On December 17,2003, the Commission issued an order setting out a procedural 

schedule to, among oiher things, establish dates by which testimony was due to be filed. These 

testimony filing dates were modified by further order of the Comfnission. 

4. Staff, ITG, SIA and Western Wireless filed rebuttal testimony on January 22, 

2004. Surrebuttal testimony was filed by RCC and cross-answering testimony was filed by Staff, 

ITG and Western wireless on March 4,2004.' In addition, Staff filed supplemental testimony 

on March 23,2004 and RCC filed additional testimony on April 12,2004. 

5.  An evidentiary hearing was held on April 27-28,2004. Mark P. Johnson, James 

Kirkland and David A. LaFuria appeared for RCC. James P. Zakoura appeared for Western 

Wireless. Bruce Ney appeared for S W T .  Thomas E. Gleason, Jr., appeared for ITG. James M. 

Caplinger and Mark E. Caplinger appeared for SIA. Robert E. Lehr appeared for Staff and the 

public generally. 
. .  . 

6.  Staff and Western Wireless filed initial post-hearing briefs on June 4,2004. ITG, 

SIA and RCC filed initial post-hearing briefs on June 7,2004. Staff, SIA and ITG filed reply 

briefs on June 21,2004. RCC filed its reply brief and a compendium of state and Federal 

decisions on wireless ETC issues on June 22,2004. 

11. FEDERAL ETC REQUIREMENTS 

7. Section 214(e) of the Federd Teleconununications ef 1996 (Federal Act) 

discusses the requirements that a company must meet in order to be designated an ETC and the 

role of this Commission in making the determination. Section 214(e)(l)-(2) states: 

(e) . Provision of Universal Service. 

(1) Eligible telecommunications carrier. A common carrier designated as an 
eligible telecommunications carrier under paragraph (2) or (3) shall be 

The surrebuttal testimony of Don Wood on behalf of RCC was late-filed on March 5,2004, by order of 
the Commission. 



eligible to receive universal service support in accordance with section 
254 and shall, throughout the service area for which the designation is 
received; 

(A) offer the services that are supported by Federal universal service support 
mechanisms under section 254(c), either using its own facilities or a 
combination of its own facilities and resale of another camers' services 
(including the services offered by another eligible telecommunications 
carrier); and 

(B) advertise the availability of such services and the charges therefore using 
media of general distribution. 

(2) Upon request and consistent with the public interest, convenience, and 
necessity, the State commission may, in the case of an area served by a 
rural telephone company, and shall, in the case of all other areas, designate 
more than one common carrier as an eligible telecommunications carrier 
for a service area designated by the State commission, so long as each 
additional requesting carrier meets the requirement of paragraph (1). 
Before designating an additional eligible telecommunications carrier for 
an area served by a rural telephone company, the State commission shall 
find that the designation is in the public interest. 47 U.S.C. §214(e)(l)- 
(2). 

Therefore, before designating RCC as an ETC in the requested service areas, the Commission 

must determine: 

a) whether RCC is offering or will be able to offer the supported services using its 
own facilities or a combination of its own facilities and resale; 

b) whether RCC will offer those services throughout the requested service areas; 

c) whether RCC will advertise the services through media of general distribution; 
and, 

d) whether designating RCC as an ETC in a service area served by a rural carrier is 
in the public interest. 

8. Section 214(e)(5) of the Federal Act defines "service area" as: 

The term "service area" means a geographic area established by a State 
commission for the purpose of determining universal service obligations 
and support mechanisms. In the case of an area served by a rural 
telephone company, "service area" means such company's "study area" 
unless and until the Federal Communications] Commission and the 



States, after taking,into account recommendations of a Federal-State Joint 
Board instituted under section 410(c), establish a different definition of 
service area for such company. 

"Service areas" or "operating areas" are defined by the state act in K.S.A. 66-1,187(k). K.S.A. 

66-1,187(k) provides that: 

(I) In the case of a rural telephone company, operating area or service area 
means such company's study area or areas as approved by the federal 
communications commission; 

(2) in the case of a local exchange carrier, other than a rural telephone 
company, operating area or service area means such canier's local 
exchange service area or areas as approved by the commission. 

Thus, a carrier must offer its services throughout a m a l  telephone company's entire study area, 

unless this Commission and the Federal Communications Commission (FCC) approve a different 

service area. Wire centers are the service area currently designated by the Commission for 

universal service support for areas served by non-rural telephone companies.2 A company may 

request redefinition of a service area if it cannot provide service throughout the entire service 

.area using its own facilities or through resale. RCC has requested redefinition of some service 

areas. 

111. RCC'S ABILITY TO MEET FEDERAL ETC REQUIRF,MENTS 

A. Services or Functionalities 

9. In its Petition for ETC ~esignat ion,~ RCC indicates that it will provide service 

using its own facilities that include wireless antennas, towers and mobile switching  office^.^ 

In the Matter of an Investigation Into the Kansas Universal Service Fund (KUSF) Mechanism for the 
Purpose of Modifying the KUSF and Establishing a Cost-Based Fund, Docket No. 99-GIMT-326-GIT, Order No. ; 
10, issued September 30, 1999,¶56. 

Verified Petition of RCC Minnesota, Inc. for Designation as an Eligible Telecommunications Carrier 
(Petition for ETC Designation), October 10,2003. 

Id. at ¶14. 
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RCC indicates that the company is a common carrier licensed by the FCC as the " A  side 

provider of cellular telecornmunications services in several Rural Service Areas (RSAS).' 

10. Based on the Federal-State Joint Board recommendations under Section 254(c), 

the FCC has defined "universal service" in 47 C.F.R. §54.101(a). "Universal service" is defined 

as including the following services or functionalities: (I) voice-grade access to the public 

switched network; (2) local usage; (3) dual-tone multi-frequency (DTMF); (4) single-party 

service or its functional equivalent; (5) access to emergency services; (6) access to operator 

services; (7) access to interexchange services; (8) access to directory assistance; and (9) toll 

limitation for qualifying low-income consumers. Based on Section 214(e)(l)(A) of the Federal 

Act and 47 C.F.R. §54.201(d)(1), a carrier must provide these services or functionalities to 

receive designation as an ETC, which then makes the canier eligible to receive FTJSF. Each 

service or functionality is discussed more fully below. 

11. 47 C.F.R. §54.101(a)(l) provides that voice grade access to the public switched 

network is a universal service that should be supported through the Federal universal service 

mechanism."herefore, RCC must provide this service in order to be designated as an ETC. 

RCC states it meets this requirement by providing voice-grade access to the public switched 

network. All customers of RCC are able to make and receive calls with a bandwidth of 

approximately 2700 ~ e r t z . ~  The KCC finds RCC provides voice grade access to the public 

switched network and is in compliance with 47 C.F.R. §54.101(a)(l). 

Id. at Exhibit E, ¶¶ 3 and 5. ' Voice grade access is defined as a functionality that enables a user of telecommunications services to 
transmit voice communications, including signaling the network that the caller wishes to place a call, and to receive 
voice communications, including receiving a signal indicating there is an incoming call. Voice grade access shall 
occur, at a minimum, within the frequency range between 300 Hertz and 3,000 Hertz. 

Gruis Direct, p. 2, lines 25-26. 



12. 47 C.F.R. $54.101(a)(2) provides that local usage shall be supported by Federal 

universal service support.8 RCC states that it will comply with any and all minimum local usage 

requirements adopted by the FCC. RCC states that it will meet the local usage requirements by 

including substantial local usage in all of its rate plans.g The FCC initiated a proceeding to 

identify a minimum amount of local usage required to be included in a universal service 

offering." The FCC has not rendered a decision in that proceeding. When the FCC renders its 

decision, all ETCs will be required to comply with any minimum local usage requirements 

adopted by the FCC. In addition, the Fifth Circuit Court of Appeals determined that states may 

impose additional eligibility requirements on carriers otherwise eligible to receive Federal 

universal service support." Therefore, if the KCC, independent of an FCC decision, later 

requires a minimum amount of local usage, all ETCs will be required to comply with any 

minimum local usage requirements. The KCC finds that RCC will offer local usage in 

compliance with current FCC requirements. The KCC concludes that RCC is in compliance 

with 47 C.F.R. §54.101(a)(2). 

13. 47 C.F.R. §54.101(a)(3) provides that dual tone multi-frequency (DTMF) 

signaling or its functional equivalent shall be supported by FUSF.'~ RCC states that it currently 

uses out-of-band digital signaling and in-band multi-frequency signaling that is functionally 

Local usage means that a carrier provides an amount of minutes of use of local exchange service, 
prescribed by the Federal Communications Commission (FCC), without a usage charge to end-users. 47 C.F.R. 
§54.101(a)(2). 

Petition for ETC Designation at Exhibit E, pp. 2-3. 
'O In the Matter of Federal-State Joint Board on Universal Service, CC Docket 96-45, Report and Order, 

FCC 97-157 (May 8, 1997), ¶ 67 ("Universal Service Order); Universal Service Further Notice of Proposed 
Rulemaking, FCC 98-278 (October 26, 1998) ("NPRM"). 

l' Texas Office of Pub. Util. Counsel v. FCC, 183 F.3d 393,418 (5' Cir. 1999). 
l2 Dual tone multi-frequency signaling is a method of signaling that facilitates the transportation of 

signaling through the network, shortening call set-up time. 47 C.F.R. $54.101(a)(3). 



equivalent to DTMF signaling.'3 The KCC concludes that RCC is in compliance with 47 C.F.R. 

§54.101(a)(3). 

14. 47 C.F.R. §54.101(a)(4) provides that single-party service or its functional 

equivalent shall be supported by FUSF.'~ RCC states that it meets this requirement by providing 

a dedicated path for the length of all customer calls. All of its "loops" are single party 

 connection^.'^ The KCC concludes that RCC is in compliance with 47 C.F.R. §54.101(a)(4). 

15. 47 C.F.R. §54.101(a)(5) provides that access to emergency services including 

access to 91 1 and enhanced 911 shall be supported by ELTSF.'~ RCC states that it currently 

provides all of its customers with access to emergency service by dialing 91 1 in satisfaction of 

this requirement.l7 The FCC has stated that wireless companies are not required to provide all of 

the E911 services until a local emergency service provider makes arrangements for the delivery 

of ALI and AN1 from carriers and establishes a cost recovery mechanism.'* RCC indicates that 

it has not yet received either a Phase I or a Phase 11 request for E911 services from a Kansas 

local emergency service provider, and RCC does not know whether any PSAP has established a 

cost recovery system. The KCC finds that RCC provides access to emergency services as 

currently defined by the FCC rules. The KCC concludes RCC is in compliance with 47 C.F.R. 

l 3  Gruis Direct, p. 3, lines 8-9. 
l4 Single-party service is telecommunications service that permits users to have exclusive use of a wireline 

subscriber loop or access line for each call placed, or, in the case of wireless telecommunications carriers, which use 
spectrum shared among users to provide service, a dedicated message path for the length of a user's particular 
transmission. 

I5 G ' ruls Direct, p. 3, lines 13-14. 
l6 Access to emergency services includes access to 911 and enhanced 91 1 (E911) services provided by 

local governments or other public safety organizations. 91 1 is defined as a service that permits a 
telecommunications user, by dialing the three-digit code (911), to call emergency services through a Public Service ' Access Point (PSAP) operated by the local government. E911 is defined as 91 1 service that includes the ability to 
provide automatic numbering information (ANI), which enables the PSAP to call back if the call is disconnected, 
and automatic location information (ALI), which permits emergency service providers to identify the geographic 
location of the calling party. Access to emergency services includes access to 911 and E911 service to the extent the 
local government in an eligible camer's service area has implemented 911 or E911 systems. 47 C.F.R. 
854.101 (a)(5). 

I7 Petition for ETC Designation at Exhibit E, p. 4. 
l8  Universal Service Order at ¶73. 



§54.101(a)(5). RCC will be required to provide all of the E911 services when a local emergency 

service provider makes arrangements for the delivery of ALI and AN1 from carriers. 

16. 47 C.F.R. §54.101(a)(6) provides that access to operator services shall be 

supported by FUSF. l 9  RCC states that it meets this requirement by providing all of its custorgers 

with access to operator services provided by either the company or other entities [e.g., local 

exchange carriers (LECs), interexchange carriers (IXCs), etc.] by dialing "0".20 The KCC finds 

that RCC provides access to operator services. The KCC concludes that RCC is in compliance 

with 47 C.F.R. §54.101(a)(6). 

17. 47 C.F.R. §54.101(a)(7) provides that access to interexchange services shall be 

supported by FUSF.~' RCC states that it currently meets this requirement by providing all of its 

customers with the ability to make and receive interexchange or toll calls through direct 

interconnection arrangements the company has with several IXCs. Additionally, customers are 

able to reach their IXC of choice by dialing the appropriate access code.22 The KCC finds that 

RCC provides access to interexchange service. The KCC concludes that RCC is in compliance 

with 47 C.F.R. §54.101(a)(7). 

18. 47 C.F.R. §54.101(a)(8) provides that access to directory assistance shall be 

supported by FTJsF.~~ RCC states that it meets this requirement by providing all of its customers 

with access to directory assistance by dialing "411" or "555-1212."24 The KCC finds that RCC 

Access to operator services is defined as access to any automatic or live assistance to a consumer to 
arrange for billing or completion, or both, of a telephone call. 47 C.F.R. §54.101(a)(6). 

20 Petition for ETC Designation at Exhibit E, p. 4. 
Access to interexchange service is defined as the use of the loop, as well as that portion of the switch that 

is paid for by the end user, or the functional equivalent of these network elements in the case of a wireless carrier, 
necessary to access an interexchange carrier's network. 47 C.F.R. §54.101(a)(7). 

22 Petition for ETC Designation at Exhibit E, p. 4. 
23~ccess to directory assistance is defined as access to a service that includes, but is not limited to, making 

available to customers, upon request, information contained in directory listings. 47 C.F.R. §54.101(a)(8). 
" Petition for ETC Designation at Exhibit B, p. 4. 



provides access to directory assistance. The KCC concludes that RCC is in compliance with 47 

C.F.R. §54.101(a)(8). 

19. 47 C.F.R. 554.101 (a)(9) provides that toll limitation for qualifying low-income 

consumers shall be supported by FUSF.~~  An ETC must offer either "toll control"26 or "toll 

blocking"" services to qualifying Lifeline customers at no additional charge. RCC states that it 

currently has no Lifeline customers because only carriers designated as ETCs can participate in 

the Federal Lifeline program. Once designated as an ETC, RCC will participate in Lifeline as 

required, and will provide toll blocking capability to its Lifeline customers, at no charge, as part 

of its universal service offerings2' If the Commission subsequently requires per minute blocking 

for Lifeline customers, RCC will be required to comply. Until such time, the Commission 

concludes that RCC is in compliance with 47 C.F.R. §54.101(a)(9). 

20. The KCC concludes that RCC is in compliance with 47 C.F.R. §54.201(d)(l) 

because it offers each of the services or functions supported by Federal universal service support 

mechanisms in 47 C.F.R. 5 54.101(a). 

B. Provision of Service Throughout the Service Area 

21. RCC indicates that the company will offer service throughout the service areas in 

which it is designated as an ETC using its own faci~ities.~' However, the Direct Testimony of 

RCC witness Gruis indicates that RCC has developed a six-step process it intends to use to 

"~011 limitation is denoted by either toll blocking or toll control for eligible telecommunications carriers 
that are incapable of providing both services. For eligible telecommunications carriers that are capable of providing 
both services, toll limitation denotes both toll blocking and toll control. 

26 "Toll control" is a service provided by carriers that allows consumers to specify a certain amount of toll 
usage that may be incurred on their telecommunications channel per month or per billing cycle. 47 C.F.R. 
$54.400(c). 

'' Tol l  blocking" is a service provided by carriers that lets consumers elect to not allow the completion of 
outgoing toll calls from their telecommunications channel. 47 C.F.R. $54.400(b). 

2B Petition for ETC Designation at Exhibit E, p. 5. 
29 Id. at 114. 



evaluate whether it can commit to serving a remotely located customer.30 Staff expressed 

concern regarding RCC's commitment to serving customers throughout the designated service 

area.3' Specifically, Staff questioned the reasonableness of the fifth step in which RCC indicates 

that it will "explore" the possibility of using resale to meet its ETC obligations.32 Staff 

recommended that RCC be required to file reports with the Commission detailing the geographic 

area covered by RCC's current infrastructure in service areas where it is designated as an ETC, 

detailing the manner in which it will provide service in areas its current infrastructure does not 

serve, detailing the ability of a resold service of a wireless carrier to meet the Federal ETC 

requirements and detailing its plan, if any, to utilize the resold services of an LEC." ITG shared 

this concern, suggesting that: "RCC offers nothing to insure that customers will, in fact, be 

provided service upon request, and nothing to demonstrate that it is, or will be, able to provide 

the supported services through the designated service area within a reasonable time."34 

22. RCC does not believe the company must respond to all requests for service.35 

The company believes its six-step process is sufficient to address all "reasonable" requests for 

service.36 With regard to the fifth step that addresses the potential use of resale, RCC witness 

Kohler, at the hearing, did acknowledge that the company does not have resale arrangements 

currently in place with LECs  and that negotiating those arrangements might take considerable 

K C  argues that Staff's suggestion that it provide specific service coverage information, 

including specific street addresses, is unreasonable and a barrier to entry in violation of Section 

30 Gruis Direct, p. 8, line 5 through p. 9, line 20. 
3L Aarnes Direct, p. 12, line 1 through p. 16, line 9. 
32 Staff Initial Brief at '$9. 
33 Aarnes Direct, p. 15, line 12 through p. 16, line 9. 
34 Cooper Cross Answering, p. 19, line 16. 
35 RCC Initial Brief at ¶12. 
36 Kohler Surrebuttal, p. 2, line 20 through p. 3, line 18. 
37 T. VoI. I at 80, lines 16-23. 



253(a) of the Federal A C ~ . ~ ~  Additionally, RCC states that such a requirement would violate 

Section 253(b) of the Federal Act by imposing a requirement on RCC that is not competitively 

 neutral.'"^^ states that such an onerous requirement would deter carriers from seeking ETC 

status and delay deployment of facilities to rural areas.40 RCC also claims that demonstration of 

actual coverage, down to the street level, does not improve communications opportunities for 

rural customers or advance universal s e r~ ice .~ '  

23. Section 214(e)(l)(A) requires an ETC to provide the services for which Federal 

support is made available "throughout the service area for which the designation is received." 

The language is clear. The Commission has concerns with RCC's commitment to provide 

service throughout the designated service area. Therefore, the Commission will place two 

requirements on RCC. The Commission believes it has jurisdiction to place requirements on an 

ETC consistent with the Fifth Circuit Court of Appeals decision which determined that states 

may impose additional eligibility requirements on carriers otherwise eligible to receive FUSF.~~  

First, the Commission requires RCC to file a map, within 60 days of the effective date of this 

order, indicating the extent of its existing infrastructure and the approximate geographic area for 

which service coverage is available from such facilities. Specifically, the Commission requires 

RCC to indicate the location of cell towers by section, township, range and distance from the 

quarter section lines. RCC should also indicate the radius for which reception is available using 

a conventional hand-held phone and for a more powerful phone such as a bag phone. Thereafter, 

the map should be updated on a yearly basis and provided to the Commission by December 31 of 

each year. The Commission does not believe this requirement is unreasonable or in violation of 

38 RCC Reply Brief at ¶18. 
39 RCC Reply Brief at ¶19. 
40 Id. 
4 1  Id. at m22. 
42 Texas Ofice of Public Utility Counsel v. FCC, 183 F.3d 393,418 (5" Cir. 1999). 



Section 253(a). This is a type of business record that the company can reasonably be expected to 

possess and maintain for its own business purposes. This cannot be reasonably construed as a 

banier to entry. Rather, it is a reasonable means for the Commission to determine where 

coverage is available for a requesting customer and mollitor RCC's progr&s toward meeting the 

requests of customers for service. Imposition of this requirement does not mean the 

Commission believes that RCC must have the immediate ability to serve every customer in the 

service areas where it receives ETC designation. The Commission is cognizant that it will take 

time for RCC to expand its network; This requirement should not be viewed as a Commission 

requirement to replicate wireline service.43 While the Commission believes that one of the 

purposes of designating additional ETCs is to provide consumers who might not otherwise have 

competitive alternatives with competitive choices, this does not mean that one competitive ETC 

must replicate the entire wireline network. However, the ETC must be willing to provide service 
i 

throughout the service area for which it is designated an ETC with either its own facilities or 

through resale. Again, the map is an aid for the Commission to use in evaluating the progress 

made by RCC in meeting this requirement. Contrary to RCC7s assertion, the requirement is 

competitively neutral. Currently, any public utility owning or operating one or more 

telecommunication supply lines must file annually a map or maps showing routes of all existing 

telecommunications supply lines. K.A.R:82-12-7(b). Additionally, RCC is required to report 

all-instances in which the company refuses to serve a customer, after following its six-step 

process, on a quarterly basis (January 1, April 1, July 1 and October 1). RCC will be required to 

provide information regarding the specific location of the customer (street address), the 

company's rationale for reaching the sixth step of the process for a customer and the company's 

progress with establishing interconnection arrangements which permit resale of either wireless or 

" RCC Reply Brief at 122. 



ILEC services in the location of the customer the company refused to serve. As Ms. Kohler 

acknowledged at the hearing, the Commission should determine whether a request for service is 

reasonab~e .~~ This information will aid the Commission in that determination. The Commission 

also believes that the advertising requirement it will impose later in this Order will serve to 

create customer awareness of RCC's obligation to serve. Customers will then be able to file 

complaints with the Commission if they choose. The information will also assist the 

Commission in determining the reasonableness of any such complaints. 

C. Advertising 

24. RCC indicates that upon designation as an ETC, it shall advertise the availability 

of its service offerings throughout the proposed service area. The methods of advertising utilized 

may include newspaper, magazine, direct mailings, public exhibits and displays, bill inserts and 

telephone directory advertising. RCC states it will use the same media of general distribution to 

advertise its universal service offerings and charges and will comply with any advertising 

requirement adopted by the KCC or the F C C . ~ ~  

25. Staff recommended the Commission further examine the imposition of more 

specific advertising requirements on all ETCs. Staff suggested that advertising emphasize an 

ETC's universal service obligation including the offering of service to all consumers in the 

service a~-ea.~"hile Staff did not specifically recommend placing this requirement on RCC in 

this docket, the Commission believes it is a reasonable requirement to impose at this time. 

Again, the Fifth Circuit Court of Appeals determined that states may impose additional eligibility 

requirements on carriers otherwise eligible to receive Federal universal service support. The 

Commission directs Staff and RCC to develop language to be used in all advertising for areas in 

44 T. Vo1. I at 80. 
4S Petition for ETC Designation at 124. 
46 Aarnes Cross Answering, p. 7, lines 18-20 through p. 8, lines 12-16. 



which RCC is designated as an ETC. The language developed should include information 

directing customers to the Commission's Office of Public Affairs and Consumer Protection for 

complaints regarding any service issues. Staff and RCC shall file a status report with the 

Commission within 90 days of the effective date of this order informing the Commission of 

progress in meeting this requirement. 

IV. DESIGNATION OF RCC AS AN ETC IN NON-RURAL SERVICE AREAS 

26. The Federal Act, at Section 214(e)(2), states that: 

Upon request and consistent with the public interest, convenience, and necessity, 
the State commission may, in the case of an area served by a rural telephone 
company, and shall, in the case of all other areas, designate more than one 
common carrier as an eligible telecommunications carrier for a service area 
designated by the State commission, so long as each additional requesting carrier 
meets the requirement of paragraph (1). (Emphasis added.) 

The language of the Federal Act states that a commission "shall" designate additional ETCs in 

non-rural service areas if the applicant will provide the required services. The Commission has 

concluded that RCC is capable of providing the nine supported services and will advertise the 

availability of its service throughout the designated service area. In prior cases, the Commission 

has interpreted the use of the word "shall" as leaving the Commission no discretion in 

designating an ETC in non-rural areas if all supported services were offered and advertised 

fiioi@out the service are2. However, the FCC has indimted ir! the virgfnio Cdltdor proceedicg 

that a public interest finding must also be made." Below, the Commission will address the 

public interest analysis for RCC's designation as an ETC in rural areas. As will be detailed 

below, the Commission finds it is in the public interest to designate RCC as an additional ETC in 

mral areas so long as it meets the additional requirements imposed by this Order. Thus, the 

47 In the Maser of Federal-State Joint Board on Universal Service, Virg<nia Cellular, U C  Petition for 
Designation as an Eligible Telecommunications Carrier In the Commonwealth of Virginia, CC Docket No. 96-45, 
Memorandum Opinion and Order (rel. January 22,2004) ("Virginia Cellular Order"), ¶27. 



Commission finds that RCC satisfies the requirements to be designated as an ETC in the non- 

rural service areas as designated by this Commission and it is in the public interest to designate 

RCC as an ETC in non-rural areas so long as it agrees to the additional requirements imposed by 

this Order. 

27. The only non-rural service areas at issue in this proceeding are the service areas of 

SWBT. Currently, non-rural service areas are defined by this Commission as the wire centers 

served by non-rural ILECs. In its Petition for ETC Designation, RCC states that for non-rural 

ILECs, it "requests ETC designation in that portion of the wire center where it does provide 

service."48 RCC acknowledged that in non-rural areas the Commission can "define service areas 

as it sees fit" and "may establish an ETC service area for a competitor without Federal 

concurren~e."~~ However, in RCC's Initial Brief, the company seems to imply that the 

Commission must accept its proposal to have a service area defined by its operating footprint. 

RCC states that it "is not aware of an FCC or state case that places the rural telephone 

protections, contained in Section 214 of the Act or Section 54.207 of the FCC's rules, on carriers 

serving non-rural areas."50 

28. Section 214(e)(5) of the Federal Act defines "service area" as "a geographic area 

established by a State commission for the purpose of determining universal service obligations 

and support mechanisms." (Emphasis added.) The Commission has previously determined that 

non-rural service areas are to be the wire centers in the service territories of non-rural ILECs. 

Federal support is provided to non-rural ILECs on a wire center basis. Contrary to RCC's 

position in its Initial Brief, the Commission does need to make a determination regarding 

whether to define a new geographic area as a service area in territory served by SWBT. The 

48 Petition for ETC Designation at ¶8. 
49 Petition for ETC Designation at $8. 
50 RCC Initial Brief at $53. 



Commission declines to adopt a new definition of service area at this time. As Staff has stated, 

the FCC determined that when redefining a service area, the new definition will apply to all 

future ETCS." The Commission believes the FCC's interpretation of the applicability of service 

area definitions to future ETC applicants is reasonable. Thus, the Commission finds that it shall 

retain wire centers as the service area for areas served by non-rural ILECs. The Commission 

agrees with RCC's position that rural protections need not be extended to non-rural carriers. 

Therefore, the Commission will not impose the customer density analysis advocated by the FCC 

for determination of whether a carrier will be designated as an ETC for a particular wire center. 

To  the extent that RCC is capable of providing service throughout an entire SWBT wire center 

and meets the requirements imposed in this Order, it shall be designated as an ETC in a 

particular SWBT wire center. Testimony by Staff states there are 27 SWBT wire centers that 

coincide with RCC's operating footprint.'2 The Commission has found Staffs mapping process 

to be accurate and reliable. Attachment A sets out the SWBT wire centers in which the 

Commission designates RCC as an ETC, if the company agrees to the additional requirements 

imposed in this Order. 

V. PUBLIC INTEREST ANALYSIS 

29. As indicated previously, for service areas of rural companies, the Commission 

must make a finding that designation of an additional ETC is in the public interest; The 

Commission, in Docket No. 99-GCCZ-156-ETC, established a rebuttable presumption that it is 

in the public interest to designate additional ETCs in the areas served by rural telephone 

companies. In its May 19; 2000 0rder.issued in Docket No. 99-GCCZ-156-ETC, the 

Commission stated the following: 

51 Aames Cross Answering, p. 32, lines 10-26. 
" Aarnes Direct, p. 16, line 20. 



The Commission must be guided by K.S.A. 1999 Supp. 66-2001 when making 
determinations that affect telecommunications customers in Kansas. The clear 
and unmistakable public policy imperative from both the federal and state 
legislatures is that competition is a goal, even in rural areas. Arguments have 
been made that competition is not in the public interest in any rural telephone 
company service area because it may jeopardize universal service. However, 
there had been no basis presented for reaching the broad conclusion that 
competition and universal service are never able to exist together in rural areas. 
The Commission does not accept the assertion that designating additional ETCs in 
rural areas will necessarily threaten universal service. The benefits of competition 
and customer choice are available to Kansans living in non-rural areas. General 
concerns and speculation are not sufficient justification for adopting a policy that 
would result in benefits and services that are available to other Kansans not also 
being available to rural telephone customers. The Commission finds, as a 
general principle, that allowing additional ETCs to be designated in rural 
telephone company service areas is in the public interest. 

This general public interest finding is a presumption which may be rebutted by 
individual rural telephone companies. The Commission has the discretion to find 
that in a particular discrete rural area, competition is not in the public interest. 
The obligation to establish that additional ETCs are not in the public interest is on 
the rural telephone company serving that area. Such a determination must be 
based on the facts shown to exist in a specific study area.53 (Emphasis added.) 

30. In its direct testimony, Staff indicated its belief that the Commission had made 

this decision as a generic policy statement to be applicable to all applications for ETC 

designation.54 Staff stated that, as a general presumption, designation of additional ETCs in rural 

areas is in the public interest but added that the companies affected by the applications should be 

given an opportunity to rebut that notion.55 In cross-answering testimony, Staff stated that the 

FCC had recently found that considering only the value of competition is not sufficient in 

making a public interest finding.56 While noting that the Commission is not bound by the FCC's 

53 In the Matter of GCC License CorporationS Petition for Designation as an Eligible Telecommunications 
Carrier, Docket No. 99-GCCZ-156-ETC, May 19,2000 Order, pp. 3-4 ("Western Wireless Order"). 

54 Aarnes Direct. p. 35, line 31. 
55 Id. at p. 36, lines 1-9. 
56 Aarnes Cross-Answering, p. 3, lines 25-27. 



determination (discussed later), Staff provided an analysis consistent with the FCC's 

rec~rnmendations.~~ 

31. SIA argued in its rebuttal testimony that the Commission has not established 

specific criteria for evaluating the public interest. SIA witness Barron suggested that the 

Commission wait for the Federal-State Joint Board to issue its recommendations regarding ETC 

designations and for the FCC to adopt such  recommendation^?^ Alternatively, Mr. Barron 

suggested that the Commission evaluate the public interest as outlined by the Organization for 

the Promotion and Advancement of Small Telecommunications Companies (OPASTCO).~~ Mr. 

Barron suggests that the following be considered: 

*whether consumers will receive access to affordable and quality services, 
including advanced services; 

*whether the universal service support will be used to incent uneconomic entry; 

*the impact on the universal service fund; 
*whether the benefits of competition outweigh the cost of supporting multiple 
networks; and, 

.the potential for and the impact of market fai~ure.~' 

Mr. Barron then concentrates his testimony on a cost-benefit analysis. Relying on the testimony 

of ITG witness Cooper, Mr. Barron concludes that there are no new benefits available to 

consumers through the designation of RCC as an ETC.~' Mr. Barron suggests that the costs 

associated with designating RCC as an ETC can be seen through increases in the total Federal 

universal support program which leads to higher assessments on consumer bills and the decline 

Id. at p. 26, line 6 through p. 3 l,line26. 
'' Barron Rebuttal, p. 4, line 19 through p. 5, line 10. 
'' Id. at p. 11, line 26 through p. 12, line 23. 

Id. at p. 12, lines 4-19. 
G1 Id. at p. 14, lines 5-6. 



in political support for such support programs.62 Both of these are believed to lead to higher 

rates for consumers. Mr. Barron also provides an estimate of the impact on the Federal' fund if 

all wireless companies, not just RCC, in the rural service areas in question were provided with 

support." SIA concludes that it is not in the public interest to designate RCC as an ETC in rural 

service areas. SIA did not address the FCC's decision in its Virginia Cellular Order. 

32. ITG also argued that designation of RCC as an ETC is not in the public interest.64 

Through its witness, Mr. Paul Cooper, ITG suggests that RCC is already providing service and 

thus the benefits RCC's service brings to the market are already available.65 Mr. Cooper 

suggests several other reasons that designation of RCC as an ETC in rural service areas is not in 

the public interest. Mr. Cooper asserts that it is not in the public interest to designate RCC as an 

ETC because: RCC does not have a cost based need for Federal support, RCC's rates are not 

affordable and do not include a reasonable amount of local usage, RCC has not shown that its 

service is reliable, RCC's expanded calling scopes are not supported services and RCC is not 

willing to commit to provide service to requesting customers within a reasonable time period.66 

In cross-answering testimony, Mr. Cooper addresses the FCC's public interest examination 

enumerated in the Virginia Cellular Order. Mr. Cooper concluded that RCC had not 

demonstrated that those criteria would be met.67 

33. RCC suggests that designating the company as an ETC in rural service areas is in 

the public interest. RCC witnesses Kohler and Wood address the public interest issue. RCC 

claims that consumers will have additional choices for equipment, modes of service, calling 

62 ~ d .  at p. 15, lines 11-15. 
" Id. at Attachment CSB-2. 
a Cooper Rebuttal, p. 3, lines 13-14. 
65 Id, at p. 3, lines 15-19 and p. 9, line 10 through p. 11, line 5. 
66 Id. at p. 4, lines 1-13 and p. 13 line 9 through page 19, line 17. 
67 Cooper Cross Answering, p. 15, line 12 through p. 20, line 21. 



plans and  carrier^.^' In addition to the broader service plans and equipment options, consumers 

will eventually benefit from carriers becoming more efficient and responsive to their service 

needs!' h4r. Wood believes that competitive entry is also necessary to promote economic 

development in ma1 areas and to address rural health and safety.7o Regarding the FCC's 

Virginia Cellular Order, RCC does not believe the Commission is bound by the FCC's order.71 

Additionally, Ms. Kohler advises the Commission that RCC believes the FCC has unlawfully 

shifted the burden of proof to the petitioner.72 Finally, Ms. Kohler suggests that because the 

Virginia Cellular decision is under reconsideration and may be modified, the Commission 

should not apply this new analysis?3 However, ifapplied, RCC believes it meets the public 

interest test introduced in the Virginia Cellular 0rder.7~ 

34. As mentioned above, during the course of this proceeding, the FCC adopted other 

considerations in evaluating public interest findings for rural company service areas in its 
i 

Virginia Cellular Order. In that order, the FCC states: 

We conclude that the value of increased competition, by itself, is not sufficient to 
satisfy the public interest test in rural areas. Instead, in determining whether 
designation of a competitive ETC in a rural telephone company's service area is 
in the public interest, we weigh numerous factors, including the benefits of 
increased competitive choice, the impact of multiple designations on the universal 
service fund, the unique advantages and disadvantages of the competitor's service 
offering, any commitments made regarding quality of telephone service provided 
by competing providers, and the competitive ETC's ability to provide the 
supported services throughout the designated seivicz aisa wit!in a reasonable 
time frame?' 

68 Kohler Direct, p. 4, line 4 through p. 6, line 2. 
69 Wood Direct, p. 5,linel4 through p. 6, line 7. 
70 Id. at p. 7 ,  line 10 through p. 8, line 11. 
7' Kohler Surrebuttal, p. 12, lines 14-17. 
72 Id. at p. 12, lines 21-23. 
73 Id, at p. 13. lines 1-7. 
74 Id. at p. 15, line 21 through p. 17, line 9. 
75 Virginia Cellular Order at ¶4. 



While the FCC's Virginia Celhilar decision is not binding on this Commission, the Commission 

finds that examination of the additional factors enumerated in the FCC's order is reasonable 

despite the concerns expressed by RCC. Because the designation at issue in this proceeding is 

for designation as an ETC for access only to FUSF support, the Commission believes following 

the FCC's lead in this matter is the prudent and appropriate course. Although SIA suggests that 

the Commission review the public interest through a cost-benefit analysis and ITG suggests other 

factors for consideration, at this time, the Commission will adopt the analytical framework 

outlined by the FCC. To the extent the FCC's public interest test incorporates the concerns of 

SIA and ITG, those issues will be addressed. 

A. Benefits of Increased Competitive Choice 

35. On behalf of RCC, Ms. Kohler argues that the benefits of increased customer 

choice are lower prices and new, improved services from both the competitor and the ILEC.~~ 

Staff states that one benefit associated with RCC providing new customer service options, aside 

from those already noted, will be the contribution of new telecommunications infrastructure in 

the state.77 ITG suggests that the services are already being offered, without ETC designation, 

thus no new benefits will accrue.78 SIA did not provide specific testimony regarding the Virginia 

Cellular Order. 

36. The Commission concludes that the evidence presented supports a finding that 

designation of RCC as an ETC in rural service areas will provide benefits flowing from 

increased customer choice. The motive for moving toward a competitive telecommunications 

market has been supported by the economic argument that competitive alternatives will result in 

customers making choices among service providers which will ultimately lead to lower prices 

76 Kohler Surrebuttal, p. 16, lines 9-12. 
Aarnes Cross Answering, p. 26, lines 20-21. 

78 Cooper Cross Answering, p. 15, lines 17-22. 
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and better service for consumers. Nothing in this proceeding persuades the Commission that 

these general arguments are invalid in the service areas in which ETC designation is requested. 

Specific testimony has been provided by RCC that it will expand and improve its network 

leading to additional competitive options in the state. While ITG and SIA point out that RCC is 

already offering some service options in some rural areas of the state, RCC will be able to 

expand its service offerings to other rural areas if designated as an ETC. ~ h ;  direct testimony of 

RCC witness Kohler states that the company will build additional facilities, increase the number 

of areas in which RCC can provide service, improve service in areas it currently serves and 

provide new service enhancemenk7' The Commission believes that this improvement and 

expansion of the existing network will bring new competitive benefits to both RCC's current 

customers and those that will be able to utilize RCCYs service for the first time. The Commission 

also concludes that the requirement imposed on RCC to provide the Commission with coverage 

maps will assist the Commission in monitoring the expansion of coverage to new areas of the 

state. 

B. Impact of Multiple Designations on the Universal Service Fund 

37. Staff witness Aarnes testified that based on projections RCC provided the 

Universal Service Administrative Company (USAC), RCC will be eligible to receive $591,000 

ir, high-cost support fcr the second qulwter 9f 2004.~' Ms. Aames states that this is 

approximately -07 percent of all high-cost support paid through the fund." RCC states that, 

according to USAC's projections at the time, the company would be eligible for approximately 

$3.1 million in high-cost support during its first year of eligibility or approximately 0.1 percent 

79 Kohler Direct, p. 3 line 17 through p. 6, line 2. 
80 Aames Cross Answering, p. 28, line 1. 

Id. at p. 28, line 2. 



of all high-cost support paid through the fund.82 ITG argues that RCC has not established a cost- 

based need for support and therefore it must be presumed that the designation of RCC as an ETC 

will have a negative impact on the fund.83 SIA indicates that if every wireless subscriber, 

regardless of whether the customer is served by RCC, receives support, the fund would increase 

by $31 

38. The Virginia Cellular Order does not require a competitive ETC to prove that it 

has a cost-based need for support. Further, since at this time the FCC ports the ILEC's per-line 

support to competitive ETCs, it seems unlikely that the FCC intends for need to be considered in 

conjunction with this public interest criterion. Thus, the Commission does not believe JTG's 

comments are relevant in this instance. The calculation provided by SIA is not consistent with 

the requirements of the Virginia Cellular Order. The Commission acknowledges that SIA did 

not have knowledge of the Virginia Cellular Order when Mr. Barron filed his rebuttal testimony. 

Nonetheless, the Commission must address Mr. Barron's calculation in light of that decision. 

The FCC now indicates that it will consider the impact of the particular ETC applicant receiving 

funds not the impact of all potential ETC applicants. Unfortunately, the Virginia Cellular Order 

does not provide a specific level of impact on the Federal fund the FCC would consider to be 

substantial enough to warrant denial of an ETC designation. The Commission concludes that the 

estimated impact on the fund, that is, approximately 0.1 percent, is unlikely to be viewed as 

significant. 

C. Unique Advantages and Disadvantages of the Competitor's Service 

39. RCC argues that some unique advantages to its service offerings are mobility, 

large local calling areas and the ability to choose among service plans with varied usage 

'* Kohler Surrebuttal, p. 17, line 22 through p. 18, line 4; RCC Initial Brief at ¶39. 
83 Cooper Cross Answering, p. 16, lines 8-10. 
84 Barren Rebuttal, p. 19, lines 1-7. 



amounts.85 Staff echoes these advantages and acknowledges that RCC's wireless offering may 

also carry with it some disadvantages. Staff notes that some parties claim that wireless services 

are provided at a lower level of service quality than landline service." However, Staff suggests 

that universal service support could be used to improve service quality and that if the 

Commission is concerned with service quality, it could develop service standards to be imposed 

on all E T C S . ~ ~  staff pointed out that the existence of "dead spots" is acknowledged by FCC 

rules and therefore cannot be used as evidence that a company is unwilling or incapable of 

providing acceptable service.88 ITG suggests that the Commission must carefully exarnine.the 

number of minutes included in a plan before attributing RCC's service offering with a larger 

calling scope. If the plan does not contain a sufficient number of minutes, the customer may end 

up paying for additional minutes whether they are for local or toll calls.89 ITG claims that the 

additional costs could render the offerings "unaffordable" as compared to current target local 

residential rates set by statute?' ITG suggests that the Commission should deem specific rate 

plans as eligible for universal service fund support.g' RCC responded that affordability of 

service is presumed in competitive markets,92 and that "the FCC has confirmed on numerous 

occasions that a competitive ETC receives support on all lines, irrespective of how much a 

customer pays for service."93 

40. The Commission finds that RCC's service offerings do offer unique advantages 

such as mobility and larger calling scopes. The Commission tempers its finding with the 

Kohler Surrebuttal, p. 16, lines 14-17. 
a6 Aarnes Cross Answering, p. 28, lines 13-18. 
a7 Id. at p. 28;line 21 through p. 29, line 2. 

Id. at p. 29, lines 4-28. 
Cooper Cross Answering, p. 17, line 14 through p. 18, line 15. 

90 Cooper Rebuttal, p. 14, line 22. 
Id. at pp. 16-17. 

92 RCC Initial Brief at141. 
93 Id. at T69. 



understanding of local calling scopes offered by ITG. The Commission notes that in the Virginia 

Cellular Order, the FCC states: 

. . . the mobility of Virginia Cellular's wireless will provide other benefits to 
consumers. For example, the mobility of telecommunications assists consumers 
in rural areas who often must drive significant distances to places of employment, 
stores, schools, and other critical community locations. In addition, the 
availability of a wireless universal service offering provides access to emergency 
services that can mitigate the unique risks of geographic isolation associated with 
living in rural c~rnrnunities."~ 

With regard to mobility, the Commission notes that an ETC is not limited to providing only the 

designated universal services and functionalities, only that the support must be used for its 

intended purpose. The Commission finds that the advantages of RCC's service are a greater 

benefit than any harm caused by disadvantages. Consumers are able to decide whether the 

advantages outweigh the disadvantages of RCC's service offerings. If the advantages are not 

great enough, consumers will not subscribe to the service and RCC will not receive support. 

D. Service Quality Commitments 

41. RCC witness Gruis states that the company makes every effort to provide reliable 

service. He reports that RCC's outage response time is usually less than one hour, that battery 

backups are installed at cell sites, generators are located at key communications sites and at the 

switch and all sites are monitored remotely by the switch." RCC claims to have a call 

completion rate of approximately 98 percent.96 RCC also states that customer service 

representatives are available 24 hours a day, seven days a week - toll and ai~-time-free.'~ 

Additionally, RCC has committed to follow the Cellular Telecommunications Industry 

94 Virginia Cellular Order at ¶29. 
" GGrs Direct, p. 5, line 16 through p. 6, line 6. 
96 1d. at p. 6, line 17. 
" Id. at p. 6. lines 20-21. 



Association (CTIA) customer code for wireless service.98 RCC will also report the number of 

consumer complaints per 1000 handsets each year.99 Staff states that it is not opposed to the 

imposition of quality of service standards for RCC and all other ETCs and suggests that the 

Commission open a generic proceeding to explore this issue.Io0 SIA states that RCC has not 

demonstrated a commitment to quality ser~ice. '~ '  

42. The Commission finds that RCC has met the requirements set out in the Virginia 

Cellular Order by committing to comply with CTIA's Code for Wireless Service and to report 

the number of complaints per 1000 handsets each year. These are the same commitments 

accepted by the FCC. However, the Commission is interested in exploring additional quality of 

service standards in a generic prockeding. 

E. Ability to Provide the Supported Services Throughout Service Area Within a Reasonable 
Timeframe 

43. RCC states that its six-step process for evaluating requests for service 

demonstrates its commitment to make service available.lo2 RCC commits to providing the 

Commission with a report regarding how it has used universal service support within the state to 

expand its network.m3 Staff reiterated its concern with RCCYs commitment to provide service 

throughout the service area.Io4 ITG shares Staff's concern.'05 However, in its Initial Brief, Staff 

found that the commitments made by RCC in its Additional Testimony and in the hearing 

demonstrate that RCC is willing to provide service within a reasonable amount of time.'06 

Kohler Additional, p. 7, lines 14-17. 
'' Kohler Surrebuttal, p. 17, lines 3-4. 
I W  Aarnes Cross Answering, p. 31, lines 4-6. 

Cooper Cross Answering, p. 19, lines 3-4. 
lo2 KohIer Surrebuttal, p. 17, lines 6-9. 
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44. In paragraphs 7-18 of this Order, the Commission addressed RCCYs ability to 

provide the supported services. The Commission concluded that RCC can or will be able to 

provide those services. In paragraphs 19-21 of this Order, the Commission addressed RCC's 

commitment to provide service throughout the designated service area. The Commission 

concluded that two reporting requirements would be placed on RCC. The Commission requires 

that maps be provided indicating where RCC has placed facilities and the approximate coverage 

area associated with those facilities. The Commission also requires RCC to report, quarterly, 

any denial of requests for service. The Commission believes these requirements will assist in the 

evaluation of RCC's progress with meeting its obligation to provide the supported services 

throughout the designated service areas within a reasonable timeframe. The Commission will 

address RCC's offer to provide evidence regarding its use of USF support in a later discussion 

regarding recertification. 

45. The Commission concludes that it is in the public interest to designate RCC as an 

additional ETC in service areas of rural ILECs subject to the company's fulfillment of the 

additional requirements imposed by this Order and to the extent that the company's operating 

footprint coincides with the service area of a rural ULEC. Attachment B sets out those rural 

service areas which RCC's operating footprint covers without the need for redefinition. 

Redefinition will be discussed below. 

VI. RURAL SERVICE ArUEA REDEFINITION 

46. Section 214(e)(5) of the Federal Act defines "service area" as: 

. . . a geographic area established by a State commission for the purpose of 
determining universal service obligations and support mechanisms. In the case of 
an area served by a rural telephone company, "service area" means such 
company's "study area" unless and until the [Federal Communications] 
Commission and the States, after taking into account recommendations of a 



Federal-State Joint Board instituted under section 410(c), establish a different 
definition of service area for such company. 

47. In the case of a rural ILEC, the service area is the study area of the rural ILEC. 

RCC requests redefinition pursuant to C.F.R. §54.207(c). The regulation requires the state 

commission or other party seeking redefinition to file a petition with the FCC containing the new 

definition proposed by the state commission and the state's official ruling which presents the 

state cornmission's reasons for supporting redefinition. The FCC then issues a Public Notice 

within 14 days of receiving the petition. The FCC may initiate a proceeding to consider the 

petition within 90 days of releasing the Public Notice. If the FCC initiates a proceeding, the 

proposed redefinition does not take effect until both the state commission and the FCC come to 

agreement on the redefinition of the service area. If the FCC does not act on the petition within 

90 days of the release of the Public Notice, the proposed redefinition will be deemed approved 

and may take effect. 

48. In its Petition for ETC Designation, RCC states that for those rural service areas 

its operating footprint does not cover entirely, it requests that the service area be redefined 

consistent with the wire centers of the ILEc.'" Further, to the extent that RCC's operating 

footprint does not entirely cover the wire center of a rural LEC, the company requests that the 

Commission redefine the service area to that portion of a wire center covered.'08 However, 

notwithstanding RCC's testimony regarding its concerns with the FCC's analysis in the Virginia 

Cellular Order,log RCC witness Kohler states that if the Commission decides to follow the 

lo' Petition for ETC Designation at ¶36. 
log Id. 
log Kohler Additional, p. 2, line 15 through p. 5,  line 16. 



Virginia Cellular Order, RCC is willing to accept designation as an ETC only for those rural 

wire centers that it is able to serve in their entirety."' 

49. Staff provided the Commission with several options for redefining the service 

areas of rural ILECs in the direct testimony of Staff witness Aarnes. Staff reviewed the Federal- 

State Joint Board recommendations regarding redefinition and presented its options giving 

consideration to the Board's concerns related to cream skimming and administrative burdens 

placed on rural ILECs by redefinition. Staff suggested the Commission may: 

1) decline to revise the rural telephone company service areas; 
2)  redefine the service areas so that contiguous rural telephone company 

exchanges constitute a service area; 
3)  redefine the service areas so that each wire center is a service area; or 
4) redefine the service areas and allow RCC to receive federal universal 

service support for any area that it covers, even if it is only a portion of a 
wire center."' 

Following the release of the Virginia Cellular Order, Staff withdrew its fourth option because 

Staff believes that once a service area is redefined, that definition will apply to all future ETC 

designations in that service area. Staff directed the Commission to language in the Virginia 

Cellular Order that supports this belief. Specifically, the FCC states: 

We define the affected service areas only to determine the portions of the rural 
service areas in which to designate Virginia Cellular and future competitive 
carriers seeking ETC designation in the same rural service areas. Any future 
competitive carrier seeking ETC designation in these redefined rural service areas 
will be re uired to demoristratc that such designation will be in the public 
interest. 1 17 

Additionally, Staff provided testimony examining the population densities of each wire center 

for which redefinition had been requested as the FCC had done in the Virginia Cel2uEar 0rder.l13 

-- 

"O Id. at p. 5,  line 23 through p. 6, line 2. 
"' Aarnes Direct, p. 27, lines 13-18. 
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50. ITG argues that the Commission should deny RCC's request for redefinition. 

ITG witness Cooper reviewed the Federal-State Joint Board's recommendations regarding 

redefinition. He asserts that cream skimming is a serious concern in this instance.l14 Mr. Cooper 

believes that the ability of a rural ILEC to disaggregate FUSF support does not resolve the 

potential for cream skimming."5 Mr. Cooper also asserts that redefinition would place 

substantial administrative burdens on rural U C s  such as formulating a plan for disaggregation 

of support."6 Following the release of the Virginia Cellular Order, ITG maintained its position 

regarding the effects of cream skimming due to service area redefinition unless the Commission 

were to perform population density analysis as did the FCC."~ However, Mr. Cooper states that 

the Commission should not perform the density analysis thereby providing RCC with an 

incentive to serve the entire study area of a rural LEC."' SIA did not provide testimony 

specifically addressing the redefinition issue. 

5 1. While the FCC's Virginia Cellular decision is not binding on this Commission, 

the Commission finds that examination of the additional factors enumerated in the FCC's order 

is reasonable despite the concerns expressed by RCC. Because the designation at issue in this 

proceeding is for designation as an ETC for access only to FUSF support, the Commission 

believes following the FCC's lead in this matter is the prudent and appropriate course. The 

Commission finds that redefinition by wire center is in the public interest when the population 

density analysis introduced in the Virginia Cellular Order is utilized to make such a 

determination. Staff provided a population density analysis and made recommendations for 

redefinition based on that analysis. RCC did not provide such an analysis. Thus, the 

"4 Cooper Rebuttal, p. 27, Iine 19 through p. 30, line 19. 
'I5 Id. at p. 29, line 1 through p. 30, line 19. 

Id, at p. 31. line 7-28. 
Cooper Cross Answering, p. 28. lines 3-14. 

"' Id. at p. 28, lines 15-18. 



Commission will rely on Staff's population density analysis. Attachment C contains those 

service areas for which the Commission finds redefinition to the wire center to be in the public 

interest and for which RCC is designated as an ETC subject to meeting the additional 

requirements imposed by this Order. 

VII. RECERTIFICATION PROCESS 

52. Section 254(e) of the Federal Act provides that carriers receiving universal 

service support shall use the support "only for the provision, maintenance, and upgrading of 

facilities and services for which the support is intended." Each year, the Commission must 

provide certification to the FCC and USAC that ETCs use Federal support in the manner for 

which it was intended. The Commission also requires that the support be used only in those 

areas where the company is designated as an ETC. Currently, the certification consists of a 

verified statement filed by a company executive stating that the company will use the Federal 

support as intended. The self-certification is to be provided by a person who is in a position to 

direct the company's expenditures. The Commission, in turn, sends letters to the FCC and 

USAC certifying that the companies listed within the letter have submitted certification that 

support would be used as intended. Additionally, RCC witness Wood testified that competitive 

ETCs are audited by USAC. He stated that those audits are conducted to monitor both the proper 

reporting of lines in a service area and to determine whether the funds are properly used."'   he 

frequency or probability of an audit was not clear, however. 

'I9 T. Vol. I1 at 305-306. 



53. Concern was expressed, during the hearing and in briefs about the Commission's 

ability to monitor and verify the use of USF support.'20 In their brief, SIA and ITG argue that 

the Commission must be able to: 

. . . assure that all federal support received as a result of the requested designation 
is used for authorized purposes, [or] ratepayer funds become subsidies for costs 
and investment in areas unapproved for the applicant's receipt of USF su port, or 
legally unsupported services andlor for increased shareholder dividends. 81 
(Emphasis in the original.) 

SIA and~ITG do not believe that self-certification is sufficient for carriers that are not subjected 

to audits.'22 RCC states that the company commits to an initial build out plan using USF "for the 

purposes allowed by law."'23 RCC also responds that it has no objection to submitting 

documents to substantiate that it uses USF support for its intended purposes but suggests that all 

ETCs should be held to the same standard.lZ4 RCC witness Wood suggested that the 

Commission require ETCs to provide information, each year, regarding the use of funds. He 

indicated that states are becoming more aggressive in the annual certification process with both 

competitive ETCs and  incumbent^.'^^ 

54. Since the filing of briefs in this proceeding, the Commission initiated a 

proceeding to examine the certification process. That investigation will occur in Docket No. 05- 

GIMT-112-GIT. In that docket, the Commission intends to consider revising the certification 

process currently utilized by the Commission. Iii ieceni ETC heaiings, paii.Ges io ~ ~ O S E  

proceedings raised numerous concerns with respect to the Commission's self-certification 

process. In addition, the Federal-State Joint Board on Universal Service issued a Recommended 

T. Vo1. I at 36-39,50-51, 123-127,136-137, 161-165; T. Vol. I1 at 247-250,269-273,286-287,297-300, 
305-307,314-316,319-321, 334-335, 338-340,465-475; SWITG Initial and Reply Briefs. 

12' SIAIITG Initial Brief at 4. 
'* Id. at 6, 17. 
'" RCC Reply Brief at ¶21. 
124 Id. at 'J6. 
lZ5 T. V d  I at 306,315. 



Decision on February 27,2004, suggesting the FCC encourage states to consider whether a more 

rigorous review may be needed to ensure that Federal universal service support is used 

properly.'2%owever, the Commission concludes that it is in the public interest to impose 

immediate reporting requirements on RCC at this time. An important factor persuading the 

Commission that it should grant ETC status to RCC is RCC's commitment to share its capital 

budget information with the  omm mission.'^^ To that end, the Commission requires RCC to 

provide the following information to the Commission within 30 days of the effective date of this 

Order: 

a) a projection of the amount of support RCC will receive from the FUSF in 
2005; 

b) a capital expenditure budget for Kansas for 2005; and 

c) a verified statement regarding the use of support as is currently required of all 
ETCs. 

RCC will report the information listed above in 2006 and include data regarding its actual 

expenditures in Kansas in 2005 if the Commission has not adopted another reporting format. 

This requirement will continue unless and until the Commission replaces it with other 

requirements via the generic proceeding. 

55. While the Commission believes that designating RCC as an ETC is reasonable 

given the requirements imposed in this order, the Commission believes there are issues that have 

been raised by the parties that require further discussion and analysis. Therefore, the 

In the Matter of the Certification of Compliance with Section 254(e) ofthe Federal Telecommunications 
Act of 1996, and Non-Rural Carrier Certijication of Urban/Rural Rate Comparability, Docket No. 05-GTMT-I 12- 
GIT, Order Opening Docket and Assessing Costs, dated August 13,2004, ¶3. 

'I7 T. Vol. 1 at 28, 186. 



Commission will open a generic proceeding to discuss the following issues related to ETC 

designations: 

a) minimum local usage; 

b) quality of service standards; 

c) content, frequency and types of media for advertising; 

d) per-minute blocking for wireless carriers; 

e) billing standards; 

build-out plans; and 

g) application of termination fees. 

The Commission will request that interested parties provide comments on these issues. The 

Commission anticipates that any new ETC requirements that are developed in the generic 

proceeding will become applicable to any ETC wishing to retain its designation. Therefore, the 

Commission encourages participation by all ETCs. 

IT IS, THF,REFORE, BY THE COMMISSION ORDERED THAT: 

A. RCC's Petition for ETC Designation is hereby granted in the non-rural wire 

centers listed in Attachment A and the rural study areas listed in Attachment B, so long as the 

company agrees to comply with the additional requirements imposed by this Order. Such 

additional requirements are more fully set out in the body of this Order. 

B. The Commission declines to adopt a new definition for non-rural service areas at 

this time. For rural study areas, redefinition by wire center is deemed to be in the public interest 

when the population density analysis introduced in the Virginia Cellular Order is utilized to ' 

make such a determination. Attachment C contains those rural service areas for which the 

Commission finds redefinition to the wire center to be in the public interest. If the FCC concurs 



with this decision, RCC is designated as an ETC in those areas set out in Attachment C subject to 

meeting the additional requirements imposed by this Order. 

C. Within 60 days of the effective date of this Order, RCC shall file a map indicating 

the extent of its existing infrastructure and the approximate geographic area for which service 

coverage is available from such facilities. Thereafter, a map shall be updated on a yearly basis 

and provided to the Commission by December 3 1 of each year. 

D. RCC is required to follow the six-step process it outlined for evaluating requests 

for service. Additionally, on a quarterly basis (January 1, April 1, July 1, and October I), RCC is 

required to report all instances in which the company is unable to serve a customer. RCC is 

required to provide information regarding the specific location of the customer (street address), 

the company's rationale for reaching the final step of the process for each customer and the 

company's progress with establishing interconnection arrangements which permit resale of either 

wireless or ILEC services in the location of the customer the company was unable to serve. 

E. The Commission directs Staff and RCC to develop language used in all 

advertising for areas in which RCC is designated as an ETC. The language, among other things, 

should include information directing customers to the Commission's Office of Public Affairs and 

Consumer Protection for complaints regarding any service issues. Staff and RCC shall file a 

status report with the Commission within 90 days of the effective date of this Order informing 

the Commission of progress in meeting this requirement. 

F. RCC shall comply with CTIA's Code for Wireless Service and shall report the 

number of complaints per 1000 handsets for the preceding year on January 31 of each year. 

G. RCC is required to provide the following information related to its capital budget 

within 30 days of the effective date of this Order: 



a) a projection of the amount of support RCC will receive from the FUSF in 
2005; 

b) a capital expenditure budget for Kansas for 2005; and 

c) a verified statement regarding the use of support as is currently required of all 
ETCs. 

RCC will report this information in 2006 and include data regarding its actual expenditures in 

Kansas in 2005 if the Commission has not adopted another reporting format. This requirement 

will continue unless and until the Commission replaces it with other requirements via a generic 

proceeding. 

H. The parties have 15 days, plus three days if service of this Order is by mail, from 

the date this Order is served in which to petition the Commission for reconsideration of any issue 

or issues decided herein. K.S.A. 66-1 18; K.S.A.. 2003 Supp. 77-529(a)(l). The Commission 

. . 
directs its Docket Room to serve this Order via facsimile on all parties in order to ensure timely 

t,: 

notification of RCC's ETC status. 

I. The Commission retains jurisdiction over the subject matter and the parties for the 

purpose of entering such further order or orders as it may deem necessary. 

BY THE COMMISSION IT IS SO ORDERED. 

Moline, Chr.; Krehbiel, Com.; Moffet, Corn. 

ORDER MAILED 

SEP 3 0 2004 

Susan K. Duffy 
Executive Director 

SBC 
Attachments 



Attachment A 

SWBT WIRE CENTERS WHERE 
RCC MINNESOTA IS DESIGNATED AN ETC 

Almena 
Bird City 
Colb y 
Dodge City 
Garden City 
Goodland 
Great Bend 
Hays 
Holcomb 
Hoxie 
Kinsley 
La Crosse 
Lamed 
Liberal 
Norton 
Oakley 
Oberlin 
Pawnee Rock 
Phillipsburg 
Plains 
Plainville 
Pratt 
Scott City 
Smith Center 
Stafford 
Stockton 
Sublette 



Attachment B 

RURAL LEC STUDY AREAS THAT ARE COVERED 
IN THEIR ENTIRETY BY RCC MINNESOTA 

Elkhart Telephone Company, Inc. 
Golden Belt Telephone Association, Inc. 
Gorham Telephone Company, Inc. 
S&T Telephone Coop Association 



Attachment C - Page 1 of 2 

WIRE CENTERS WHERE RCC SHOULD BE DESIGNATED AN ETC IF THE FCC 
CONCURS WITH THIS COMMISSION'S DECISION TO REDEFINE THESE RLEC 

SERVICE AREAS TO THE WIRE CENTER LEVEL 

Wire Center 
Leoti 
Tribune 
Sharon Springs 
Jetmore 
Wallace 
Marienthal 
Weskan 
Donance 
Sawyer 
Cullison 
Coats 
Isabel 
Satanta 
Lakin 
Hugoton 
Ulysses 
Deerfield 
Moscow 
Rolla 
Johnson 
Syracuse 
Manter 
Richfield 
Kendall 
Bog Bow 
Ryus 
Victoria 
Hill City 
Wakeeney 
Quinter 
Palco 
Prairie View 
Natoma 
Olrnitz 
Darnar 
Zurich 
Grainfield 

Telephone Company 
Sunflower Telephone Company, Inc. 
Sunflower Telephone Company, Inc. 
Sunflower Telephone Company, Inc. 
Sunflower Telephone Company, Inc. 
Sunflower Telephone Company, Inc. 
Sunflower Telephone Company, Inc. 
Sunflower Telephone Company, Inc. 
H&B Communications, Inc. 
Haviland Telephone Company, Inc. 
Haviland Telephone Company, Inc. 
Haviland Telephone Company, Inc. 
Haviland Telephone Company, Inc. 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Communications 
Pioneer Comm~mications 
Pioneer Communications 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 



Attachment C 

Lenora 
Rexford 
Selden 
Gaylord 
Jennings 
Collyer 
Woodston 
Logan 
A1 ton 
Long Island 
Morland 
Edmond 
Gove 
Galatia 
Iuka 
Sharon 
Ellinwood 
Osborne 
Russell 
Downs 
Luray 
Paradise 
Hoisington 
Claflin 
Hudson 
St. John 
Preston 
B elpre 
Macksville 

- Page 2 of 2 

Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
Rural Telephone Service Company, Inc. 
South Central Telephone Association, Inc. 
South Central Telephone Association, Inc. 
SprintTUnited Telephone Company 
SprintTUnited Telephone Company 
SprinWnited Telephone Company 
SprintAJnited Telephone Company 
SprinWnited Telephone Company 
SprinWnited Telephone Company 
SprintTUnited Telephone Company- Eastern 
SprintTUnited Telephone Company- Eastern 
SprinWnited Telephone Company- Eastern 
SprinWnited Telephone Company- Eastern 
SprinWnited Telephone Company- Eastern 
Sp~intAJnited Telephone Company- Eastern 
SprinWnited Telephone Company- Eastern 





LOUISIANA PUBLIC SERVICE COMMISSION 

ORDER NO. U-27289 

NPCR, INC., D/B/A NEXTEL PARTNERS, 
EX PARTE 

Docket No. U-27289 In re: Request for Authority for designation as an Eligible 
Telecontmunicatiolzs Carrier within the State of Louisiana, pursuant to Section 214(e)(6) 
o f  the Com~nunications Act o f  1934. 

(Decided at the June 9,2004 Business and Executive Session.) 

Nature of the Case 

NPCR Inc., d/b/a Nextel Partners ("Nextel") filed a request April 24, 2003 seeking to be 
designated as eligible telecommunications carriers ("ETCs") pursuant to 47 U.S.C. § 
214(e)(2) throughout its service area for purposes of receiving federal universal service 
support and high cost certification in ~ouisiana.' 47 U.S.C. 5 214(e)(2) provides that the 
Louisiana Public Service Commission ("Commissionyy), upon request and consistent with the 
public interest, convenience, and necessity, may in an area served by a rural 
telecommunications carrier, and shall in all other areas, designate more than one common 
carrier as an ETC for a service area designated by the state commission, so long as the carrier 
meets the requirements of 47 U.S.C. 5 214(e)(l). 

Jurisdiction and Applicable Law 

The Commission exercises jurisdiction over public utilities in Louisiana pursuant to the 
Louisiana Constitution Article IVY Section 21 (B), which states: 

The commission shall regulate all common carriers and public utilities 
md have such other regulatory authority as provided by law. It shall 
adopt and enforce reasonable rules, regulations and procedures 
necessary for the discharge of its duties, and shall have other powers 
and perform other duties as provide by law. 

Pursuant to the above authority, the Commission adopted the Regulations for Competition in 
the Local Telecommunications Market, as most recently amended in Appendix B to the 
General Order dated July 24,2002. As defined therein in Section 101, 

(6) Commercial Mobile Radio Service (CMRS) - a mobile service that 
is: (a)(l) provided for profit, i.e., with the intent of receiving 

The application was erroneously filed under § 214(e)(6), which governs applications fled with the Federal 
Communications Commission seeking ETC status. 
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compensation or monetary gain; (2) an interconnected service; and (3) 
available to the public, or to such classes of eligible users as to be 
effectively available to a substantial portion of the public; or (b) the 
functional equivalent of such a mobile service described in paragraph 
(a) of this definition. 47 CFR 6 20.3, as amended. CMRS includes 
"Radio Common Carriers: as that term is defined and used in La. R.S. 5 
45: 1500 et seq. 

(7) Commercial Mobile Radio Service Provider - any person or entity 
engaged in the provision of a service that is a commercial mobile radio 
service. CMRS provider includes "Radio Common Carriers: as that 
term is defined and used in La. R.S. 5 45: 1500 et seq. 

The Commission is given broad power to regulate telephone utilities and may adopt all 
reasonable and just rules, regulations, and orders affecting or connected with the service or 
operation of such b~siness .~ As stated previously, 47 U.S.C. 5 214(e)(2) grants the power to 
the state co&ssions to designate a common carrier that meets the requirements of 47 
U.S.C. 5 214(e)(l) as an ETC for a service area specified by the commission. 

The requirements of 47 USC 5 214(e) are as follows: 

(1) Eligible telecommunications carriers - A common carrier designated 
a .  an eligible telecommunications carrier under. paragraph (2), (3), or (6) 
shall be eligible to receive universal service support in accordance with 
section 254 of this title and shall, throughout the service area for which 
the designation is received- 

(A) offer the services that are supported by federal universal service 
support mechanisms under section 254(c) of this title, either using 
its own facilities or a combination of its own facilities and resale of 
another carrier's services (including the services offered by another 
eligible telecommunications carrier); and 

(B) advertise the availability of such services and the charges there 
for using media of generai distribution. 

(2) Designation of eligible telecommunications carriers - A State 
commission shall upon its own motion or upon request designate a 
common carrier that meets the requirements of paragraph (1) as an 
eligible telecommunications carrier for a service area designated by the 
State commission. Upon request and consistent with the public interest, 
convenience, and necessity, the State commission may, in the case of an 
area served by a rural telephone company, and shall, in the case of all 
other areas, designate more than one common carrier as an eligible 
telecommunications carrier for a service area designated by the State 

South Central Bell Tel. Co. v. Louisiana Public Service Commission, 352 So.2d 999, (La. 1977.) 
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commission, so long as each additional requesting carrier meets the 
requirements of paragraph (1). Before designating an additional eligible 
telecommunications carrier for an area served by a rural telephone 
company, the State comnission shall find that the designation is in the 
public interest. 

Additionally, the supported services that must be provided as a requirement for ETC 
designation are contained in 47 C.F.R. $ 54.101, which provides as follows: 

Services designated for support. The following services or 
functionalities shall be supported by federal universal service 
support mechanisms: 

Voice grade access to the public switched network. "Voice grade 
access" is defined as a functionality that enables a user of 
telecommunications services to transmit voice communications, 
including signaling the network that the caller wishes to place a 
call, and to receive voice communications, including receiving a 
signal indicating there is an incoming call. For the purposes of 
this part, bandwidth for voice grade access should be, at a 
minimum, 300 to 3,000 Hertz; 

Local usage. "Local usage" means an amount of minutes of use 
of exchange service, prescribed by the Commission, provided 
fiee of charge to end users; 

Dual tone multi-frequency signaling or its functional equivalent. 
"Dual tone multi-frequency" (DTMF) is a method of signaling 
that facilitates the transportation of signaling through the 
network, shortening call set-up time; 

Single-party service or its functional equivalent. "Single-party 
service" is telecommunications service that permits users to have 
exclusive use of a wireline subscriber loop or access line for 
each call placed, or, in the case of wireless telecommunications 
carriers, which use spectrum shared among users to provide 
service, a dedicated message path for the length of a user's 
particular transmission; 

Access to emergency services. "Access to emergency services" 
includes access to services, such as 91 1 and enhanced 9 1 1, 
provided by local governments or other public safety 
organizations. 911 is defined as a service that permits a 
telecommunications user, by dialing the three-digit code "91 1 ," 
to call emergency services through a Public Service Access 
Point (PSAP) operated by the local government. "Enhanced 
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91 1" is defined as 91 1 service that includes the ability to provide 
automatic numbering information (MI),  which enables the 
PSAP to call back if the call is disconnected, and automatic 
location information (ALI), which permits emergency service 
providers to identify the geographic location of the calling party. 
"Access to emergency services" includes access to 911 and 
enhanced 91 1 services to the extent the local govemrnent in an 
eligible carrier's service area has implemented 911 or enhanced 
91 1 systems; 

(6) Access to operator services. "Access to operator services" is 
defined as access to any automatic or live assistance to a 
consumer to arrange for billing or completion, or both, of a 
telephone call; 

(7) Access to interexchange service. "Access to interexchange 
serviceyy is defined as the use of the loop, as well as that portion 
of the switch that is paid for by the end user, or the functional 
equivalent of these network elements in the case of a wireless 
carrier, necessary to access an interexchange carrier's network; 

(8) Access to directory assistance. "Access to directory assistance" 
is defined as access to a service that includes, but is not limited 
to, making avdable to customers, upon request, information 
contained in directory listings; and 

(9) Toll limitation for qualifying low-income consumers. Toll 
limitation for qualifying low-income consumers is described in 
subpart E of this part. 

(b) Requirement to offer all designated services. An eligible 
telecommunications carrier must offer each of the services set 
forth in paragraph (a) of this section in order to receive federal 
universal service support. 

(c) Additional time to complete network upgrades. A state 
commission may grant the petition of a telecommunications 
carrier that is otherwise eligible to receive universal service 
support under Sec. 54.201 requesting additiond time to complete 
t h e  network upgrades needed to provide single-party service, 
access to enhanced 91 1 service, or toll limitation. If such petition 
is granted, the otherwise eligible telecommunications carrier will 
be permitted to receive universal service support for the duration 
of the period designated by the state commission. State 
commissions should grant such a request only upon a finding that 
exceptional circumstances prevent an otherwise eligible 
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telecommunications carrier fiom providing single-party service, 
access to enhanced 911 service, or toll limitation. The period 
should extend only as long as the relevant state commission finds 
that exceptional circumstances exist and should not extend beyond 
the time that the state commission deems necessary for that 
eligible telecommunications carrier to complete network 
upgrades. An otherwise eligible telecommunications carrier that is 
incapable of offering one or more of these three specific universal 
services must demonstrate to the state commission that 
exceptional circumstances exist with respect to each service for 
which the carrier desires a grant of additional time to complete 
network upgrades. 

Consistent with the above sections, the Commission issued a General Order dated May 20, 
2004, which establishes specific public interest criteria applicable for applications seeking 
ETC designation in areas served by rural telecommunications carriers. 

Finally, Rule 57 of the Louisiana Public Service Commission's Rules of Practice and 
Procedure, provides as follows, 

Every ruling of an administrative law judge shall be subject to review 
by the Commission upon its own motion. The Commission may also, 
upon its own motion, assert its original and primary jurisdiction 
and consider any question or issue pending before an 
Administrative Law Judge. (Emphasis added). 

Background and Procedural History 

Nextel filed an application with the Commission on April 24,2003 seeking designation as an 
ETC pursuant to 5 214(e)(6) of the Communications Act of 1934 for the purposes of 
receiving federal universal service support in ~ouis iana.~ Notice of the application was 
published in the Commission's Official Bulletin dated May 9, 2003 with an intervention 
period of 25 days. 

Timely interventions were filed by the following: The Small Company Committee ("SCC"); 
Lafourche Telephone Company, LLC; EATEL; Elizabeth Telephone Company; Cameron 
Telephone Company; CenturyTel of Northwest Louisiana, Inc.; CenturyTel of Central 
Louisiana, LLC; CenturyTel of Ringgold, LLC; CenturyTel of Southeast Louisiana, Inc.; 
CenturyTel of North Louisiana, LLC; CenturyTel of East Louisiana, LLC and CenturyTel of 
Southwest Louisiana, LLC; CenturyTel of Evangeline, LLC; CenturyTel of Chatham, LLC; 
Centennial Wireless, and Cox Louisiana Telecom. 

The Communications Act of 1934 was revised in 1996 and is now referred to as the Telecommunications Act 
of 1996. 
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On June 23,2003 a status conference was held during which the parties agreed that the issues 
may be presented for decision to the tribunal through briefing, but scheduled a hearing date 
in the event it may be necessary. In accordance with the procedural deadlines established at 
the June 23, 2003 status conference, comments were received fiom the Small Company 
Committee and Cameron and Elizabeth Telephone, and reply comments from Nextel. A 
hearing was conducted before the Administrative Hearings Division on September 29,2003, 
wherein the parties presented oral argument before the ALJ. Following this hearing, both the 
Small Company Committee and Nextel filed post-hearing briefs. Prior to any 
recommendation being issued by the ALJ, the Commission, at its March Business and 
Executive Session, directed the Administrative Hearings Division to stay all pending requests 
for ETC designation in rural areas until the Commission established specific public interest 
criteria applicable to such requests. 

Following the issuance of the General Order dated May 20, 2004, which established said 
public interest criteria, the Commission pursuant to its Rule 57 authority, exercised its 
primary jurisdiction over Nextel's request so that the matter might be considered at its June 
9,2004 Business and Executive Session. 

Commission's Consideration 

Nextel's request was considered by the Commission, pursuant to Rule 57, at its June 9,2004 
Business and Executive Session. Commissioner Field presented the following motion on the 
request: 

I 

In accordance with Rule 57 of the Commission's Rules of Practice and Procedure, I move 
that the Commission assert its original and primary jurisdiction over Nextel Partner's 
application for federal ETC status, currently pending before the ALJ in Docket No. U-27289, 
and approve the application for the following reasons and subject to the following conditions: 

(1) Nextel Partner's filed its application for federal ETC status on April 24, 2003 - 14 
months ago; 

(2) The parties in Docket No. U-27289 filed comments and briefs, and also held a hearing 
before the ALJ on September 29,2003; 

(3) For Nextel Partners to meet the June 30, 2004 deadline established by federal law and 
be eligible to receive ETC funding for the last quarter of 2004 and start investing those 
funds in Louisiana, its ETC application must be considered at the June Business & 
Executive Session. Otherwise, Nextel Partners will be ineligible to receive any federal 
ETC support in 2004; 

(4) Based upon the record evidence, Nextel Partners meets all the criteria for ETC 
designation contained in Section 214(e)(l) of the Telecom Act, as it (1) is a common 
carrier, (2) currently provides each of the supported services required of an ETC under 
47 C.F.R. Section 54.101 (a), and will offer all of those services to its universal service 
customers once designated an ETC, (3) advertises the availability of the supported 
services and charges using media of general distribution, (4) offers the required services 
using its own facilities or a combination of its own facilities and another carrier's 
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services, and (5) identified the service areas through which it will offer and advertise 
the supported services; 

(5) In addition to the criteria listed above, in Docket No. R-27841, the Commission 
established Public Interest criteria and conditions that must be applied on a case-by- 
case basis to carriers seeking ETC designation in rural service areas of the State, and 
issued General Order dated May 20,2004, setting forth conditions that must be satisfied 
by and applied to each applicant applying for ETC status in the Rural ILEC areas of the 
State; 

(6) Granting Nextel Partners' ETC application is consistent with the Public Interest and 
Nextel Partners satisfies the Public Interest criteria set forth in Commission General 
Order dated May 20,2004; 

(7) Nextel Partners' ETC status shall be subject to and conditioned upon Nextel's 
continued satisfaction of and compliance with each of the public interest criteria and 
conditions established by Commission General Order dated May 20,2004; 

(8) In addition to the requirements and obligations set forth in Commission General Order 
dated May 20, 2004, Nextel Partners' ETC status will be subject to the following 
specific conditions and obligations: 

(9) Nextel Partners shall ensure a commitment to quality of service consistent with the 
public interest by committing to - 

Respond to reasonable requests for service fiom customers within its 
designated service areas by implementing the following six-step procedure: 

A. If a request comes from a customer within its existing network, Nextel 
Partners will promptly provide service using customer equipment selected 
by the customer. In practice, if Nextel Partners receives a request for 
service prior to 4:00 P.M., the phone will be delivered by overnight mail 
the following morning. 

B. If a customer cannot be served by existing network facilities, Nextel 
Partners will allow the customer to make a written request for service in a 
specific location. In response, Nextel Partners will take a series of steps to 
provide service: 

1) Nextel Partners will determine whether the customer's 
equipment can be modified or replaced to provide service in a 
desired location. 

2) Nextd Partners will determ?in_e whether the customer ccodd be 
provided with other network equipment (booster, antenna, or 3- 
watt unit) to provide service in the requested location. 

3) Nextel Partners will determine whether adjustments at the 
nearest cell site can be made to provide service. 

4) Nextel Partners will determine whether there are any other 
adjustments to either the network or the customer's facilities that 
can be made to provide service. 

5) Nextel Partners will explore the possibility of offering resold 
service of carriers that have facilities available to provide service 
in that location. 

6) Nextel Partners will determine whether additional network 
infrastructure (additional cell site, extender or repeater) could be 
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constructed to provide service, and evaluate the costs and 
benefits of using high-cost universal service support to serve a 
number of customers requesting service. 

If, after these steps, the customer cannot be served, Nextel Partners will notify the 
- customer and provide the Commission with an annual report of how many requests 

for service could not be filled. 

(10) Nextel Partners commits to construct and put into operation twelve (12) additional 
cell cites through July 2005 and twelve (12) additional cell sites through 2006 in the 
service areas where it is designated as an ETC. Nextel Partners has submitted to the 
Commission its preliminary build-out plans pursuant to Rule 12.1 governing trade 
secret, confidential and proprietary information for review by Staff and Commissioners. 
The specific parameters of the build-out plans may evolve over time as Nextel Partners 
responds to consumer demand. Nextel Partners will submit information to the 
Commission on a quarterly basis detailing its progress toward meeting its build-out 
plans in the service areas where it is designated as an ETC; 

(1 1) Nextel Partners will use all federal high-cost support provided to it within the State of 
Louisiana and only for the provision, maintenance and upgrading of facilities and 
services for which the support is intended as required by 47 U.S.C. Section 254(e) and 
47 C.F.R. Section 54.313(a); 

(12) Nextel Partners seeks to serve the entire Rural Telephone Company study areas for 
rural areas where it is designated an ETC. Nextel Partners does not seek to redefine 
any Rural ILEC study areas. 

Therefore, in light of the commitments made by Nextel Partners, and subject to each criteria 
and condition of Commission General Order dated May 20, 2004, I move that we grant 
Nextel Partners' application for federal ETC status. 

Commissioner Blossman seconded Commissioner Field's motion, with Commissioner 
Campbell voting yes, Commissioner Sittig voting no, and Commissioner Dixon abstaining. 

1. Nextel be designated an Eligible .Telecommunication Canier as requested in its 
application in Docket U-27289, for the purpose of receiving Universal Service Funds 
in the areas set forth in "Attachment A", subject to the conditions in the above 
motion. 

2. This Order shall be effective immediately. 

BY ORDER OF THE COMMISSION 
BATON ROUGE, LOUISIANA 
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June 29,2004 

IS/ IRMA MUSE DIXON (ABSTAINED) 
DISTRICT I11 
CHAIRMAN IRMA MUSE DMON 

IS1 C. DALE SITTIG (VOTING NO) 
DISTRICT IV 
VICE CHAIRMAN C. DALE SITTIG 

IS/ JAMES M. FIELD 
DISTRICT I1 
COMMISSIONER JAMES M. FIELD 

IS/ JACK "JAY" A. BLOSSMAN 
DISTRICT I 
COMMISSIONER JACK "JAY" A. BLOSSMAN 

LAWRENCE C. ST. BLANC 
SECRETARY IS1 FOSTER L. CAMPBELL 

DISTRICT V 
COMMISSIONER FOSTER L. CAMPBELL 
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STATE OF MAINE 
PUBLIC UTILITIES COMMISSION 

Docket No. 2002-344 

May 13,2003 

RCC MINNESOTA, INC. ORDER 
SRCL HOLDING COMPANY 
SAC0 RIVER COMMUNICATIONS CORPORATION 
Request For Designation As Eligible 
Telecommunications Carrier 

WELCH, Chairman; NUGENT and DIAMOND, Commissioners 

I. SUMMARY 

In this Order, we designate RCC Minnesota, Inc. (RCC)' as an eligible 
telecommunications carrier (ETC) pursuant to Section 214(e)(2) of the 
Telecommunications Act of 1996 (TelAct) and Section 54.201 of the Federal 
Communications Commission's (FCC) Rules, 47 C.F.R. § 54.201. 

11. PROCEDURAL HISTORY 

RCC is a predominately rural wireless carrier which serves in many areas 
throughout the state. On June 7, 2002, RCC submitted an Application seeking 
designation as an ETC pursuant to Section 214 (e)(2) of the TelAct and 
47 C.F.R. § 54.201. RCC requested that it be designated as eligible to receive 
all available support from the federal Universal Service Fund (USF) including, but 
not limited to, rural, insular and high cost areas and low income customers. 

Following notice of the Proceeding, Petitions to Intervene (all of which 
were granted) were received from Community Service Telephone Company 
(CST), the Telephone Association of Maine (TAM), and the Office of the Public 
Advocate (OPA). Verizon Maine obtained limited intervenor status. CST, TAM 
and OPA filed comments on July 30, 2002, in response to a July 1, 2002 
Procedural Order requesting a preliminary response to RCC's application. After 
discovery by the intervenors on RCC, a Technical Conference was held on 
October 8,2002. Thereafter, pursuant to a November 27, 2002 Procedural 
Order, TAM, CST and OPA filed Briefs on December 23,2002.~ On January 24, 
2003, RCC prefiled the testimony of Rick OIConnor, Senior Vice President for 
RCC's Northern Region (which includes Maine), three State of Maine Legislators 
(the "Legislative Witnesses") and nine other Maine citizens, together with its 

'RCC does business in Maine as Unicel. 

*AII parties were invited to file both testimony and legal briefs. TAM, OPA, and CST only 
filed legal briefs. 
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Brief. RCC then responded to a further round of discovery from OPA, TAM and 
CST on February 14,2003. On February 26, 2003, RCC filed a letter with the 
Commission indicating that it would be offering the statements of its Legislative 
Witnesses as comments from interested parties, but not for evidentiary purposes. 

On February 28, 2003, RCC and the OPA filed a Stipulation which 
recommended that the Commission accept and adopt the Stipulation as its final 
disposition in the case. On March 3, 2003, both a hearing and oral argument 
were held in this matter. All parties attended and participated. 

On April 17,2003, the Hearing Examiner issued an Examiner's Report in 
the form of a Draft Order recommending that the Commission accept the terms of 
the Stipulation submitted by RCC and the OPA and thereby designate RCC as 
an ETC. Exceptions to the Examiner's Report were filed by RCC, TAM, and 
CST. 

Il l .  LEGAL STANDARDS 

The Telecommunications Act of 1996 provided for the continuing support 
of universal service goals by making federal USF available to carriers which are 
designated as ETCs. Section 214(e)(2) of the TelAct gives state commissions 
the primary responsibility for designating carriers as ETCS.~ To be designated an 
ETC, a carrier must offer all nine of the services supported by the universal 
service fund4 to all customers within the ETC's service area and advertise the 
availability of those services throughout the service area.5 Further, as a 
condition for receipt of federal USF support, each year a carrier must certify to 
the state commission and the FCC that the funds it receives are being used in a 
manner consistent with the requirements of 47 U.S.C § 254(e). 

In the case of an area served by a rural ILEC, the ETC's designation must 
be in the public interest6 There is little guidance, however, within the TelAct 

- 

347 U.S.C. § 214(e)(2). See also Federal-State Joint Board on Universal Service; 
Promoting Deplovment and Subscribership in Unserved and Underserved Areas, lncludinq Tribal 
and Insular Areas, CC Docket No. 96-45, Twelfth Report and Order, Memorandum Opinion and 
Order, and Further Notice of Proposed Rulemaking, 15 FCC Rcd 12208, 12255,193 (2000) 
(Twelfth Report and Order). 

4 ~ h e  FCC has defined the services that are to be supported by the federal universal 
service support mechanisms to include: (1) voice grade access to the public switched network; 
(2) local usage; (3) Dual Tone Multifrequency (DTMF) signaling or its functional equivalent; (4) 
single-party service or its functional equivalent; (5) access to emergency services, including 91 1 
and enhanced 91 1; (6) access to operator services; (7) access to interexchange services; (8) 
access to directory assistance; and (9) toll limitation for qualifying,low-income customers. 47 
C.F.R. 5 54.1 01 (a). 

'47 U.S.C. §214(e)(l); 47 C.F.R. § 54.101(a). 

'47 U.S.C. 5 214(e)(2). 
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regarding how state commissions should evaluate the "public interest" in this 
context. Other state commissions have found that they should take into account 
the purposes of the Act and consider the relative benefits and burdens that an 
additional ETC designation would bring to consumers as a whole.7 The FCC, 
when acting in the place of a state commission because of jurisdictional 
limitations, has considered such factors as: (1) whether the customers are likely 
to benefit from increased competition; (2) whether designation of an ETC would 
provide benefits not available from ILECs; and (3) whether customers would be 
harmed if the ILEC decided to relinquish its ETC designati~n.~ 

IV. PARTIES' POSITIONS 

RCC claims that designation as in ETC is in the public interest 
because it will allow RCC to "secure USF support for direct investments in 
Maine's wireless telecommunications infrastructure - investments that either 
would not be made in the absence of USF support, or will be substantially 
delayed." RCC also claims that competition will be bolstered by its designation. 

RCC seeks designation only in those areas covered by its federal 
licenses. Because federal wireless licenses are granted on the basis of 
municipal and county boundaries, they do not match wireline exchange 
boundaries. Thus, RCC also requests that the service areas of 20 rural 
independent telephone companies (ITCs) be modified so that RCC can meet its 
federal requirement of offering service throughout the service area. RCC 
believes that re-alignment of Verizon's service areas is not required. RCC states 
that modification of the ITCs' boundaries will not impact the amount of support 
the ILEC receives because the support is calculated on a study area, not service 
area, basis. RCC also claims that the Commission should not be concerned with 
"cream skimming" because it is willing to serve all areas covered by its federal 
license - it is not picking and choosing certain areas to serve because they are 
low cost. 

Finally, RCC believes that the Commission's authority to regulate 
its practices is severely limited by both federal and state law. Specifically, federal 
law preempts state commissions from regulating the entry and rates of wireless 
carriers. RCC urges a broad interpretation of this limitation. In addition, RCC 

7 See e.g., In the Matter of the Petition of RCC Minnesota, Inc. For Designation as an 
Eligible Telecommunications Carrier, Wash. Utilities and Transportation Commission, Docket No 
UT-02033, Order (Aug 14, 2002) at T[ 10. 

'In the Matter of the Federal State Joint Board on Universal Service, RCC Holdings, Inc. 
Petition for Designation as an Eligible Telecommunications Carrier Throughout Its Licensed 
Service Area in the State of Alabama, CC Docket 96-45, DA 02-31 81, Memorandum Opinion and 
Order (Nov. 26, 2002) (Alabama Order). 
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argues that the Commission is a "creature" of the Legislature and that 35-A 
M.R.S.A. § 102(13) generally precludes Commission jurisdiction over wireless 
service. RCC acknowledges that 35-A M.R.S.A. § 102(13)(C) provides for 
Commission assertion of jurisdiction after an investigation and a determination 
that a wireless carrier is offering basic local exchange service but claims that 
TAM should have requested such an investigation at the outset of the proceeding 
and that no factual grounds exist to warrant an investigation. 

RCC is a party to the Stipulation that was submitted to the - 

commission on February 28, 2003. The Stipulation is discussed in section E 
below. 

9. TAM 

TAM argues that RCC has not met its burden of proof to show that 
it meets the requirements for becoming an ETC. TAM argues that the goal of 
universal service is not increased competition, but rather ensuring that as many 
people as possible are connect to the public switched network. It questions why 
RCC's designation would be in the public interest, especially in light of the fact 
that RCC admits that its service would not likely be used as a substitute for 
landline phones but instead as a secondary line for mobile telecommunications 
purposes. Thus, TAM believes that RCC has not shown that RCC's use of 
federal USF monies will advance universal service goals in Maine and, 
accordingly, be in the public interest. 

TAM further argues, however, that if the Commission does decide 
to grant RCC ETC status, RCC should be subject to the same obligations as 
wireline ETCs. TAM also takes the position that before the Commission can 
designate RCC as an ETC it must find under 35-A M.R.S.A. § 102(13) that RCC 
is offering basic local exchange service and thus is subject to Commission 
regulation, including the requirements of Chapter 290. TAM argues that while 
the Commission is preempted from regulating the entry and rates of wireless 
carriers, the FCC has made clear that the state commissions may regulate 
wireless carriers in the areas of billing practices, customer protection, and 
matters relating to the provisioning of universal service. 

C. CST 

CST urges the Commission not to grant RCC's ETC application 
because it believes the consequences of granting ETC status to wireless carriers 
such as RCC are injurious to the public interest and outweigh any benefits that 
might exist. CST outlined a number of specific concerns, most of which center 
on four themes. First, CST believes that the potential positive effect on universal 
service resulting from granting ETC status to wireless carriers is de minimis 
because of Maine's already very high universal service penetration. Second, 
CST is concerned that support for wireless carriers will enable them to "take" 
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customers from rural carriers, resulting in lower revenue streams to rural carriers 
who will then look to both federal and state USF mechanisms for more support 
as well as to customers for higher rates. Third, CST believes that the strain on 
state and federal USF mechanisms will become politically impossible to support 
and that customers in rural areas will suffer because of increased rates. Finally, 
CST argues that there is no assurance that receipt of USF support will result in 
RCC doing anything different from what it would have done without USF support 
and that approval of RCC's Request could create additional costs for rural ILECs 
by causing them to redefine service areas. 

D. OPA 

The OPA's position throughout this proceeding has been that 
RCC's application should only be approved if RCC satisfies "certain conditions 
required by the public interest." In its December 23, 2002 Comments, the OPA 
outlined the conditions it sought, namely, that RCC offer a "basic service" plan 
that is priced at or below the basic rates of other local providers and that RCC 
provide specific information to the Commission concerning how the USF funds 
are being used to improve wireless coverage of wireless areas in Maine. The 
OPA also took the position in December that the Commission should assert 
jurisdiction over RCC pursuant to 35-A M.R.S.A. 5 102(13)(C) and that all 
Commission Rules applicable to wireline ETCs should apply equally to RCC. 

In late February, the OPA modified its position when it and RCC 
came to an agreement regarding the terms under which RCC should be granted 
ETC status. The OPA's modified position is discussed below. 

E. Terms of the Stipulation 

On February 28, 2003, the OPA and RCC submitted a Stipulation 
"intended to resolve the outstanding issues" in this proceeding. It appears that 
TAM and CST were not included in the early stages of discussions between the 
OPA and RCC but that they were advised of the discussions several days before 
the Stipulation was filed and were given an opportunity to participate in the 
discussion at that time. 

The Stipulation provides for the following resolution of the case: 

a. RCC is designated an ETC in the areas where it is licensed 
,to provide wireless service in Maine, thus necessitating the 
redefinition of certain ILEC service areas; 

b. RCC will make good faith efforts to establish a call 
placement service which would allow persons to reach RCC 
customers even when the person does not know the 
customer's number; 
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c. RCC will establish a Universal Service Rate Plan for $1 5.00 
per month; and 

d. RCC will comply with Chapters 290 and 294 of the 
Commission's Rules. 

At the hearing, both the OPA and RCC urged the Commission to 
adopt the Stipulation as a fair resolution of the matter. The OPA stated that the 
most obvious benefit of RCC's designation would be additional monies for 
infrastructure improvement in Maine. The OPA also noted that the Stipulation 
included benefits that were not originally included in RCC's application, including 
the provision of a basic service plan and compliance with Chapter 290 of the 
Commission's Rules. Finally, the OPA responded to TAM'S concerns regarding 
RCC compliance with other Commission rules by commenting that there were no 
"burning issues" associated with those rules and thus no immediate need to 
pursue their enforcement against RCC. 

TAM, both in written comments and at the hearing, argued that the 
Stipulation falls far short of the necessary safeguards to protect customers of an 
ETC, whether-it is wireless or wireline, and to ensure that the goals of universal 
service are truly met. TAM believes that the Stipulation is not in the public 
interest, and would undermine the requirement that the Commission find that 
granting RCC ETC status is in the public interest before approving RCC's I 

request to be certified as an ETC. Moreover, TAM believes that the Commission 
should have regulatory jurisdiction over RCC pursuant to 35-A MRSA § 
102(13)(C) and that this issue would be best resolved as a part of this 
proceeding. Additionally, TAM believes that, in addition to Chapter 290, RCC 
should be required to comply with many other Commission rules, such as 
Chapters 130, 140 210, 296, 297, and 895. Ultimately, however, TAM'S greatest 
concern, and the focal point of its arguments, is the long-term viability of 
universal service (and thus the viability of the independent telephone companies 
that rely upon universal service) if RCC and other wireless carriers are certified 
as ETCs. 

CST's arguments against both RCC's application and the 
Stipulation focused on the public interest standard. CST argued that granting 
RCC's application might be at odds with statutes requiring that telephone service 
be adequately provisioned and reasonably priced. CST's arguments were based 
upon concerns similar to those of TAM regarding the long-term viability of 
universal service if wireless carriers are certified as well as the competitive 
impact of ETC designation on the ITCs. CST also raised arguments relating to 
its need to average costs over its service area in order to meet requirements that 
pricing be averaged. 
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V. DECISION 

Based upon the record before us and for the reasons discussed below, we 
find that RCC meets all of the requirements of 47 U.S.C. § 214(e)(2) and 47 
C.F.R. 5 54.201 and designate RCC as an ETC in those areas covered by its 
federal wireless license in ~ a i n e . ~  

A. Required Service and Advertising 

As stated above, an ETC must offer and advertise the services 
supported by the federal universal service mechanisms throughout the 
designated service area." Early in the proceeding there were concerns 
regarding the ubiquity of RCC's service within its territory and the quality of the 
service provided. RCC witness Rick O'Connor testified that RCC did, in fact, 
offer the required services and advertise their availability. He further testified that 
RCC would agree to supply service to anyone who asked for it within its 
designated service area. At the hearing, none of the parties cross-examined Mr. 
O'Connor regarding these assertions nor did the parties offer any testimony to 
controvert Mr. OIConnor's assertions. 

Based upon our own review of the record, we find that RCC does 
offer all of the required services and that it does (or will) advertise their 
availability. With regard to concerns relating to ubiquity of service and the 
obligation to serve all customers, we first find that the FCC's rules do not require 
a carrier to have the capability to serve all customers at the time of designation, 
only that the carrier be willing to serve all  customer^.^' The FCC has said that to 

'ln reviewing a stipulation submitted by the parties to a proceeding, we consider whether 
the parties joining the stipulation represent a sufficiently broad spectrum of interests such that 
there is no appearance or reality of disenfranchisement, whether the process was fair to all 
parties, and whether the stipulated result is reasonable and in the public interest. Consumers 
Maine Water Co., Proposed General Rate Increase of Bucksport and Hartland Divisions, Docket 
No. 96-739 (Me. P.U.C. July 3,1997). The Hearing Examiner recommended accepting the 
Stipulation based upon a finding that all of the conditions for accepting a Stipulation were met. In 
its Exceptions, CST argued that the Commission should not accept the Stipulation because it 
does not represent the full spectrum of interests involved in the case and does not provide a 
basis for findings of fact on the public interest standard. We find it unnecessary to reach the 
question of the validity of the Stipulation because the record before us contains sufficient 
information upon which to base our decision. Thus, we do not address in detail the concerns of 
CST about the full spectrum of interest signing onto the Stipulation. We do note, however, that 
TAM and CST were afforded an opportunity to participate in the settlement discussions, albeit 
later in the process. Further, neither TAM nor CST complained about the settlement process 
during the hearing and oral argument held on March 5, 2003. 

''47 U.S.C. § 214(e)(l). 

"see Federal-State Joint Board on Universal Service, Western Wireless Cor~oration 
Petition for Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory 
Ruling, CC Docket No. 96-45, 15 FCC Rcd 151 68 at 151 75, a 17 (2000) (Declarafory Ruling), 
petJn for recons. pending. 
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"require a carrier to actually provide the supported services before it is 
designated an ETC has the effect of prohibiting the ability of prospective entrants 
from providing telecommunications service."12 Instead, "a new entrant can make 
a reasonable demonstration . . . of its capability and commitment to provide 
universal service without the actual provision of the proposed ~ervice."'~ Section 
22.99 of the FCC's rules acknowledges the existence of "dead spots" in-cellular 
service and states that "[slervice within dead spots is pre~umed."'~ Finally, we 
take judicial notice of the extensive advertising done by RCC and other cellular 
providers in Maine and we accept RCC's commitment to use a portion of its 
advertising budget to increase customer awareness of Lifeline and Link-Up. 

B. Public Interest 

The concept of universal service is a broad one, especially as 
articulated in TelAct. Universal service should include choice in providers and 
access to modern services. Designating RCC as an ETC will allow rural 
customers to enjoy the same choices in telecommunications that urban 
customers have, including additional access to broadband through wireless 
devices. Further, because of the way federal USF is calculated, designation of 
RCC will not take any money away from Maine's rural ILECs. Indeed, neither 
TAM nor CST specifically refuted the assertions by RCC that the support to all 
the incumbent wireline carriers will be unchanged by the granting of ETC status 
to RCC. Finally, CST's claim that granting RCC ETC status could result in higher 
rates for incumbent customers is not supported by any evidence or analysis. 

In its Exceptions, CST argues that the public interest standard has 
not been met. Specifically, CST claims that the Examiner's Report did not make 
findings on many public interest issues, such as the impact on the universal 
service fund, rates of rural telephone companies, and the harm to rural telephone 
companies by increased competition. 

While we acknowledge the possibility raised by CST (and TAM) 
that providing USF support for wireless service (which in most instances will be a 
second line) may ultimately not be a sustainable policy and may have 
competitive impacts on l iCs, we fiiid that RCC meets the statutoiry requirements 
and that Maine consumers (who pay into the federal USF) should not be denied 
benefits. The public interest is not as narrow as CST has defined it. The 
evidence that RCC will the funds made available by ETC status to increase the 
availability of additional services and increase investment in rural Maine supports 
our conclusion that granting ETC status is the public interest. 

12 Id. at l q  12-1 4. - 
13 Id. a t ' l  24. - 
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At this time, there is no evidence before us to suggest that the list 
of horribles advanced by CST will, in fact, occur. As the events of the last three 
years have shown, predicting the future in the telecommunications arena has 
proven to be one of the fastest roads to bankruptcy. Absent good reason to 
believe that an adverse consequence will occur, or that the effects will be severe 
and irreversible15, we are unwilling to forgo the benefits that are likely to be 
achieved by granting the petition. Further, while granting RCC status as an ETC 
may exacerbate CST's concerns, it does not bring them into existence. Federal 
policy already allows wireless carriers to compete with rural telephone 
companies. Thus, the FCC has already determined that the benefits of having 
this new and potentially competing technology outweigh the harm that may flow 
to the rural telephone companies or the potential impact on the USF. 

Finally, we do not believe this proceeding is the appropriate forum 
for resolving many of the issues raised by TAM and CST. The FCC has recently 
requested the Federal-State Joint Board on Universal Service (Joint Board) to 
provide recommendations to the FCC relating to high-cost universal service 
support in study areas in which a competitive ETC is providing service, as well as 
issues relating to USF support for second lines.16 Issues of rate rebalancin 

averaging are very complex. An exploration of those issues will require t 
development of an extensive record and consideration of many factors beyond 
the scope of this proceeding. We do not believe the decision we make today will 
foreclose our ability to address the issues in full at the appropriate time. 

C. Service Area Boundaries 

No party has contested RCC's designation in Verizon's study area. 
Further, no party has disputed RCC's assertion that the Commission does not 
have to re-draw Verizon's service area boundaries to conform with RCC's 
licensing boundaries but instead may designate RCC's ETC service area as 
those portions of Verizon's service area covered by RCC's cellular license. It 
appears from our review of the FCC's recent decision designating RCC as an 
ETC in Alabama that RCC's assertions are correct.17 

Differences in RCC coverage and ITC boundaries, as well as 
federal law regarding rural study areas, require a different approach in rural 
independent telephone company areas. Under section 214(e)(5), a rural 
company's "service area" (for purposes of competitive ETC coverage) is the 

I 5 ~ h i s  possibility is greatly reduced by the requirement that we review the ETC 
designation annually. 

16 See Federal-State Joint Board on Universal Service, CC Docket 96-45, FCC 02-307, 
Order (rel. Nov. 8, 2002). 

17 Alabama Order at f i  33. 
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same as the company's "study area" (used to determine USF) unless and until 
the FCC and the State, after taking into account recommendations of the Joint 
Board, establish a different definition of service area for such company. 

In the FCC's RTF Order, the FCC determined that USF support 
should be disaggregated and targeted below the study area level to eliminate 
uneconomic incentives for competitive entry caused by the averaging of support 
across all lines served by a carrier within its study area.18 Under disaggregation 
and targeting, per-line support is more closely associated with the cost of 
providing service.lg Section 54.31 5 of the FCC's rules required rural carriers to 
choose one of three disaggregation paths by May 15, 2002. All carriers in Maine, 
except CST, Island, and Somerset chose Path 1, which does not require them to 
disaggregate support.20 Community Service, Island, and Somerset chose Path 
3, which required them to self-certify to the state commission that they had 
disaggregated in compliance with FCC rules. 

The circumstances described above require us to take two different 
approaches to certifying RCC in ITC areas. First, we address rural ILECs whose 
entire study area is covered by RCC, namely Bryant Pond, China, 
Cobbosseecontee, Hampden, Hartland & St. Albans, Lincolnville, Mid-Maine, 
Saco, Sidney, Tidewater, Unity and Warren. For these companies, no additional 
steps need be taken by the Commission to certify RCC because their service 
areas and study areas are the same. There is a question, however, concerning 
whether RCC's certification would cause these lTCs to reconsider their decision 
not to disaggregate and whether that causes a significant administrative burden. 
In its Exceptions, TAM argues that while it cannot provide specific information on 
the costs and administrative burdens associated with disaggregating, rural 
telephone companies should not be forced to disaggregate. TAM claims that 
"catering" to RCC impedes the ability of the lTCs to make their own business 
choices regarding dissagregation. 

While dissagregation may impose some administrative burden, the 
benefit of preventing "cream skimming" by any future CLEC ETCs is generally 
desirable, even if RCC is not granted ETC status. Neither TAM nor CST has 
provided any detailed analysis of the costs or burdens associated with 
disaggregating USF support. CST has stated that the dissagregation it 
undertook voluntarily pursuant to the RTF Order took some time and effort to 
determine how to disaggregate. However, CST also acknowledged that 
disaggregation itself did not impact CST's bottom line. Further, we do not see 
dissagregation to the wire center level as a serious cause for concern. Most wire 

"see RTF Order, 16 FCC Rcd at 11 302, fi 145. 

19 Id. - 

"path 1 remains in place for at least four years unless modified by a state commission to 
require targeting and disaggregation as provided in Path 2 or Path 3. 
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centers in Maine contain a mix of downtown, suburban, and rural areas. Even if 
RCC can only service one exchange rather than a carrier's entire study area, 
RCC will still be serving many of the more rural customers, which are generally 
more expensive to serve. 

Thus, we certify RCC as an ETC in the areas described above and 
leave it up to the individual ITC to determine whether disaggregation of support is 
needed. If they choose to disaggregate further, they should file a petition with 
the Commission. 

The second approach2' to certification involves rural ILECs where 
RCC does not serve the full study area but either completely covers some of the 
ILECJs individual wire centers or covers only part of a specific wire center. (See 
Attachment A.) In order to certify RCC in these wire centers, we must first make 
certain findings relating to recommendations made by the Joint Board regarding 
rural study areas. The Joint Board factors to be considered include: (I) the 
potential for "cream skimming" if a competitive ETC does not have to serve the 
full study area; (2) the different competitive footing of rural telephone companies 
under the TelAct; and (3) the administrative burden imposed on rural telephone 
companies by requiring them to calculate costs at something other than a study 
area After we make our findings, either RCC or the Commission must 
petition the FCC for concurrence with our determination. 

We find that the cream-skimming concerns are alleviated by the 
fact that RCC has not specifically picked the exchanges or partial exchanges that 
it will serve but instead the area was defined by the FCC in its wireless licensing 
process. We are not concerned the RCC is targeting any specific areas or that 
any of the partial exchanges would result in a windfall due to service to a highly 
populated area. Indeed, all of the partial exchanges are located in very rural 
areas of Maine. We further find that these companies, like the companies 
discussed above, have the option of disaggregating their USF support beyond 
just wire center boundaries, thereby lessening the opportunity for a windfall for 
RCC should only customers in less rural areas subscribe to RCC's service. 

Thus, for the companies listed in Attachment A, we will require that 
their service area be disaggregated into service areas that are conterminous with 
wire center boundaries. To the extent that these companies wish to further 
disaggregate support, they should file a petition with the Commission. Finally, 
RCC should petition the FCC for concurrence in the new service area definitions. 

 he Examiner's Report incorrectly stated that a third approach involving a waiver from 
the FCC was necessary to certify RCC in areas where it only covers part of an exchange. In its 
Exceptions, RCC correctly pointed out that the FCC found that wireless carriers need only service 
those portions of a wire center covered by the their federal wireless license. Alabama Decision at 
q 33. 

22 See Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 
Recommended Decision, 12 FCC Rcd 87, 179-80, 17 172-74 (1 996) (Recommended Decision). 



Order 12 Docket No. 2002-344 

D. Compliance with Commission Rules and Other Conditions 

Finally, with regard to RCC's status as an ETC and the jurisdiction 
of the Commission, we concur with the result reached in the Stipulation, namely, 
that RCC must comply with the two Rules which directly apply to ETCs - 
Chapters 290 (consumer protection) and 294 (Lifeline) but that RCC is not 
considered a provider of basic service under 35-A M.R.S.A 5 102(13)(C) and 
therefore is not subject to the Commission's general jurisdiction. 

CST and  TAM*^ both argued that the Commission should assert 
jurisdiction over RCC and then require compliance with all Commission Rules but 
both failed to explain the nexus between RCC gaining ETC status and a finding 
under section 102(13) that RCC was providing basic service. Generally 
speaking, however, the service RCC will provide as an ETC is the same as it 
provides today. There is nothing about our designation that changes the type of 
service being provided by RCC. We agree with the OPA that other than 
Chapters 290 and 294, we do not see any current issues involving RCC or 
wireless carriers that need to be addressed by our current rules. If, at some 
future time, a specific showing can be made that circumstances have changed 
significantly, we can revisit this decision. 

Finally, with regard to the two remaining conditions contained in the 
Stipulation (establishment of a call placement service and a $15.00 per month 

I 

USF plan), we find that the record supports the benefits of such services to 
Maine consumers. While the terms of the Stipulation release the parties from 
their obligations under the Stipulation if the Commission fails to accept the 
Stipulation, we encourage RCC to follow through on the agreements embodied in 
the Stipulation. Rather than address the legal question of whether the 
Commission could order RCC to comply with the conditions at this time, we ask 

2 3 ~ ~ ~  also argued that RCC should not be designated an ETC unless it also assumed 
carrier of last resort res~onsibilities in its service area. The FCC s~ecificallv reiected adding such 
a requirement for ETC designation. Federal-State Joint Board on 'Universal service, CC Docket 
No. 96-45, First Report and Order, 12 FCC Rcd 8776, 8855 (1997). 
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RCC to notify the Commission within ten (I 0) of the date of this Order whether it 
intends to comply.24 If RCC chooses not to comply, we may re-open the record 
for argument on these issues. 

O R D E R E D  

Dated at Augusta, Maine, this 13" day of May, 2003. 

BY ORDER OF THE COMMISSION 

Dennis L. Keschl 
Administrative Director 

COMMISSIONERS VOTING FOR: Welch 
Nugent 
Diamond 

'%Ve would treat a statement that it intends to comply as consent to making such 
compliance a condition of this Order. 





S T A T E  O F  M I C H I G A N  

BEFORE THE. MICHIGAN PUl3L.K SERVICE COMMISSION 

In the matter of the application of ) 
ALLTEL COMMUNICATIONS, INC., ) 
for designation as an eligible telecommunications ) 
carrier pursuant to Section 214(e)(2) of the 1 
Communications Act of 1934. 1 

Case No. U-13765 

A! the September 11,2003 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. I. Peter Lark, Chair 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 

OPINION AND ORDER 

1. 

HISTORY OF PROCEEDINGS 

On April 14,2003, ALL-TEL Communications, Inc., (ALLTEL) filed an application seeking 

designation as an eligible telecommunications carrier (E.TC) under Sections 214(e)(2) and 

214(e)(6) of the federal Communications Act of 1934, as amended, 47 USC 214(e)(2) and 

214(e)(6) (federal Act) and Sections 2U1 and 203 of the Michigan Telecommunicariolis Act, MLL 

484.2101 et seq. (MTA). If granted, designation as an ETC would permit ALLTEL to receive 

universal service support in Michigan.. 

Several parties petitioned to participate in the proceeding. On May 6,2003, the Commission 

Staff (Staff) filed a notice of appearance. On May 21,2003, CenturyTel ofMichigan, Inc., 



CenturyTel hiidwesi-~ichigan, Inc., CenturyTel ofNorthern Michigan, Inc., and CenturyTel of 

Upper Michigan, Inc., {CenturyTel) jointly filed a petition to intervene. Also on May 21,2003, 

Hiawatha Telephone Company, Chippewa County Telephone Company, Midway Telephone 

Company, and Ontonagon County Telephone Company (Hiawatha) jointly pelitioned to intervene. 

The MichiganExchange Carriers Association, Inc , (MECA), n vo lun tq  nssociation of 33 small 

incumbent local exchange camers (IL-ECs) in Michigan, also filed a petition- On May 28,2003, 

AT&T Communications of Michigan, Inc., and TCG Detroit (AT&T) filed a notice of intent to 

participate. 

On May 28,2003, a pre-hearing conference was conducted by Administrative Law Judge 

Mark E- Cummins (ALJ). ALLTEL., CenturyTei, MECA, AT&T, and the Staff attended. The 

ALJ granted the petitions to intervene and ordered the parties to file their direct testimony by June 

10,2003 and rebuttal testimony by June 23,2003. Cross-examination of witnesses was to take 

place on July 7,2003,' with a briefing schedule to be determined thereafter. In order to meet the 

180-day Federal Communications Commission (FCC) guideline for state commissions to act on 

ETC applications, the Commission agreed to read the record in this proceeding. 

Several parlies filed testimony. ALLTEL, filed the direct and rebuttal testimony of 

Lawrence J. Krajci, its Staff Manager of State Government Affairs. CenturyTel filed the direct 

and rebuttal testimony of'T'ed M.. Hankins, its Director of State Government Relations.. MECA 

filed the direct and rebuttal testimony of Rober! Pr nr--t P-esirlen! and CFn of Hiawatha 

Communications, Inc. The Staff filed the direct testimony of Daniel J. Kearney, Supervisor of the 

Operations Section of the Commission's T'elecommunications Division. 

' This date was later moved to July 8,2003. 
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On July 8,2003, the ALJ conducted an evidentiary hearing. All testimony was bound into the 

record by stipulation of the parties and cross-examination of witnesses was waived. ALLTEL, 

CenturyTel, MECA, and the Staff filed briefs and reply briefs on July 23 and August 1,2003, 

respectively. 

On July 25,2003, AL-LXEL filed a motion to strike portions of CenturyTel's reply brief. 

ALLTEL contends that CenturyTel inappropriately raised arguments for the first lime in its reply 

brief, thereby preventing ALLTEL an opportunity to respond. 

11. 

POSITIONS OF THE PARTIES 

There are two issues in this proceeding. First is whether ALL.TEL should be designated as an 

ETC for purposes of receiving universal service support. Second, if AL.LTEL is granled ETC 

status by the Commission, for what service area(s) should ALL.TEL's status be granted. 

ALLTEL 

ALLTEL argues that it meets the requirements for ETC designation under the federal Act. 

ALLTEL states that it meets all the statutory and regulatory prerequisites for E.TC designation and 

that designating AL,LTEL. as an ETC will serve the public interest. ALLTEL represents that once 

it receives its ETC designation, it plans to use the Funding to speed the delivety of advanced 

wireless services to its customers. As an ~1'0, ALLTEL states that it will offer a basic universal 

service package to customers who are eligible for Lifeline and will provide service to any 

customer requesting service within its designated service area.. ALLTEL, further avers that it 

provides all the s e ~ c e s  supported by universal service mechanisms. ALLTEL says that it will 
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advertise the availability of the supported services and charges in a way that fully informs the 

general public throughout its designated service area. 

ALLTEL argues that its application is in the public interest. ALLTEL asserts that granting it 

ETC status will help bring meaningful choice to Michigan customers who have few, if any, 

choices for local exchange service. ALLTEL hrther asserts that its ETC status will bring the 

benefits of competition to customers, increase choices, and lower ratzs. ALL.TEL further notes 

that the FCC has determined that wireless providers may be designated as ETCS.~ ALLTEL. claims 

that its customers will benefit from having an expanded local calling area, making intrastate toll 

calls more affordnble. 

ALLTEL also requests that the Commission establish i ~ s  service area for purposes of 

determining universal servicesupport. ALL.TEL specifically requests that it be granted ETC status 

for its entire licensed service area in Michigan. Attached to its application are exhibits that 

identify each of the requested areas by wire center. Where AL.L.TE-L serves only a portion of a 

wire center, it requests ETC designation in that portion of the wire center where it provides 

service. For certain rural areas, AL.LTEL, requests that the Commission redefine the service area 

. of several ILECs because ALLTEL only serves a portion of the ILECs' service areas. 

CenturvTel 

CenturyTel argues that AL.LTEL.'s application must be denied. CentuwTel believes that 

ALiTEL's applicarion does not meet the reqIJireIIIen~~ for the granting of ETC status under 

See, AL.L.TEL application, p. 9, citing, Federal-State Joint Board on Universal Service, 
Report and Order, CC Docket No. 96-45,12 FCCR 8776,8858-59, 145-47 (1997). 
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Section 2 14(e), because granting ETC status to ALLTEL would not be in the public intere~t..~ 

CenturyTel asserts that ALLTEL has been successlid at providing service without the need for 

universal service support.. It argues that giving ALL-EL. universal service funds would give 

AL-L-TEL an unearned windfall, would work to increase charges for Michigan customers, and will 

ultimately jeopardize the universal service support mechanism altogether. 

CenturyTel claims that ALLTEL. should not be granted ETC status because, as a wireless 

carrier, AL.L.'TEL's costs are unrelated to landline costs from which universal service support is 

derived. CenturyTel also asserts that it is held to higher service standards and regulatory 

obligations than wireless caniers, which result in higher operating costs for CenturyTel. 

CenturyTel specifically objects to the fact that AL.LTEL has lower costs than CenturyTel, but 

would receive the same universal service support. CenturyTel argues that granting AL.L.TEL ETC 

status would create an uneven playing field, biased against higher cost providers, and could 

actually reduce competition.. 

CenturyTel also expressed concern over the fact that wireless caniers are not subject to the 

same regulatory oversight as incumbent carriers. CenturyTel contends that while wireless carriers 

are seeking support from a regulatory cost recovery mechanism, the Commission has no regulatory 

oversight over these carriers to ensure that the monies are used to advance universal service. 

CenturyTel contends that this uneven playing field, and the fact that the benefits of granting 

wireless camers ETC status do not e~prcd  t.5: r-sts, means that granting P.L.LTELYs appliratirn 

would not be in the public interest 

'In its reply brief, CenturyTel also asserts that ALLTEL's application is insufficient because 
ALLTEL. does not provide "local usage" as required by federal law. CenturyTel's argument 
suggests that all wireless carriers in Michigan cannol meet the federal requirement because of the 
exclusion of mobile service from basic local exchange service. This Commission, however, has 
previously granted ETC status to several wireless carriers. 
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CenturyTel also believes that it would be premature for the Commission to grant any ETC 

applications while the FCC is in the process of considering new rules for the granting of ETC 

status to competitive carriers? CenturyTel suggests waiting until the FCC makes its 

pronouncements regarding any changes. 

Furthermore, if the Commission decides to grant ALLTEL's application, then CenturyTel . 

requests that ALLTEL's ETC status be conditioned on ALLTEL's compliance with regulatory 

safeguards to ensure a level competitive playing field with rural providers. CenturyTel also argues 

that allowing ALLTEL to have ETC starus-in only aportion of a rural ILEC's service area is 

contrary to the public interest, and that the Commission should not redefme CenturyTel's rural 

1L.E-C service area- 

Hiawatha 

Hiawatha believes that ALLTEL's application does not satisfy the requirements of granting 

ETC status and therefore should be denied. Hiawatha asserts that it provides rural 

telecommunicatjons services and would be economically harmed if ALLTEL's application were 

granted. Hiawatha believes that universal service support is a scarce resource that is jeopardized 

by granting ETC status to providers like ALLTEL whose lower costs do not justify receiving the 

same level of support as rural carriers. Hiawatha also believes that granting ALLTEL ETC status 

would create an uneven competitive playing field for rural camers. Hiawatha claims that wireless 

carriers given ETC status should be subject to the same service quality and reporting requirements 

as IL-ECs. Hiawatha also believes that AL.L.TEL should be required to serve the same areas as the 

ILECs and that the Commission should not redefine Hiawatha's service areas. Hiawatha also 

'h, Public Notice, Federal-State Joint Board on Universal Service Seeks Comment on 
Certain ofthe Commission 5 Rules Relating to High-Cost Universal Service Support and the ETC 
Designarion Process, FCC O3J-1, CC Docket No. 96-45 (February 7,2003). 
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contends that in order for AL,LTEL's application to satisfy the public interest requirement, 

ALLTEL. should have to demonstrate that the benefits of supporting multiple networks outweigh 

the cost of supporting multiple networks. 

MECA 

MECA also opposes AL.L.TEL.'s application for designation as an ETC. MECA asserts that it  

and its members, many of whom provide service to rural areas of the state, will suffer from a loss 

of universal service support. MECA asserts that a loss ofuniversal service funds will affect small 

rural telecommunications providers' ability to maintain and invest in the infrastructure needed to 

serve high-cost areas.. 

MECA argues that ALLTEL.'s application cannot be granted unless granting the appIication is 

in the public interest. MECA asserts that merely providing all universal service supported services 

does not mean that an applicant's application is in the public interest. MECA alleges that the 

further public interest finding should be based upon universal service purposes and principles 

MECA asserts that Congress, in placing this added requirement, did not believe that the public 

interest would always be served by encouraging competition in rural areas. 

MECA claims that Congress did not intend universal service support to be a subsidy program. 

Rather, MECA argues, Congress intended universal service support to provide for cost recovery in 

order to promote infrastructure investment in high-cost rural areas where providing the same 

quality service at affordable rates comparable to urban areas is not suitable for carriers. MECA 

argues that without this support, high-cost investment would not have occurred in the past and will 

not occur in the Future. MECA sees infrastructure investment as the primary goal of the universal 

service program. 
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MECA argues that the only providers of high quality, facilities-based services throughout heir 

respective service areas are the rural ILECs. MECA claims that once a rural lLEC loses the ability 

or incentive to continue investing in its network, then rural areas may be deprived of affordable, 

high quality ~elecommunications services.. MECA assens that lack of sufficient finding will also 

affect the deployment of advanced services to consumers, such as schools, libraries, and health 

care facilities. 

Consequently, the granting of ETC status to competitive carriers in areas served by rural 

camers, MECA contends, must be properly managed to foster the goals of the federal Act. MECA 

claims that if the overall demand for fhnding grows to an unsustainable level, then support 

payments will be frozen or curtailed. resulting in serious operating issues for many rural telephone 

companies. MECA claims that this would result in reductions in service quality, higher rates, and 

perhaps even financial failure of rural companies that serve as the "lifeline" for many remote 

customers. MECA argues that the proliferation of "uneconomic competition" in rural areas could 

jeopardize rural telecommunications services altogether. 

MECA also asserts that state commissions have placed far too great an emphasis on the 

benefits of competition when deciding ETC applications for rural service areas. MECA claims 

that subsidized competition does not serve the public interest. MECA believes that this over- 

emphasis has been to the detriment of ensuring that all consumers wili retain and gain access to 

high quality. affordable telecommunications services, including advanced services. Qn n 

comparable basis to those available in urban areas. Because of lhis, MECA believes that the 

Commission must establish a set of principles to guide its decisions on ETC appiications affecting 

rural areas. 
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To assist the Commission in establishing this set of principles, MECA offers its own. First, 

nual consumers should receive access lo affordable, high quality telecommunications and 

information services, including advanced services that are reasonably comparable to those in urban 

areas and at reasonably comparable prices.. Second, high-cost support should not be used as an 

incentive for uneconomic competition in areas served by rural carriers. Third, universal service 

funds are a scarce national resource that telephone companies must carehlly manage to serve the 

public interest. Fourth, rural universal service support reflects the difference between the cost of 

serving high-cost rural areas and the rate levels mandated by policymakers. Fifth, the public 

interest is served only when the benefits from supporting multiple car~iers exceed the costs of 

supporting multiple networks. Sixth, in areas where costs OF supporting multiple nehvorks exceed 

the public benefits from supporting multiple carriers, the public interest dictates providing support 

to o single carrier that provides critical telecommunications infiastmcture. Seventh, the cost of 

market failure in high-cost rural Michigan could be severe. 

In addition to the guiding set of public interest principles. MECA believes the Commission 

should create a standard set of minimum qualifications, requirements, and policies to be applied 

when considering ETC applications for rural service areas MECA believes that using such a 

template would help the Commission determine whether the public interest would be served by 

granting an application. MECA also asserts that such a guideline would improve the long-term 

a r t5 -  universal service fimd because it believes only the most qualified carriers that are 

capable of, and committed to, being "true providers" of universal service should receive the ETC 

designation. 

To assist the Commission, MECA offers the following qualifications and requirements that it 

believes the Commission should adopt when considering E.TC applications: 1) A carrier must 
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demonstrate its ability and willingness to provide all supported services throughout the servlce 

area. 2) To filfill the advertising requirement, an ETC must emphasize its universal service 

obligation to offer service to all consumers in the service area. 3) A canier must have formal 

arrangements in place to provide service where facilities have yet to be built. 4) A canier must 

have a plan for building out its network once it rersives ETC status and wust make demonstrative 

progress toward achieving its plan to retain its status. 5)  A camer must demonstrate that it is 

financially stable. 

- In addition to public interest principles, and minimum qualifications and requirements, MECA 

urges adoption of the following policies that it believes the Commission should adhere to when 

reviewing ETC applications involving rural areas: 1) ETC designations in rum1 areas should be 

made at the study area level (an ILEC's entire service territory within one stale). 2) The 

Commission should ensure that competitive E.TCs will be capable of providing high-quality 

service to all customers in the service area should the rural ILEC find it necessary to relinquish its 

own FTC designation. 3) Any service quality standards, reporting requirements, and customer 

billing requirements established by the Commission should apply equally to all ETCs in the state, 

4) The Commission should retain the authority to decertify any ETC that is not meeting any of the 

Commission's qualifications and requirements. 

In short, MECA does not believe that granting ALLTEL's application would be in  the public 

interest. MECP. alsc sunpo+ "ferring the dec:~ion on ALLTEL's applicatioii m:il the kdeial- 

State Joint Board clarifies the process for designating ETCs. 

Staff - 
  he Staffs testimony references background material that it believes will assist the 

Commission in determining whether granting ALL.TEL.'s application would be in the public 

Page I0 
U-13765 



interest In so doing, the Staff directs attention to portions of the MTA and the federal Act that 

support the development and the use of competition to make available quality telecommunications 

services at prices that are just, reasonable, and affordable evcn in rural, high-cost areas. The Staff 

also presents a number of questions for the Commission's reflection. The Staff would like more 

guidance as to the definition of "public interest." The Staff suggests that healthy competition is 

the most significant factor in a public interest analysis, followed closely by choice and reasonable 

rates. In the end, the Staff sees no reason to hrther delay or deny AL.L-TEL's ETC designation. 

111. 

DISCUSSION 

ETC Desinnation 

Pursuant to 47 USC 2 14(e)(2), the Commission may designate more than one carrier in a rural 

area as an ETC if the Commission finds doing so consistent with the public interest, convenience, 

and necessity. The parties to this proceeding opposing ALLTEL.3 application argue that granting 

ALLTEL.3 application is not in the public interest. The Commission disagrees. On numerous 

occasions, the Commission has found that competition can be advantageous to the citizens ofthis 

state. ln this case, designating ALLTEL as an ETC is in the public interest because it is likely to 

promote competition and provide benefits to customeris in rural and high-cost areas by increasing 

customer choice, while promoting innovative services and new technologies, and encouraging 

arrordable telecommunications services. Further, ALLTEL. prov~des service where there are few, 

if any, competitive local exchange carriers. 

The Commission disagrees with the significance of the numerous arguments advanced by the 

opposing parties. To the extent that the opposing parties claim that wireless service is inferior to 

landline service, the Commission responds that customers should not be denied an opportunity to 

Page I I 
U-13765 



determine which of these services best meets their needs. In response to the argument that 

wireless service providers are not subject to the same regulations designed to protect customers, 

the Commission finds sufficient protection for customers in their right to choose not to use 

wireless service and to choose from whom to take service. To the extent that the opposing parties 

are concerned about the effects on themselves of competition from wireless carriers, the 

Commission does not agree that the public interest requires that they be protected from 

competition. Moreover, concerns over the effects of competition on the universal service 

mechanism are better addressed by the FCC, which is responsible for disbursing the federal 

universal service finds. 

There is ample precedent in support of a wireless camer's designation of ETC status. On at 

least three prior occasions, this Commission has granted ETC status to wireless ~arriers.~ In 

addition, numerous ETC proceedings involving competitive carriers, including wireless carriers, 

have taken place at the FCC and before other state commissions with the competitive carrier 

.ultimately being granted ETC status! ?he Commission provided parties an opportunity to voice 

their concern about the granting of ETC status to a wireless carrier by conducting an evidentiary 

hearing. Virtually every argument raised by the parties in opposition to AL.LTEL's application, 

however, has been addressed previously. No new information was brought to the Commission's 

See, the August 26,2003 order in Case No. U-137 14, the November 20,2001 order in Case 
No. U-i3145, and the December 6,2002 order in Case No. U-13618. 

See. ex., RCC Minnesota, Inc. el, al. Reque.st for Designation as Eligible Telecommuni- 
cations Carrier, Order, Maine Public Utilities Commission Docket No. 2002-344 (May 13,2003); 
In the Matter of Federal State Joint Board on Universal Service Cellulur South License Inc. 
Petition for Designation as an Eligible Telecommtcnicaiion.~ Carrier Throughout its Licensed 
Service Area in the Slate ofAlabama, Memorandum Opinion and Order, CC! Docket No. 96-45, 
DA 02-33 17 (rel. D e c  4,2002); In the Mdter of Federal State Joint Board on Universal Service 
RCC Holdings, Inc. Petitionjor Designation ass an Eligible Telecommunication Carrier 
Throughozrt its Licensed Service Area in the State of Alabama, Memorandum Opinion and Order, 
CC Docket No. 96-45, DA 02-3 181 (rel. Nov. 2,2002). 
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attention that would persuade the Commission that designating a competitive carrier as an ETC in 

an area served by a rural IL-EC would be contrary to the public interest. 

Furthermore, the Lsegislanire has decided that the Commission should not regulate wireless 

service. For that reason, the Commission must also decline to adopt the conditions proposed, such 

as requiring ALL.TEL to assume camer of last resort responsibilities, which would require that the 

Commission regulate wireless service. Consistent with prior designations, however, the 

Commission reserves the right to conduct audits as needed to determine that the finds are used for 

permitted purposes. 

The Commission declines CenturyTe17s and MECA's recommendation to defer its 

determination on ALL.TEL's application until afier the Federal-State Joint Board provides hrther 

clarity on ETC designations. At this point, there is no time frame in which the Joint Bonrd will 

act. The Commission, however, has been urged by the FCC to act upon E.TC applications within 

180 days and the end of that period with respect to this application is fast approaching. The 

Commission believes the better course of action is to act upon AL.LTEL's application within the 

desired timeframe and take recommendations of the Federal-State Joint Board into account when 

deciding future cases.. 

Service Area 

AL,L.TEL. also requests that the Commission establish a "service area" for purposes of 

determining universal service support. The federal Act defines the term "service area" to be a 

"geographic area established by a State commission for the purpose of determining universal 

service obligations and support mechanisms." 47 USC 2 I4(e)(S). As stated above, ALLTEL 

requests that its licensed service area be the designated service area for universal service support. 
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Additionally, AL.L.TEL requests that the Commission redefine the service areas of rural ILECs 

where it cannot provide service to the entire service area of these companies. 

CenturyTel, Hiawatha, and MECA oppose ALLTEL's service area proposal. They argue that 

ALLTEL. must serve the same service area as the rural IL.EC. CenturyTel contends that redefining 

a rural carrier's service area acts as a disincentive for an additional E.TC to serve the most rural 

parts of a relevant study area. CenturyTeI contends that the goal of universal service would be 

better served by requiring "ETCs to expand their horizons." CenturyTel Brief, p. 17 Century-Tel 

is also concerned that if addiiional ETCs are not required to serve a rural ILEC's entire study area, 

then there is a greater risk of "cream-skimming," where the additional ETC can choose to provide 

service to lower cost customers without being subject to providing service to attendant higher cost 

customers while receiving the same level of universal service support as the rural ILEC. MECA 

also raises concerns about what it described as significant administrative burdens for an lLEC as a 

result of study area changes. MECA describes how an ILEC's accounting and auditing procedures 

are built around their existing study areas. 

The Commission appreciates the concerns raised by CenturyTel, Hiawatha, and MECA, but 

declines to accept the proposal that the wireless camer's service area should encompass the 

]L.EC's entire study area. In granting ETC status to RFB Cellular, Thumb Cellular, and NPI- 

Omnipoint Wireless, LLC, the Commission did not require the wireless carrier to provide service 

to the entire study area of the rural KEC 

The Commission, however, also has concerns with ALLE.L.3 proposal to redefine the service 

areas of certain IL.ECs. The study ar'eas of rural ILECs have existed for many years and many 

accounting and other administrative tasks are based upon those study areas. 
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The Commission is also sensitive to the "cream-skimming" issues that could exist if every 

ETC applicant is able to carefilly crafl its own desired service area. Consequently, the 

Commission has decided to delineate service areas for purposes of universal service support by 

exchanges. In so doing, the Commission finds that the "cream-skimming" concerns are alleviated 

because AL-LTEL has not specifically picked the areas in which it will serve, but instead the areas 

were defined in the FCC's wireless licensing process. Additionally, exchanges tend to encompass 

many types of customers, including rural and high-cost customers. The Commission is persuaded 

that ALLTEL is not targeting any specific area or that serving any of the partial study areas would 

result in a windfall due to service to a highly-populated area. Much of the ar'ea covered by 

ALLTEL's wireless carrier license is in very rural parts of Michigan. The commission is also 

convinced that designating service areas utilizing entire exchanges will minimize the 

administrative burden on rural telephone companies to calculate costs at something other than a 

study area level. This approach will require affected IL.ECs to disaggregate into servicc areas that 

are coterminous with existing telecommunications boundaries for which costs are already 

calculated 

The Commission FTNDS that: 

a.  Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; 1969 PA 306, 

as amended, MCL. 24.201 et seq.; and the Commission's Rules of Practice and Procedure, as 

amended, 1999 AC, R 460.17101 et seq- 

b. ALL.TEL should be designated as an ETC for the purpose of receiving federal universal 

service funds. 

c. ALLTEL's designation as an ETC is in the public interest. 
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d. ALL.TEL.'s service area for purposes of determining universal service obligations and 

support mechanisms shouId be coterminous with established exchanges. 

e. AL.LTEL. should be directed to file in this docket (and serve upon the other parties) a 

listing of the exchanges where it currently provides service or intends to provide service under its 

license and for which it wishes to receive universal service support and is able to meet universal 

service obligations. 

f The granting of ALL.m.L's ETC status should be conditioned upon the Commission's 

reservation of' its right to audit all expenditures of these universal service funds. 

'g. AL.L.TEL.'s ETC designation should be subject to the annual Commission re-certification 

process ALLTEL should be directed to contacL the Slaff regarding'lhe 2004 re-certification 

process prior to September 17,2003. 

h. ALLXEL's August 25,2003 motion to strike should be denied- 

THE.REFORE, IT IS ORDERED that: 

A. ALCTEL Communications, Inc., is designated an eligible telecommunications carrier for 

the purpose of receiving federal universal service hnds. 

B. ALLTEL Communications, Inc.'~, service area for purposes of determining universal 

service obligations and support mechanisms is to be coterminous with established exchanges. 

C .  ALLTEL Communications, Inc., is directed to file in this docket (and serve upon the other 

parties) a listing of the exchanges where it currently provides service or intends to provide service 

under its license and for which it wishes to receive universal service support and is able to meet 

universal service obligations. 
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D. ALL.TEL. Communications, Inc.'s, eligible telecommunications carrier designation is 

conditioned upon the Commission's reservation of its right to audit all expenditures of these 

universal service finds 

E. ALLTGL Communications, Inc.'s eligible telecommanications carrier designation is 

subject to the annual Commission re-certification process. ALLTEL is dirscted to contact the 

Commission Staff regarding the 2004 re-certification process prior to September 17,2003. 

F. ALLTEL. Communications, Inc.'s August 25,2003 motion to strike is denied. 

The Commission reserves jurisdiction and may issue further orders as necessary. 

Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26.. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Is1 J. Peter Lark 
Chair 

( S E A L )  

Is1 Robert B. Nelson 
Commissioner 

tsl Laura Cha~pelle 
Commissioner 

By its action of September 11,2003. 

IS/ Robert W. Kehres 
Its Acting Executive Secretary 
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D. ALLTEL. Communications, Inc.'s, eligible telecommunications camer designation is 

condilioned upon the Commission's reservation of its right to audit all expendilures of these 

universal service funds. 

E. ALL.TEL. Communications, Inc.'s eligible telecommunications carrier designation is 

subject to the annual Commission re-certification omcess. ALLTEL is dirxted to contact the 

Commission Staff regarding the 2004 re-certification process prior to September 17,2003, 

F. ALLSTEL. Communications, Inc.'s August 25,2003 motion to strike is denied. 

The Commission reserves jurisdiction and may issue krther orders as necessary. 

Any party desiring to appeal this order must do so in the appropriate court within 30 days afrcr 

issuance and notice of this order, pursuant to MCL. 462.26. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Chair 

Commissioner 

Commissioner 

By its action of September 1 1.2003. 

Its &ting Executive Secretary 

Page 18 
U-13765 





BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 

LeRoy Koppendrayer 
Marshall Johnson 
Phyllis A. Reha 
Gregory Scott 

Chair 
Commissioner 
Commissioner 
Commissioner 

In the Matter of the Petition of RCC Minnesota, ISSUE DATE: July 3 1,2003 
Inc. and Wireless Alliance, LLC for 
Designation as an Eligible Telecommunications DOCKET NO. PT-6 182,618 1IM-02-1503 
Camer (ETC) Under 47 U.S.C. $ 214(e)(2) 

ORDER GRANTING CONDITIONAL 
APPROVAL AND REQUIRING 
ADDITIONAL FILINGS 

PROCEDURAL HISTORY 

On September 10,2002, RCC Minnesota, Inc. and Wireless Alliance, LLC, together as the 
affiliates of Rural Cellular Corporation providing service in Minnesota (collectively RCC) 
submitted a Petition for Designation as an Eligible Telecommunications Carrier (ETC).' RCC 
requested that the Commission designate it as eligible to receive all available support from the 
federal Universal Service Fund (USF), including support for rural, insular and high-cost areas and 
low income customers. 

RCC made a corrected filing on September 16,2002, upon receipt of a Commission Notice of 
Deficient Filing of Protected Data. 

On November 4,2002, the Commission issued its ORDER REQUIRING ADDITIONAL FILING, 
VARYING TIME PERIOD AND NOTICE AND ORDER FOR HEARING. The matter was 
referred to an Administrative Law Judge (ALJ) for a contested case proceeding. 

On November 18 and 19,2002, RCC made supplemental filings to its petition, pursuant to the 
Commission's November 4,2002 Order. 

On April 21,2003, the ALJ filed her Findings of Fact, Conclusions of Law and Recommendation. 
The ALJ recommended granting RCC preliminary designation as an ETC in the proposed service 
area in Minnesota, with final approval contingent upon a satisfactory compliance filing. The 
record closed on April 8,2003. 

' Pursuant to Section 214(e)(2) of the Communications Act of 1934, as amended (Act), 
47 U.S.C, $214 (e)(2) and Section 54.201 of Federal Communications Commission's (FCC) 
rules, 47 C.F.R. $ 54.201. 



Exceptions to the ALJ's report were filed by RCC, Citizens Telecommunications Company of 
Minnesota, Inc. (Citizens), and Minnesota Independent Coalition (MIC) on May 2,2003. 

Replies were filed by the Department of Commerce (DOC) on May 8,2003 and by RCC on May 
12,2003. 

On June 5,2003, this matter came before the Commission. 

FINDINGS AND CONCLUSIONS 

I. Historical Background 

The federal Telecommunications Act of 1996 (the Act)' is designed to open the nation's 
telecommunications markets to competition. Its universal service provisions are designed to keep 
competition fiom driving rates to unaffordable levels for "low-income consumers and those in 
rural, insular, and high cost areaf3 by subsidizing those rates. Only carriers that have been 
designated ETCs are eligible to receive these s~bsidies.~ 

Traditionally rural rates, which otherwise would have reflected the higher costs of serving 
sparsely-populated areas, were subsidized explicitly by payments fiom federal universal service 
funds and implicitly by requiring carriers to average rural and urban costs when setting rates.5 

Competition calls into question the continued viability of subsidizing rural rates through averaged 
pricing. While no one was sure how competition would develop, many credible scenarios suggested 
that it would first appear in urban areas, for two reasons: First, urban areas cost less to serve. 
Second, urban rates are often inflated to finance rural subsidies, a cost that new entrants without rural 
customers would not incur. Together, these factors made urban markets the logical starting point for 
new entrants seeking to underprice the incumbents. This urban-first scenario could threaten the 
affordability of telecommunications services in rural, insular and high-cost areas. 

In addition, to promote access to telecommunications by people with low income, Congress 
provided programs to subsidize both the cost of initiating residential telephone senrice (Link Up6) 
and ongoing residential telephone bills (Lifeline7). 

Pub. L. NO i04-104,110 Stat.56, coiiified throughout title 47, United States Code. 

47 U.S.C. 5 254(b)(3). 

47 C.F.R. fj 54.201(a)(l). 

In the Matter of Federal-State Joint board on Universal Service, Multi-Association 
Group (MAG) Plan for Regulation oflnterstate Sewices of Non-Price Cap Incumbent Local 
Exchange Carriers and Interexchange Carriers, CC Docket Nos. 96-45, 00-256 Fourteenth 
Report and Order, Twenty-Second Order on Reconsideration, and Further Notice of Proposed 
Rulemaking, 16 FCC Rcd 11244, 1 1251, 7 13 (2001). 

647 C.F.R. 5 54.411. 

'47 C.F.R. fj 54.401. 



Congress directed the Federal Communications Commission (FCC) to work with the states 
through a Federal-State Joint Board to overhaul existing universal service support systems? The 
Act required the FCC to determine which services qualified for subsidies. It authorized the states 
to determine which camers qualified for universal service funding. The Act's term for these 
camers was "eligible telecommunications carriers" (ETCs).' 

II. The Legal Standard 

Applications for ETC status are governed by federal and state law.'' The Act's 5 214 requires an 
ETC to offer certain designated services throughout its ETC-designated service area, use its own 
facilities or a combination of its own facilities and resale of another carrier's service in providing 
these services, and advertise the availability and price of these services." While the list of 
designated services may change over time,'2 FCC rule 5 54.10 1 (a) currently designates the 
following services: 

voice grade access to the public switched network 
local usage 
touch-tone service or its hnctional equivalent 
single-party service 
access to emergency services, including 91 1 and enhanced 91 1 
access to operator services 
access to interexchange services 
access to directory assistance 
toll limitation for qualifying low-income customers 

This Commission has the responsibility for designating ETCs in Minnesota except where it lacks 
jurisdiction over an applicant.I3 The Commission evaluates an application based on the criteria of 
the Act, the FCC, and the state itself.I4 State-imposed criteria must be "competitively neutral" so 
as not to favor incumbents, competitors, or any particular technology.15 

'47 U.S.C. 5 214(e). 

I' 47 U.S.C. $ 5  254, 214; 47 C.F.R. 5 54.101; Minn. Rules parts 781 1.1400 and 
781%. 1400. 

" 47 U.S.C. 5 214(e)(l). 

" 47 U. S.C. 5 254(c)(l). 

'' 47 U.S.C. 5 214(e)(6). 

l4 See Texas OfJice of Public Utility Cozlnsel v. FCC, 183 F. 3d 393, 417-1 8 (5th Cir. 
1999) (state may impose own criteria, in addition to federal criteria, when evaluating requests 
for ETC status). 

l5 47 U. S.C. 5 254@)(7); In the Matter of Federal-State Joint Board on Universal 
Service, CC Docket No. 96-45 Report and Order, 12 FCC Rcd 8776, 8801-03 46-51 
(1997). 



The Commission must grant ETC status to any qualified applicant, provided that the applicant is 
not seeking to serve exchanges in which the incumbent telephone company is a rural telephone 
company. For these areas the state commission must first make a finding that designating more 
than one carrier is in the public interest.I6 This requirement reflects Congressional concern that 

- some thinly-populated areas might not be able to support more than one canria. 

111. RCCys Application 

RCC is a Commercial Mobile Radio Seriice (CMRS) camer licensed to provide cellular service in 
over 30 counties in Minnesota, north of the twin cities. RCC has a controlling interest in Wireless 
Alliance, a limited liability company that is authorized to provide personal communications 
services (PCS) in the Minneapolis and St. Cloud basic trading areas. 

RCC stated that it is a full-service wireless carrier which offers all of the services supported by the 
federal universal service fund (USF) throughout its licensed service area utilizing its own facilities, 
including its own wireless antennas, towers, and mobile switching offices. 

RCC intends to provide universal service through both its conventional cellular offerings, which 
use a .6-watt handheld phone, and its basic unbundled universal service offering (BWSO). The 
BUUSO uses a 3-watt wireless local loop unit that simulates a dial tone and provides the ability to 
connect to an external antenna. It will operate on RCC's wireless network in the same way as any 
other wireless telephone. 

The BUUSO will include unlimited local usage for calls made from the customer's local calling 
area to numbers located within the local calling area The local calling area for customers using 
BUUSO would be approximately equivalent to the geographic area of the school district serving 
the customer's billing address. The B W S O  service will be offered at $14.99 per month and 
requires the use of a home wireless terminal. RCC has not yet determined what it intends to 
charge customers for the wireless local loop equipment or for installation of the wireless local 
loop. 

Also, RCC has committed to use all universal service funds it receives to improve its coverage and 
increase the availability of services to unserved or under-served areas. RCC has proposed building 
15 cell sites in high cost areas that would otherwise not be high on the list for capital expenditures. 
In addition RCC anticipates that the facilities it will use to deliver the nine supported services will 
be able to deliver wireless Internet access, wireless high-speed Internet access, and other new 
services using advanced technologies. 

RCC is requesting ETC designation for the non-rural local exchange carrier (LEC) exchanges 
within RCC's service area as well as rural study areas that RCC serves both in part and in their 
entirety. RCC'is not seeking designation as an ETC in several areas in Northern Minnesota that 
are currently considered unserved territory and for which no incumbent local exchange carrier 
(ILEC) has been designated an ETC. 

l6 47 U.S.C. 3 214(e)(2). Each grant of ETC status must be consistent with the public 
interest, convenience and necessity. Minn. Rules part 781 1.1400, subp. 2; 78l2.l4OOY subp.2. 
"Rural telephone company" is defined at 47 U. S. C. 3 153(47). 



IV. Commission Action 

Having reviewed the record and provided the parties with an opportunity to be heard, the 
Commission finds the analysis of the ALJ persuasive. Therefore, the Commission will accept, 
adopt, and incorporate herein the ALJ's Findings of Fact, Conclusions of Law and 
Recommendation, including the recommendation to grant preliminary ETC designation to the 
Company. The Commission will grant final approval upon a satisfactory compliance filing 
designed to address concerns identified by the ALJ and the parties. 

The Commission's analysis and the requirements of the compliance filing will be summarized 
below. 

V. Basic Requirements to Become an ETC under 47 U.S.C. 5 214 

A. Services Designated for Support 

The ALJ found that no party contended that RCC failed to provide the nine supported services set 
forth in 47C.F.R 5 54.10 1 (a) and that RCC established that it is capable of offering the supported 
services throughout the proposed ETC service area. It will do so by installing new cell sites, using 
repeater technology, high gain or mini antennas, adjusting technical parameters at existing cell 
sites and reselling the service of other carriers. 

B. Advertising the Supported Services 

RCC indicated that upon designation it intends to advertise in newspapers within its designated 
service areas and in bill inserts to existing customers. 

The DOC argued that RCC has not provided sufficient detail regarding its specific advertising 
plans and should be required to fully disclose its advertising plans. 

The ALJ agreed that the DOC'S position was reasonable and noted that RCC did not object to 
providing the requested information in a compliance filing. The ALJ found that contingent upon 
the adequacy of its compliance filing, RCC demonstrated that it will advertise the supported 
services. 

C. Commission Action 

The Commission agrees with the ALJ and will adopt the ALJ's conclusion that RCC satisfies the 
requirements that it provide the designated supported services and that it will be using some of its 
own facilities. The Commission will require RCC to make a compliance filing disclosing its 
advertising plans before the Commission makes a final determination on qualification. 

VI. The Public Interest 

A. The Legal Standard 

While the Act generally requires a state commission to designate all qualifying applicants as 
ETCs, that is not true for areas served by rural telephone companies. For those areas, a state 
commission must first make a finding that designating more than one ETC would be in the public 



interest.17 Since RCC seeks ETC designation for areas served by rural telephone companies, the 
Commission must determine whether granting the Company's petition would be in the public 
interest. 

When making the public interest determination the Federal Communications Commission (FCC) 
has considered 1) whether customers are likely to benefit fkom increased competition, 2) whether 
designation of an ETC would provide benefits not available from incumbent caniers, and 
3) whether customers would be harmed if the incumbent carrier exercised it option to relinquish its 
ETC designation.I8 But states may add their own criteria, so long as they do not regulate the entry 
or rates of a CMRS provider.lg 

MIC and Citizens argued that the public interest standard requires consideration of additional 
factors, including the affordability of RCC's services and the effect of RCC's ETC status on the 
federal universal service fund. These will be addressed below. 

B. The FCC Standard 

The ALJ analyzed the public interest issue using the standards set by the Federal Communications 
Commission (FCC) and concluded that granting ETC status to RCC would promote the public 
interest. 

The ALJ concluded that subject to RCC making a satisfactory compliance filing as described 
below, the record demonstrates that consumers would receive the usual benefits of competition. 
RCC would offer consumers a choice of providers, features, local calling areas, usage amounts and 
prices. Further, increased investment in rural infjasbucture, as committed to by RCC, will 
improve access to emergency services and provide access to new and innovative services. Finally, 
the ALJ found that no ILEC will lose high-cost universal service support as a result of a 
competitor's designation as an ETC. There was no evidence to support the claim that an ILEC 
would likely relinquish its canier of last resort obligations. 

The ALJ also concluded that there was no evidence that the designation of RCC would harm 
consumers or that the local service market in any exchange was insufficient to support competitive 
enby and that there was no reason, in this record, to deprive consumers in northern Minnesota of 
the potential benefits of competition. 

" 47 U.S.C. 5 214(e)(2). 

In the Matter of Federal State Joint Board on Universal Service, RCC Holdings, Inc. 
Petition for Designation as an Eligible Telecommunications Carrier Throughout its Licensed 
Service Area in the State of Alabama, CC Docket No. 96 45, DA 02-3 181, Memorandum 
Opinion and Order, 17 FCC Rcd 23532, 23540-42, 11 22-25 (2002). 

l9 See Texas Ofice of Public Utility Counsel, supra. 



The ALJ, however, recognized the concern expressed by the DOC and MIC that RCC has not 
disclosed all the terms and conditions of its BUUSO offering, but has only disclosed the recurring 
rate of $14.99. The ALJ found that the BUUSO and the 3-watt equipment that goes with it are 
critical to RCC's ability to provide service throughout its designated service area. Without it, the 
ALJ found the RCC cannot compete effectively for local exchange service because the coverage 
for conventional -6-watt phones is insufficient to provide reliable service. The ALJ found that the 
availability of this equipment to all consumers goes directly to the public interest issue of whether 
consumers are likely to receive the benefits of increased competition. 

The ALJ accepted the DOC'S recommendation that final approval of RCC as an ETC should be 
contingent on an adequate compliance filing that discloses all rates, terms, and conditions 
applicable to the BUUSO, including customer premise equipment options and charges, and 
installation charges. 

2. RCC's Position 

RCC stated its commitment to make a compliance filing that details the rates, terms and conditions 
applicable to the BUUSO rate plan, including the options and charges for the wireless local loop 
equipment (WLL). 

However, RCC took exception to the conclusion that the price charged by RCC for the wireless local 
loop (WLL) should be considered in determining whether RCC qualifies for ETC designation. RCC 
indicated that it would offer a purchase option for the WLL equipment for customers choosing the 
B W S O  plan on a month to month basis, a discounted purchase option for those customers choosing 
BUUSO for an extended contract period and a lease option of $5.00 per month for the lease of WLL 
equipment. Customers can also purchase WLL equipment on their own. 

C. Commission Action 

The Commission finds the ALJ's reasoning persuasive and concurs in and adopts her conclusion 
that subject to a satisfactory compliance filing on rates, terms and conditions applicable to 
BUUSO, including equipment and installation charges, RCC meets the public interest standard. 
Full disclosure of BUUSO terms will enable the Commission to determine whether RCC will be in 
a position to compete effectively for local exchange service and whether its ETC designation 
would likely result in consumers benefitting from increased competition. 

Further, the Commission will also direct the Company to file a tariff with terms and rates for the 
BUUSO, with Lifeline and Link-Up and other services which may be added to a universal service 
offering. 

D. Additional Factors 

1. Affordability 

The ALJ considered MIC's argument that the majority of RCC's mobile plans do not advance the 
universal service goal of providing local service at affordable rates. The ALJ determined that the 
Federal Act requires that a carrier offer the supported services, not that every service plan provide 
for unlimited local service or be priced comparably to the Incumbent Local Exchange Carrier's 
(ILEC's) rate for local service. 



2. Effect on Universal Service Fund 

The ALJ also considered MIC's argument that the costs of designating RCC as an ETC are 
excessive when compared to the likely benefits. The ALJ noted the FCC's position that arguments 
on the financial impact on the universal service fund are not relevant in a proceeding to designate a 
particular carrier. The ALJ determined that even if such arguments were relevant, designation of 
RCC as an ETC would have minimal impact on the federal fund and would not constitute a public 
cost that would outweigh the benefits of competition. 

3. Effect on Competition 

MIC argued that, based on line counts, RCC is successfully competing and does not need universal 
service subsidies to compete. The ALJ, however, found that this was not evidence of competition 
for local service. 

Citizens argued that RCC's customers have both conventional cell phones and land lines and 
designating RCC as an ETC will not enhance competition, but it will just increase the number of 
households that have both cellular and land lines. The ALJ, however, found that the evidence 
demonstrated that RCC should be able to compete for basic service and this will enable customers 
to choose between land lines and wireless phones for local service.. 

MIC recommended that RCCYs designation, if granted, should be limited to BUUSO because other 
cellular plans fail to provide local service. The ALJ found that there was no legal basis for 
limiting designation to one service plan. 

I 4. Service Quality Issues 

The DOC recommended that RCC be required to make a compliance filing disclosing its customer 
service and dispute resolution policies, network maintenance policies with procedures for 
resolving service interruptions, requests for service and any customer remedies offered as well as 
billing and payment and deposit policies. RCC did not oppose the compliance filing requested by 
the DOC. 

Citizens raised concerns that RCC has not committed to any time frames to provide service to 
requesting customers and argued that the Commission should impose a specific standard on RCC 
related to customer requests for service. 

E. Commission Action 

The Commission concurs in and adopts the ALJ's conclusions on the above issues and agrees that 
a compliance filing will provide the additional information required to make a final determination 
on whether RCC meets the public interest standard. The compliance filing should include RCC's 
customer service agreement with customer service and dispute resolution policies; network 
maintenance policies with procedures for resolving service interruptions and any customer 
remedies; billing and payment policies; and deposit policies. This information will enable the 
Commission to evaluate service quality issues when considering the public interest standard. 



Further, the Commission will also require RCC to make a compliance filing providing the 
information generally required from ETCs in order for the State to certify the use of high cost 
funds (the annual certification). Finally, the Company shall include a statement of its 
understanding of its federal obligations regarding its service area. 

Finally, the Commission, in the Midwest Wireless Order:' required the same disclosures from 
Midwest Wireless as required herein. The Commission continues to see the necessity for 
including these items in the compliance filing and will do so. All of the information required in 
the compliance filing will enable the Commission to better determine whether granting this 
petition is in the public interest. 

VII. Service Area Disaggregation 

A. The Legal Standard 

A carrier must offer and advertise the required basic services throughout any "service area" for 
which the carrier is designated an ETC. While state commissions establish service area 
boundaries, those boundaries typically coincide with the service territory boundaries or exchange 
area boundaries of incumbent landline carriers. The Act defines "service area" as: 

a geographic area established by a State commission ... for the purpose of 
determining universal service obligations and support mechanisms. In the case of 
an area served by a rural telephone company, "service area" means such company's 
"study area" unless and until the Commission and the States, after taking into 
account recommendations of a Federal-State Joint Board instituted under section 
410(c) of this title, establish a different definition of service area for such 
company.21 

For rural telephone companies, the Act established a default definition of "study area" that 
comprised the company's entire service territory within a state. This default definition assigns all 
of a rural telephone company's exchanges to one large service area. 

Large service areas pose an obstacle to carriers seeking ETC status. The FCC concluded that: 

service areas should be sufficiently small to ensure accurate targeting of high cost 
support and to encourage entry by competitors .... [Llarge service areas increase 
start-up costs for new entrants, which might discourage competitors from providing 
service throughout an area because start-up costs increase with the size of a service 
area and potential competitors may be discouraged fiom entering an area with high 
start-up costs. As such, an unreasonably large service area effectively could 
prevent a potential competitor from offering the supported services, and thus would 
not be competitively neutral, would be inconsistent with section 254, and would not 
be necessary to preserve and advance universal service .... 

20 In the Matter of the Petition ofMidwest Wireless Comnzunications, LLC, for 
Designation as an Eligible Teleco7nnzu~zications Cawier (ETC) Under 47 US. C. j 214(e)(2), 
Docket No. PT-61531AM-02-686, ORDER GRANTING CONDITIONAL APPROVAL AND 
REQUIRING FURTHER FILINGS, March 19,2003. 

" 47 U. S.C. 8 214(e)(5); 47 C.F.R. 8 54.207. 

9 



[I]f a state adopts a service area that is simply structured to fit the contours of an 
incumbent's facilities, a new entrant, especially a CMRS provider, might find it 
difficult to conform its signal or service area to the precise contours of the 
incumbent's area, giving the incumbent an advantage ....22 

To address these problems, the Act authorized the states and the FCC to agree to re-define an 
incumbent's service area, dividing the territory into multiple areas for universal service purposes. 
In considering whether to disaggregate a rural telephone company's service territory, the state and 
the FCC must consider three factors identified by the Joint Board? 1) the risk of "cream 
skimming," 2) the regulatory status accorded rural telephone companies under the 1996 Act, and 
3) any additional administrative burdens that might result from the di~aggregation.'~ 

A state may disaggregate a non-rural telephone company's service area at its own discretion. But 
a rural telephone company's service area may not be disaggregated without the mutual consent of 
the state and the FCCz5 

B. 'RCCys Proposal 

The FCC has authorized RCC to provide CMRS throughout a portion of northern Minnesota. The 
Company is seeking ETC designation for its entire service area except in unassigned areas for 
which no ETC has yet been assigned. 

Specifically, RCC requested ETC designation for the following: 

. the non-rural local exchange carrier (LEC) exchanges within RCCYs service area 

the rural study areas that RCC serves in their entirety. 

the rural study areas RCC does not serve in their entirety. 

RCC requested that the Commission redefine the service areas of the rural ILECs in the territory in 
which it operates to conform to its licensed service area. It proposed that these areas be redelined 
so that each wire center is a separate service area and RCC's service area be defined consistent 
with those wire centers. Where RCC serves only a portion of a wire center, RCC's service area 
would be the portion of the wire center which it serves. 

22 USF First Report and Order at 17 184-85, footnotes omitted [discussing non-rural 
service areas]. 

24 See In the. Matter of Federal-State Joint Board on Universal Service, CC Docket No. 
96-45, Recommended Decision, 12 FCC Rcd 87, 179-80, 77 172-74 (1 999 (Joint Board 
Recommendation). 

2547 C.F.R. 5 54.207(c). 



RCC is seeking disaggregation below the exchange level in the following exchanges: Benton 
Cooperative Telephone Company's Foreston and Ramey exchanges, Citizens Telephone 
Company's Wyoming exchange, MidState Telephone Company's Murdock exchange, and 
Sherburne County Rural Telephone Company's Glendorado exchange. 

C. The ALJ's Findings 

The ALJ applied the three factors set forth by the Joint Board for a state to consider when 
evaluating disaggregating a rural telephone company's service territory: 1) the risk of cream 
skimming, 2) the regulatory status accorded the rural telephone companies, and 3) any additional 
administrative burdens that might result from disaggregation. The ALJ concluded that there was 
no evidence that RCC was attempting to cream-skim the low cost areas of these exchanges, nor 
was there any evidence that disaggregation would impose any significant additional administrative 
burden or affect the special regulatory status of any rural telephone company. The ALJ concluded 
that the service area redefinition proposed by RCC was reasonable and should be adopted. 

The ALJ also found that there was no basis for requiring RCC to provide universal service in the 
unserved areas of Koocbiching, Lake, St. Louis and Itasca counties, where no incumbent has been 
assigned as an ETC. 

D. Other Parties' Positions 

1. Citizens 

Citizens argued that RCC should be designated an ETC in the unserved temtories in northern 
Minnesota within the scope of its FCC license. It argued that RCC is licensed to provide CMRS 
service throughout several areas of northern Minnesota where no local ILEC has been certified to 
provide service and there is no reason why this designation should not be made. Such a 
designation would create a public interest benefit in that any resident seeking service in those areas 
would obtain service in a simplified and timely manner. 

Citizens also argued that RCC's request for ETC designation for only the portion of one of 
Citizen's exchanges (the Wyoming exchange) that is in RCC's CMRS license coverage shows a 
disregard for the ILEC exchange boundaries as a dividing line for purposes of universal support 
and ETC designation. 

Further, the sub wire-center disaggregation requested by RCC in the rural telephone company 
exchanges that it will only partially serve raises several issues that, Citizen's argued, requires 
further review by the Commission. One such issue would be that this would allow the opportunity 
for a camer to choose to serve only the least expensive section of an exchange but receive federal 
support based on exchange-wide costs. 

2. RCC 

RCC argued that there was no basis or support for Citizens' argument that RCC should be 
designated as an ETC in unserved area of rural Minnesota. There is no evidence that there has 
been a request for service in these areas, that no existing common carrier is willing to provide the 
service, or that RCC would be the best carrier to provide such service. These are the appropriate 
factors to consider when service is requested in an unserved area and a camer determines that it 
does not wish to provide it. 



E. Commission Action 

The Commission has the discretion to redefine the service areas of non-rural telephone companies. 
It finds RCC's request regarding the non-rural telephone companies reasonable and consistent with 
the Commission's prior decisions and will approve RCC's request as it applies to the non-rural 
telephone companies. 

The Commission agrees with the ALJ that there was no evidence to suggest that RCC is targeting 
low cost exchanges, or low cost portions of an exchange. If an ETC was targeting low-cost areas 
within a study area, the ETC could receive the same subsidies per line as the incumbent while 
incurring a fraction of the cost per line. This would leave the incumbent to serve the higher cost 
areas. There is no evidence to support that this is the situation here. Rather, RCC is targeting the 
areas within its licensed service territory, not targeting areas based on costs of service. 

The disaggregation of a rural telephone company's service area does not reduce the consideration, 
including a determination of public interest, that the Commission must give any application by a 
CLEC for ETC status in a rural telephone company's service area. Any action herein will not 
affect any future action the Commission may take with respect to the LECYs s t e s  as a rural 
telephone company. 

The Commission agrees that the record does not demonstrate support that there would be any 
additional administrative burden on any rural telephone company if RCC is granted ETC status in 
the service temtory it requested. RCC is proposing to redefine rural LEC service areas solely for 
ETC designation. This proposal will not impact the way an affected rural LEC calculates its costs; 
it would be only to determine the LEC area in which RCC is to be designated an ETC. 

I 

Finally, the Commission agrees with the ALJ and finds that no legal basis has been shown for 
Citizens' request that RCC be designated an ETC in unserved territories. There has been no 
request for service in these areas and no basis for a determination that RCC would be the best 
carrier to provide such service, if there was such a request. 

For all of the above reasons, the Commission finds RCC's request for disaggregation reasonable 
and will grant it. The Commission will petition the FCC to disaggregate, for ETC purposes, the 
incumbents' service areas as requested by RCC. 

ORDER 

1 .  The Commission hereby accepts, adopts and incorporates the ALJ's Findings of Fact, 
Conclusions of Law and Recommendation, including the following exchanges where RCC 
seeks disaggregation below the exchange level: Benton Cooperative Telephone Company's 
Foreston and Ramey exchanges, Citizens Telephone Company's Wyoming exchange, 
MidState Telephone Company's Murdock exchange, and Sherburne County Rural 
Telephone Company's Glendorado exchange. . 

2. The Commission grants conditional approval to the Company's application for designation 
as an eligible telecommunications carrier. Final .approval is contingent upon Commission 
review and approval of the compliance filing set forth in paragraph 3. 



3. The Company shall make a compliance filing including the following items: 

(a) information typically gathered fiom ETCs in the annual certifications, 

(b) information on rates, terms and conditions applicable to the BUUSO, including 
customer premise equipment options and charges, 

(c) an advertising plan, 

(d) a tariff with terms and rates for the BUUSO, with Lifeline and Link-Up and other 
services which may be added to a universal service offering, 

(e) a customer service agreement with customer service and dispute resolution policies, 
network maintenance policies with procedures for resolving service intem~ptions and any 
customer remedies, billing and payment and deposit policies, and 

(f) a list of the Company's federal obligations regarding its service area. 

4. This Order shall become effective immediately. 

BY ORDER OF THE COMMISSION 

Burl W. Haar 
Executive Secretary 

(SEAL) 

This document can be made available in alternative formats (i.e., large print or audio tape) by 
calling (651) 297-4596 (voice), (651) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service). 





BEFORJ3 TXE PURLPC SERVICE CCM Ml SSIBN 
OF 

THE STATE OF MISSTSSTPPl 

IN RE: APPTJCATION OF CENTFNNIAI, 
CEL J.,U I A K  TRI-STATE OPER- 
ATING PAIZTNERSHJP and 
CENTENNSAL C1,AIBORNE CELL- 
ULAR COKP. FOR DESIGNATION 
AS AN ELIGIBLE TELECOMM.UN1- . 
CA'I'TONS CARKWR PURSUANT 
TO SECTION 2'1 4(e)(6) OF 3'1-1 E 
TELECOMMUNICAT1O.NS ACT of 
1937 

Upon rehearing, there came on for consideration. this day the application of Centcnnial 

Cellular Tri-State Operati.ng Partnership and Centennial Claiborne Cellular Corporation 

("Centennial") for Designation as tin Eligible Tclccornmu~~ications Carries ("BTC") pimuant to 

Section 21 4 (c)(6) of the Telecommunications Act of 1.934, as amended ("thc Act"). The 

Cornmission, being sut'ticicntly ad.vised and with the concumnce of h e  P~1bl.i~ Utilities Staff, 

finds as Sollows: 

(1.) 'I'he Commission has jurisdiction over the subject mattcr and the partics to cnter this 

Ordcr and entry hereofis in the public intcrcst. 

(2) On April 16,2003, Centennial filed with this Commission its application for: designation 

as an HTC for purposes of receiving 'IJnivemal Selvicc Funds ('"USF") pursuant to Section 21.4 

(c) of the Act and Fedcrril Comnunications Co~nmission. ("FCC") Rul.es 47 C.F.R. $8 54.201 

through 54.207 in its FCC-licensed scrvice areas in the Statc of Mississ.ippi. 

(3) Dile and propcr notice of the Application was givcn to a11 inmcstcd persons as required 

by law and tlle Commission's Public Utilities Rules of Practicc and Pracedure. 



Independent Telephone Companies ("Rural Indcpcndents") intervened and became parties of 

record in this matter. 

(5 ) .  Centc.nnia.1 provides wireless tckcommuni~ations service in desigyaled arcas 01 the State 

of .Mississippi. These areas are comprised of fou-tccn counties divided into two areas, Rural 

Study Area 8 ("RSAX") and. Rural Study Area 9 ("RsA~"). Thcsc arcas are served by rwal 

providers Alltd ofMississi.ppi, Inc., ("Alltel") Franklin. Telephone Company, hc., ("Franklinyy) 

and Georgetown Telephone Company, Inc. ("Gcorgetown"). 

(6) Centennial sought and was granted bifiucation of proceedings for consideration 

separately of the Application in thosc zreas served by BcllSoutll from lhose scrvcd by fbc Rural 

Inclepmdcnts. The E'I'C cl.esignation jn BellSouth service arcas was granted on Scptembcr 24, 

2003. 

(7) An Order granting ETC status Lo ~entenkal in the mril portions of its service area was 

grantcd .April 7,2004. An Amended Order for clarification was issued Apill22,2004. 

'l'he Rural Independents filed aMotion Tor Rchcaring on Apd 30,2004. 'This motion was 

granted on May 20,2004. 

(8) A hearing was had on the malter on Junc 30,2004, before thc C~ommission. 

PIJIWOSES CIT; THE AC'I' 

(9) The Telecomn~uni.cations Acl of 1934 has as its purpose thc goal of making available to 

all Amcricans rapid m c l  effici.en.t radio and wire comunication servicc.' R.ural consumers are a. 

specifically designated concern of lhe Act, in recognition of thc rcality that providing servicc in 

low population density areas is an cxpensive propositjon to a provider with very little, if any, 



pr01"1'i m g n .  Coiigrsss explicitly stated rural, i i is~lai  and high cost areas s l i d d  havc aeccss to 

reasonably comparable scrvices as those availabie in more proiitable urban a r c ~ s . ~  

(10) Thc 199G amenclxnnts to the Act were intcnded to fiilly opcn the telecommunications 

market to competition. Specifically, "to provide for a pr~~cornpetitive, de-regulatory national 

policy fiameworls designated to accelerate rapidly the pr,ivatc sector d.eploymcnt of ad.vanced 

tclecommunicatio~~s and information tec11.nologi es and semiccs to all Americans 'by opening all 

telecommunications mmkcts to competition . . . ."3  he Univcrsal Service Fund was created as 

an explicit subsidy to assist in defraying the costs associated with achieving the Act's goals.4 

(I. I )  Thc focus o.Pt.he Act is on consumers, not companies. Rural tclephone cornpanics have 

not been granted proteclion from competitive forces, but Congress clid recognize thc ~~n ique  

position of rural carriers and consurncrs. In pa-ticular, Congress was concerned abo~lt thc 

continuation of ad.equatc scrvice to rural consumcrs in the evcnt a rural incumbent elected to 

relinquish its ETC  designation."^ that end, upon consideration, of an ETC pctition in rural 

areas, it is not sufficient that a telecornn~unications carricr is able lo providc the necessary 

servlccs. The Cornnlissj.on .must also be persuaded that soch a desipation scrvcs . b e  public 

interest." 

(12) ?lie importance of the public intcrcst analysis h.as drawn much. attention lately as part of a 

larger debatc. The exponential growth of the USF in reccnt years has drawn the Cr~twe 

suslainability of the Fund into qucstio~l. The FCC has receivcd rccommen.dations from [he 

F,cderal-Stale Joint Board on Univcrsal Service and intends to tuakc cerlain clianges in the 

' 47 1J.S.C. 4 254(1)(b). 
./oint Explunulol:v Statement of'flre Committee ofthe Cot!fer-[?me, H.R. Conf Rcp. No. 458, 1 0 4 ~  Cong., 2d Sess. 

At 131. 
' 47 U.S.C. g: 254(c). 
'.FCC' M~cn~orondum Opinion nnd Orrler. iri Re: Westerrt Wirc?le.s.s Colyomtio~z Petitionjor T)~?.sipolion as an 
Eligible Tekeconi~~~unicutio~zs Cwrier it1 the Stute of W~~on~irrg, CC Docket No. 96-45 (71 I t()(I)ccember 26, 2000). 

47 U.S.C. j/ 2'14(c)(2). 



appljcal~le riles. Jn the iuicrim, recent clccisions of the FCC on ETC designation  petition.^ have 

encouraged state Commissions to conduct thorough, faci-intensive reviews oIETC petitions for 

rural areas.7 

(13) This Commission has ncvcr before delincd the factors whjcl~ constitute the public intcrcst 

malysis in this contcxt. We take this opportunity to announce the following policy consider- 

ations to be applied to applications for ETC dcsignations in ruiiil areas: 

Benefits of incrcascd competition. 
Impact of designation upon the Universal Service Fund. 
Commitment to quality of sewicc by the competitive provider and ability to 
provide the supported serviccs in a timely m m e r .  
Unique advantages and disadvantages of a competitor's servicc o Ffcring. 
Cream skimming analysis. 

(14) In order to cffcctuate the above policy considerations, wc also announce ccrtain 

requirements to which a carrier must commit before ETC status in rural areas will bc granted. 

Th.ese requirements are discussed in the xelcvant sections to follow. 

(1 5 )  Thc public interest analysis and requirements wc adopt with this Order shill bc 

applicable to all Iu~ture applications for designation & an eligible tclccommunications carricr by 

any competitive provider. 

1. Bmcfits of increased conlpctition --.- 

(I 6) 'I'he public bmcfits of competition arc well-known. A competitive markctplacc 

encourages innovation in products and services, produces incentives Sot- cffi ciem3es and 

increases the service options available to cdnsumers. Competition alone is not sufficjcnt to 

j.usti,@ the gpniing of an ETC dcsignatioa. Tt is, however, thc articulated p q o s e  of thc 1996 

mendmcnts to .the Act and is thus an important consideration. It is parliculxl.y in?port;mt in .the 

rural setting where the cost ol'dcploying new services is high. Ccllular service, whilc ubiquitous 



in ~ i r b ~  areas, is less campctitive in rural ones md thc diskmce be!wem cclluliir tnwms m&es 

scrvicc lcss predictable. Yroviding funds for cellular scrviccs to build and maintain the neccssary 

infrastruct~tre to serve rural arcas meets the dual goals of the Act in providing rural Americms 

with cornpaable services atd cncouraging a pro-competitive environment. 

(17) Centennial currently provicles ccllular scrvice in RSAs 8 md 9. With ETC desi~at ion,  

Ccntcnnial would be able lo expand its coverage area, incrcasc the quality of servicc availablc to 

its customers and makc available to mral consumers comparable tcchnology as is availablc in 

urban locations. Designation ofCcntcnnia1 as an ETC undcr this consideration is therefore in the 

public itltcrcst. 

2. Impact of designation on the Universal Scrvice Fund 

(I  8) In recent months, a grcat deal of concern has bccn expressed regarding thc sustainability 

ol'thc USF duc to thc tremendous incrcasc in the number ofLETC dcsignations grai~ted.' A 

number of suggestions havc been made which, if adopted by the FCC, would directly impact 

futurc ETC dcsignations by this Commission. 

( 1  9) The importance of sustaining the USF cannot be overstated. At present, howcvcl-, thcrc is 

no rneaninghl mcasurcment of any givcn dcsipation upon thc USF. Wlde one may reach a 

mathematical cnlculntion which states what percentage of the USF as a whole a company 

receives, ss a practical matter in stale proceedings, that n~mber  will almost always he 

insignilicmtly sniall. The concern is not how much of the Fund an indjvjdual providcr would 

receive but the efkct of many cornpanics upon the ~imd.' while each providcr only rcceives a 

small amount in comparison lo thc total F~md, thc aggrcgate duectly affccts futirre Fund 

Sec, c.g., In re fiderul-Stute Joint Board on Chzivcrscrl S'm~ice Recommended Decision, CC Docket: Xo. 96-4 5 
(Felmmy 27,2004). 
"X" Me~norunrlum Opinion utzd Order in Re: Virginia Cellulrr~, LJXJ, Petitimfi)r Desig~rutiorr os mz Eligible 
7blecomn~u1zicatio?z,s Currier in tJzs ComrnomveulrJt of Virginiu, 7 31. 



viability. Tl~us, a statement that Centennial would receive only a tiny portion of the 'CI'SF budgci 

is meaningless and, lo a degree, misleading as it does not address the actual perils facing the 

Find. 

(20) We ackn.owlcdgc that grm'ring an ETC designation to any company will. impact the USF. 

In this instance, however, that alone is insuffjcient to deny Centennial's ETC petition. At 

present, no cellular comp.anies have been granted a rival ETC designation in the Slate of 

Mississippi which creates a disadvantage to thc rural residents of this state and frustrates the dual 

purposes of the Act. Designation of Centenllial as an ETC under this considcration is therefore 

in the public interest. As thc FCC oCfcrs guidance in the futhre on this matter, we will 

accordingly amend the manner in which we rcview this parlicular concern. 

3. CommimcnR to quality of service by the competitive provides and thc abil'ity to .--- 
provide the supported services in a timely fashion 

(21) 'l'he concern of the Commission under this considcration is to cnsurc rural consurncrs 

.rcccj.vc high quality, rcliable scrvicc, particularly in the event a rural incm~bcnt rclinq~ishes its. 

own ETC dcsignatinn. In addition, the abilily to provide quality servicc hrthers the goal of 

making avslilab1.c to rural consumcrs technology comparable to that ofurban locations. 

(22) Belorc a providcr may bc granted ETC s.latus, il must establish it is ablc to providc 

certain services: 

a. Voice gradc access to thc public switched network; 
b. Acccss to .free-of-charge "local u.sagen deIined as an amount of minutes of usc of 

excb.an.gc scrvicc; 
c. Dual-tom multi-frequency signaling or its functiond equivalent; 
d. Single-party service or its fimctional cquivalcnt; 
e. Acccss to crnergency services; 
.C. Acccss to opcrator services; 
g. Access to directory assislmce; 
h. Access lo interexchmgc scivices; 



i. Toll limitations services lor qualifying low-income ciistcjmms. 10 

(23) Tn addition to thcsc basic scrvice requirements, the Com.ission prcscribcs the following 

rcquirc~neats jn 0rdc.r to assure qua1 i ty, qumtity and timeliness of service: 

a. Mandatory compliance with the CT1:A Consumer Code for 'Wireless Scrvice; 
b. Submission to the Commission thc nurnbcr of consumer complaints per 1 000 

handsets on a qt~arterly basis; 
c. Desipalion of a representative for addrcssing customer service or quality of 

service complaints received by the Commission. Thc company representative 
should have thc authority to resolve all complaint issues. 

d. In providing supported scrviccs, the competitive provider shall provide imm.ediate 
scrvicc to prospcctivc cust6rners within its existing network. When the 
prc~spective customer lies .wit.llin the carrier's scrvice area. but outside 01' its 
cxisting network. covcrage, the ETC shall take the following stcps in desccnding 
order: 

Determi-n.c whether the requesting customer's equipnlcnt can be modificd 
ox replaced to provide service; 
Determine whethcr a roof-mounted antenna or other equipinen1 can be 
deployed to providc scrvicc; 
Determine whether adjustments can bc madc at the nearesl cell tower to 
provide service; 
Determine whcthcr a ccll-extender or repeater can be employed to provide 
scrvicc; 
Determine whether there arc any othcr adjustments to network or customer 
facilities that can bc madc to provide service; 
Detemixe wh.cthcr it can offer resold services from another carrier's 
Sacilities to providc scrvice; 
Determine whether an additional ccll cite can be cons~ucled to provide 
scrvicc and cvaluate the costs and benefits of using high-cost support to 
scrve the number of customers requesting scwice through such additional 
cell sites. Ilthere is no possihility of -pi-ovidiilg servicc short of 
coizshuction of a new cell site, the ETC: \vill rcport this fact to th,e 
Conlnlission dong with the projcctcd costs of construction and thc ETC's 
detern~ination, as to whether the request for servicc is .reasanable and 
whcthcr high-cost funds should be expendcd on the request. 
Steps 1-6 of this proccdurc must be conlpIeted by thc providcr within 
thirty days o l- receiving a request for servjcc. Should the providcr .find it 
necessary to procccd to Step 7, the provider will. promptly notify the 
Commission and complctc thc analysis within an addi.tiona1 filleen days. 



(24) Financial stability oTa company Is also an inhel-ent req~~irement of dctcrmining !hat 

company's ability to provide service. In addition. to thc disclosures si~bmitted with an initial 

filing of an application, a competilive ETC shall filc annual reports with thecommission as 

required wder Rule 3 (F) of tbc Commission liules and Regulations Govcrning 'Public Utility 

Service. 

(25) All of thcsc requirements s ld1  be mandatory lor all nlral ETCs in the State of 

Mississippi. Failure to agrce to thcm will result in the denia1.o.f an ETC designation petition 

regardless of any other considerations. Failure to abide by ihem aficr designation will resu.lt in 

an iiuncdatc in.qui.ry into whelher or not a designation sb.ouild bc suspended or withdrawn. 
. . 

(26) Ccntcnnial has previously established its hancial h.calth in the initial review oIits 

petition. A nmber  of the non-financial rcquircmcnts have already been asuk~led voluntarily by 

~cntcnnial', such as compliance with the C'l'IA Consum.er Codc of Wireless Service. Centenuial 

has also agreed to abide by some of thc reporting obligdtions ol' this section. However, 

Centennial has not agccd to make all of these requirements bindjng prerequisites to thc grant of 

thci r application. Such agreement shall be obligatory before the remainder o f f  xis Order may be 

c ffcctuatcd but otherwise we find designation o.P Ccntcnnial as an ETC under fhis consideration 

is in the public htcrest. 

4. 'Unique advantages or disadvantaycs of a. competitor's senricc offcring 

(27) Wirchc and wireless services each havc thcir own advanlages a3.d di.sadvan.tages. With 

wkeless sewice the greatest and most obvious advantage is mobility. '"llte mobility of 

telecommumi.cations assists customers in rural areas who often must drive sigifi.can.t distances to 



, 3 1 1  T' - placcs of cmpl.oymeiit, stores, schools, and oth.cr critical cornunity locations. AL 1s a l s ~  

invalilable in summoning emergency services in rural areas where public acccss tekphoncs are 

few and far between. Wirelcss nctworks also tend to havc broader local cdling areas than 

wircljnc providcrs which assists in Lclevcl:ing the field" 'between rural and urban areas ,and 

.provides a direct benelit to thc individual consumer. 

(28) The clisadvat~tagcs of wireless include the common requirement by providcrs tlzat a 

customer agree to a servicc contract, often for nlultiplc ycxs. The rural ILECs have no such 

bi.iding scrvicc requirements. 

(29) This Commission also has no authority to regulatc thc rates of wireless provicl.ers.'2 The 

incumbent carriers' ratcs are regulated and these cornpanics must seek approval by this 

Commission before amending thcm. A wireless proviclcr may alter: its ra.tes with no explanation 

or regulatory oversight. While this is certainly a competitive advantage in the marketplace, it 

raises .Ibr this Commission the concern ~Sprcdatory pricing 'behavior. This will bc olrcvcn. 

greater concern in thc future if the FCC adopts thc recommendation 1.0 limit support to a singlc, 

primary line per ho~sehold . '~  In thc far more fiercely coinpetitivc atmosphere for Universal 

Service dollars such a decision would crcatc, predatory pricing is not an insi&mificant possibility. 

(30) At the prescnt time, -he  ad.vanlages of dcploying wireless servke 013 the broadest possible 

scale outwcigh the disad.vmtages, as wcll as furthering the gods of the Act. 'However, in order 

to assure that thc cornpetiiive goals ol'thc Act arc met but not abused, wc shall req~lire wireless 

ETCs to make d l ,  scrvice ofkings available on their respective intcrnet web sites, make 

available to the Commission all documentation to support t l~c  retail rates offerccl in xcas in 



W&I& h e  cs;nier receives federa? universal scrvicc funds, and to file md update Lifeline/l,inkup 

tariffs for Commission approval. 

(3 1) ~ente&ial must agree to these requirements before the rcmaindcr of this Ordm will be 

cfiectuated but otherwise we find designation of Ccntcnnial as an ETC under this consideration 

is in the public interest. 

5. Cream skimming analvsi s 

(32) Another concern of designating competitive ETCs is that a competitor.shal1 solicit and 

serve only in the high density, low cost arcas of a rural telephone company's study ma14 

Mississippi is an overwhelmingly rural stale. According to the 2000 Fcdcral Cm.sus, only lhrec 

Mississippi citics arc classified as non-rural in this context, having popu1ati.on.s of 50,000 or more 

residents." As apraclical reality, thcrc arc no high-dcnsity, low cost areas by iradjlional 

definition outside of these thrcc population centers, none oSwhich are located within .RSAs 8 and 

9 and thus thcrc is no c r c m  to skim. 

(33) However, there arc arcas of higher population concentrations than others even within an 

officially rural area. We must closcly review applications which seek LO serve only in those 

lGAs of higher population whcre a ma1 telephone company maintains several wire ccntas in 

dii:fe~ent WAS. We must also he concerned about competitive wirclcss providers who only 

advertise and mA~e available its s c ~ ~ i c c s  in the most hcavilypopulated portions oPa r ~ r a l  

incumbent's study arca dcspitc licensure to serve a11 entire study area. 

'"irgi~lin Cellular Mernorn?ztJzrm Opinion and Order (T 32). 
15 Hiloxi-50,644 

(hEport-71,127 . 
Jackson-184,256. 



(34) '1'11~ FCC has rnadc our analysis infifiaitcly morc manageable by their method of issu:ing 

cellular servicc liccnses with clearly defined geographical boundaries. These boundaries arc 

static am1 apply lo all providers licensed in a particular markct or nlral arca. 

(35) All competitive ETCs sliall bc rcquircd to advcrtisc and make scrvice available 

throughout the entirety of their FCC-liccnsed arca. Failurc to do so is .rnorc often th.an not an 

alkr-the-fact discoveryrather than a problem which may be avoided in advance. However, io  

order to avoid noncompliance as much as is feasible, we shall also require the following 

I . Submission ol:quasterly reports detailing lhe nuniber of service requests in the 
licensed arca which go unfulfilled and the basis Ibr the rehsal of servicc. 

2.  Submission of an initial bui1.d-out plan, for arcas where facilities do not yct 
exist upon dcsignation as an cligible carries-. 

3. Submission of maps showing exisling kcilities, coverage area, and 
planned sites of o& facilities upon dcsignation as an eligible canier and updated 
;~nnuall.y. 

4. Submission o.Ca yearly Universal Service Plan on June lSL of each yea- for 
the Commission's use in complying with the Octobcr 1 ccrtification deadline set 
forth by the FCC. The plal shall include the amount of universal service fi~nds 
the company cxpects to rcccivc thc followin.g year and the company's proposed 
use of thosc funds. 

5.  The company s11a11 fi1.c quartcrly rcports ofthc amount of utllvcrsal frmds 
received for the quartcr and updatcs of thc progrcss of t1i.c projccts previously 
approved by thc Co.mniissio.n. 

(36) Oncc agai:n, Centennial has previously agreed to assume some orthese reporting 

obligations but not all. Agrccmcnt with all rcquircments is .r,ccessary hcforc thc rcmaiader o r  

this Order will become effective. 

(37) Upon consideration of all availablc facts and policy considerations, we find designation 

of Centennial as an ETC in M.ississi.ppi RSAs S and 9 consistent with .the public intercst. 

(38) 'I'he study area of Gcorgctown Tclcplione Company is wholly encompassed within RSA 

9. Al.ltcl of Mississippi, lilc., a disaggegated caries, serves areas both. .within and wifliout RSA 



9, including a wire center locatcd in Florcnce, Mississippi. Although thc bulk c;f Al!:elYs 

Florence wire ccntc.r .Is located outside of RSA 9, a small portion does cross into that study area. 

Co.ns.istcnt with FCC prccedcnt, Cclrtcnhial Ccllular is not grantcd .ETC designation for th.c 

Florence wire center, only for Alltel's Bassfield and Prentiss wire cerilers, both of which are 

located cntircly within RSA 9. Franklin Tclcphonc Company scrvcs arcas in both RSA 8 an.d 9, 

as wcU as areas in southeast Mississippi and northeast Mississippi, areas outside the scope 01 

Centenni,al.'s FCC liccnscd arca. Ccotcnnial is not Zcgally mtlm-ixcd to :rc-ndcr service in  thc 

'portions of Franklin's study arca locatcd outside of RSAs 8 and 9. For this reason, the study area 

of Franklin Telephone Con~pany, Inc., is subjecl to redefinition with FCC approval pursuant to 

47 C.F.R. $ 54.207. 

I'I lS, TKEIIEFOIIE, OII'DEIU3D: 

(1) The Application of Centennial Cellular Tn-State Operating Partnership and Centennial 

Claibornc Ccl1ul.x Corporation for ddesign.ation as an cligible telecom~nunications canier in thc 

State ofMississippi in Rural Study Areas 8 and 9 for which it holds valid licensure issued by the 

Fcdcral Conmunications Commission is GRANTED. Centennial shall provide servicc cither 

through its own facilities or through its own facilities in combination with resale to all 

subscribers upon request in its designiited area. 

(2) ?his Crder is conditioned upon Centeimial's f~nnal, written acceptam of th_c 

rcqu,irc~t~cnts b.crein dctailcd. 

(3) 'l'his Order is conditioned upon acceptance by the Federal. Communicati.ons Commission 

of a Petition to Redcfule the Study kea of Yranklin Telephone Company, Tnc. 

(4) Tld.s dcsip.ation is for federal universal service funds, md is based on federal rules and 

guidelines as they presently exist. Tbis C o ~ s s i o n  retains continuing jurisdiction to review, 



modiljr or rcvoke its designation. Additionally, should my substan!ive idormation in this 

docket supplied by Centennial prove inaccurate, the tiesipation oTCentennia1 as an E'iC is 

s~ibject to revocation. 

(5) Thc qtire filc of thc Conmj.ssion and all rcsponscs t~ all discovery rcqucsts of the 

Mississippi Public Utilities Staff are specially made part or the record in this matter. All 

information or docummts submitted to the Conimission as proprietary or confidential sliall 

remain .under seal. 

S O  ORDERED, this the 1.0"' day oSAugust, 2004. 

Chairman Ro Robinson voted &, Vice Cl~airmm Nielsen Cockan voted -%.= 
Commissioner Michael  alla ah an voted , F-- 

MISSISSIPPI PUBLIC SERVICE COMMl'SSI'ON 

..-.--ATTEST: A TRIJE COPY ..r. 

,:; ... . 
..' .. .- . ,.. . -. J -, ,/C;'"- . . 

--.A_ , . . ,. -7 p ,p 
;. . . 2: h,.. -~&,L-:/A-,<: \. b .h . . . -- 
B 1 W  'U. R%Y, ~xecutiv&~ekre$ir~ 

, Vice-Chairman 

..,. 

MICHAEL CALLAHAN, Cornmissio~ier 
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H 
Supreme Court of Nebraska. 

In re APPLICATION No. C-1889 OF GCC 
LICENSE CORPORATION (Western 

Wireless). 
State of Nebraska, Public Service Commission, 

Appellee, 
v. 

Arlington Telephone Company et al., Intervenors- 
Appellants, 

and 
Arapahoe Telephone Company et al., Intervenors- 

Appellees. 

June 28,2002. 

Wireless telecommunications carrier applied for 
designation as eligible telecommunications carrier 
(ETC), and rural telephone companies contested 
designation. The state Public Service Commission 
VSC) designated carrier as ETC. Rural companies 
appealed. The Supreme Court, Connolly, J., held that: 
(1) PSC was not required to engage in rulemaking to 
define term "public interest"; (2) exclusive ETC 
status was not a protected interest entitling rural 
companies to procedural due proces; (3) PSC 
properly defined "public interest"; (4) PSC's 
determination that carrier would offer required 
services was supported by evidence; and (5) 
companies' argument that PSC violated stay was 
moot. 

West Headnotes 

Public Utilities -194 
3 17Ak194 Most Cited Cases 

Appropriate standard of review for appeals from 
Public Service Commission is review for errors 
appearing on the record. 

121 Administrative Law and Procedure -741 
15Ak741 Most Cited Cases 

When reviewing order for errors appearing on the 
record, inquiry is whether decision conforms to the 
law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. 

Statutes -176 
3618176 Most Cited Cases 

Statutory interpretation presents a question of law. 

J4J, Appeal and Error. t"==;;3842(1) 
30k842(1) Most Cited Cases 

When reviewing questions of law, appellate court has 
obligation to resolve questions independently of 
conclusion reached by trialcourt. . 

J5J Statutes -188 
361k188 Most Cited Cases 

J5J Statutes -190 
361k190 Most Cited Cases 

In absence of anythtng to the contrary, statutory 
language is to be given its plain and ordinary 
meaning; appellate court will not resort to 
interpretation to ascertain meaning of statutory words 
which are plain, direct, and unambiguous. 

Telecommunications -7 
372k7 Most Cited Cases 

State Public Service Commission (PSC) was not 
required to engage in rulemaking to define term 
"public interest" as used in federal statute concerning 
eligiile telecommunications carriers (ETC). 
Communications Act of 1934,s 214(e), as amended, 
47 U.S.C.A. 6 214(e); Neb.Rev.St. 6 6 75-110, &- 
901.86- 1406. 

J7J Constitutional Law -254.1 
92k254.1 Most Cited Cases 

J7J Constitutional Law -277(1) 
92k277(1) Most Cited Cases 

J7J Constitutional Law -278(1.1) 
92k278(1.1) Most Cited Cases 

First step in due process analysis is to identify 
property or liberty interest entitled to due process 
protections; if significant property inteiest is shown, 
due process requires notice and opportunity to be 
heard that is appropriate to nature of case. U.S.C.A. 
Const.Amend. 14. 

182 Constitutional Law -297 
92k297 Most Cited Cases 
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3 17Ak190 Most Cite3 Cases 
Telecommunications -461.5 

372k461.5 Most Cited Cases 

Exclusive eligible telecommunications carriers (ETC) 
status was not a protected interest entitling incumbent 
rural carriers to procedural due process under federal 
law, and thus rural carriers were not entitled to notice 
&om state Public Service Commission (PSC) before 
PSC designated ETC status upon wireless carrier. 
U.S.C.A. ConstAmend. 14. 

191 Telecommunications -461.5 
372k461.5 Most Cited Cases 

State Public Service Commission (PSC) properly 
defined "public interest," as used in federal statute 
concerning eligible telecommunications carriers 
(ETC), when deciding wireless telecommunications 
carrier's application for designation as an ETC, since 
PSC considered both whether service area was large 
enough to prevent harm to consumers by cherry 
picking and whether rural areas in question could 
support more than one ETC. Communications Act of 
1934. F 214, as amended, 47 U.S.C.A. 6 214. 

IL0_1 Administrative Law and Procedure -751 
15Ak75 1 Most Cited Cases 

Courts must give substantial deference to regulatory 
agency's judgment about how best to serve public 
interest. 

1111 Statutes -199 
361k199 Most Cited Cases 

Words "public interest" in a federal regulatory statute 
take meaning fiom purposes of regulatory legislation. 

TeIecommunications -46i.5 
372k46 1.5 Most Cited Cases 

Determination of state Public Service Commission 
(PSC) that wireless telecommunications canier, 
which had applied for designation as eligible 
telecommunications carrier (ETC), wouId offer 
services required under federal law was supported by 
carrier's evidence that it was willing and able to 
provide all services required under federal law, 
although rural telephone companies opposing 
carrier's application presented evidence to the 
contrary. Communications Act of 1934, F 6 214(e'), 
254(c), as amended, 47 U.S.C.A. 6 6 214(e), 254(c). 

1131 Public Utilities -190 

Determinations by state Public Service Commission 
(PSC) are matters peculiarly within its expertise and 
involve breadth of judgment and policy 
determination that should not be disturbed by 
appellate court in absence of showing that action of 
commission was arbitrary or unreasonable. 

1141 Teleeommunications -461.5 
372k461.5 Most Cited Cases 

Argument by rural telephone companies that state 
Public Service Commission (PSC) violated statutory 
stay provisions applicable on appeal fiom PSC 
decision designating wireless telecommunications 
carrier as eligible telecommunications carrier (ETC) 
was moot, since Supreme Court both denied 
companies' motion for emergency relief and affirmed 
PSC's decision. Neb.Rev.St. (j 75.134(3). 

1151 Action -6 
13k6 Most Cited Cases 

Case becomes "moot" when issues initially presented 
in litigation cease to exist, when litigants lack legally 
cognizable interest in outcome of litigation, or when 
litigants seek to determine question which does not 
rest upon existing facts or rights, in which issues 
presented are no longer alive. 

**46 5)dlabus by the Court 

*I67 1. Public Service Commission: Appeal and 
Error. The appropriate standard of review for 
appeals fiom the Nebraska Public Service 
Commission is a review for errors appearing on the 
record. 

**47 2. Judgments: Appeal and Error. When 
reviewing an order for errors appearing on the record, 
the inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. 

3. Statutes: Judgments: Appeal and Error. 
Statutory interpretation presents a question of law. 
When reviewing questions of law, an appellate court 
has an obligation to resolve the questions 
independently of the conclusion reached by the trial 
court. 

4. Statutes: Appeal and Error. In the absence of 
anything to the contrary, statutory language is to be 
given its plain and ordinary meaning; an appellate 
court will not resort to interpretation to ascertain the 
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meaning of statutory words which are plain, direct, 
and unambiguous. 

5. Public Service Commission: Words and 
Phrases. Neb.Rev.Stat. 6 6 75- 110 (Reissue 1996), 
86-1406 (Reissue 1999), and 84-901 (Reissue 1999) 
do not require the Nebraska Public Service 
Commission to engage in rulemaking to define the 
term "public interest" in a federal statute. 

6. Due Process: Property. The hrst step in a due 
process analysis is to identify a property or liberty 
interest entitled to due process protections. 

7. Due Process: Notice. If a significant property 
interest is shown, due process requires notice and an 
opportunity to be heard that is appropriate to the 
nature of the case. 

'8. ~elecommunications: Due Process. Exclusive 
eligible telecommunications carrier status is not a 
protected interest entitling incumbent rural telephone 
carriers to procedural due process under federal law. 

9. Administrative Law: Public Policy. Courts 
must give substantial deference . to a regulatory 
agency's judgment about how best to serve the public 
interest. 

10. Statutes: Public Policy: Words and Phrases. 
The words "public interest" in a federal regulatory 
statute take meaning from the purposes of the 
regulatory legislation. 

11. Public Service Commission: Appeal and 
Error. The appellate courts review a decision of the 
Public Service Commission for errors appearing on 
the record. 

12. Public Service Commission: Appeal and 
Error. Determioi!tiom 5y the Public Service 
Commission are matters peculiarly within its 
expertise and involve a breadth of judgment and 
policy determination that should not be disturbed by 
an appellate court in the absence of a showing that 
the action of the commission was arbitrary or 
unreasonable. 

13. Moot Question: Words and Phrases. A case 
becomes moot when the issues initially presented in 
the litigation cease to exist, when the litigants lack a 
legally *I68 cognizable interest in the outcome of 
litigation, or when the litigants seek to determine a 
question which does not rest upon existing facts or 
rights, in which the issues presented are no longer 

- - alive. 

Kellv R Dahl and John W. McMullen, of Baird, 
Holm, McEachen, Pedersen, Hamanu & Stmsheim, 
L.L.P., Omaha, for appellants. 

Steven G. Sedin, of Crosby Guenzel, L.L.P., 
Lincoln, and Mark J. Ayotte, and Phili~ R. 
Schenkenberrr, of Briggs and Morgan, P.A., St. Paul, 
MN, for appellant GCC License Corporation 
(Western Wireless). 

**48 Don Stenber~  Attorney General, and L. Jay 
Bartel, Lincoln, for appellee Nebraska Public Service 
Commission. 

NENDRY, C. J., WRIGHT, CONNOLLY, 
GERRARD. STEPHAN, McCORMACK, and 
MJLLER-LERMAN, JJ. 

CONNOLLY, J. 

GCC License Corporation is a wholly owned 
subsidiary of Western Wireless Corporation, doing 
business in Nebraska as Cellular One (Western 
Wireless). It was designated by the Nebraska Public 
Service Commission (PSC) as an eligible 
telecommunications carrier (ETC) under 47 U.S.C. Q 
214(eX2) ISuvp. V 1999), part of the federal 
Telecommunications Act of 1996. Designation as an 
ETC makes a company eligible for state and federal 
funding to ensure that all consumers have access to 
affordable telephone service, a concept that is 
generally referred to as "universal service." See, 
e.g., Alenco Communications, lnc. v. F.C.C.. 201 
F.3d 608 (5th Cir.2000). The appellants are rural 
Nebraska telephone companies who intervened in the 
PSC action to contest the designation of Western 
-Wireless as an ETC. 

The appellants contend that to receive ETC 
designation, Western Wireless had to prove that the 
designation would be in the public interest under 47 
U.S.C. 6 214(eI. They argue that the PSC was 
required to engage in rulemaking to d e h e  the term 
"public interest." They also argue that even if 
rulemaking is not required, the PSC adopted the 
wrong test to define the public *I69 interest and that 
the designation of Western Wireless as an ETC was 
not supported by the evidence. They further argue 
that the PSC, by certifying Western Wireless' ETC 
status to the Federal Communications Commission 
(FCC) after an appeal was aed ,  violated a stay 
provision in Neb. Rev Stat. 6 75- 134(3) 
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instead of inside where it could affect medical 
devices. 

We determine that rulemaking was not required and 
that Western Wireless met its burden of proof that it 
was eligible for ETC designation. We affirm. 

BACKGROUND 
APPLICATION PROCEEDINGS 

In August 1998, Western Wireless applied for 
designation as an ETC in multiple service areas, and 
the appellants intervened. A hearing was held on the 
application in October 1999. All parties provided 
evidence regarding the definition of public interest 
and whether designation of Western Wireless as an 
ETC was in the public interest. 

Gene DeJordy, an attorney and Western Wireless' 
representative on a rural task force established by the 
"Federal State Universal Service Joint Board," 
testified for Western Wireless as follows: He stated 
that the federal Telecommunications Act of 1996 and 
the Nebraska Telecommunications Universal Service 
Fund Act established a mechanism to achieve a 
competitive universal service market by bringing the 
benefits of competition to rural areas. The acts allow 
incumbent local exchange carriers, as well as 
competitive carriers, to enter universal service market 
areas by seeking ETC status. He testified that 
Western Wireless was capable of offering universal 
service to rural customers if it was given ETC status. 
Western Wireless met all of the criteria for ETC 
designation, including the ability to offer required 
supported services, such as access to required 
emergency services. 

Western Wireless planned to implement a universal 
service offering through the use of wireless local loop 
technology. Using this system, customers would use 
a "*49 wireless system for their home telephone that 
would be compatible for use with computers and fax 
machines. DeJordy explained that wireless loop 
technology has a more powerll output than a 
handheld wireless telephone and that the quality of 
service with a wireless *I70 loop system was equal 
to, or better than, a landline system. He conceded 
that terrain could cause a signal to be unavailable to a 
handheld cellular telephone in certain areas, but 
indicated that the stronger signal of the wireless loop 
system would generally prevent that problem. He 
also stated that a signal could be optimized at a 
location by using antennas. Additional cellular sites 
would be constructed to make service available to all 
areas if necessary. He conceded that the wireless 
loop service would not likely be installed in hospitals 
because the antenna would have to be placed outside 

DeJordy fixher testified that Western Wireless 
would offer the services at a fixed monthly rate 
similar to what was offered by the incumbent 
telephone companies. Western Wireless would also 
provide an expanded local calling area. According 
to DeJordy, some customers would likely keep their 
service with the incumbent local carrier, but would 
use Western Wireless' services as a second telephone 
line instead of seeking two lines with the incumbent 
canier. 

DeJordy testified that designation of Western 
Wireless as an ETC was in the public interest by 
providing rural customers with a choice between 
service providers. Western Wireless would provide 
a new and innovative service with some extra 
features such as 24-hour customer service, some 
mobility of the telephone, and expanded local calling 
areas. Western Wireless did not provide an 
economic study regarding the impact a second ETC 
would have on incumbent rural telephone carriers. 

Cynthia Bittinger, the secretary-treasurer for a local 
exchange carrier, testified on behalf of the appellants. 
She testified as follows: Western Wireless had not 
provided enough information to show that it would 
support the services necessary for ETC designation 
and had not disclosed the prices and terms under 
which it would offer services. Designation of 
Western Wireless as an ETC was not in the public 
interest because it would jeopardize the ability of 
incumbent rural carriers to provide basic and 
advanced services to their customers due to lost 
revenues. She suggested that costs to consumers 
would rise because of the possibility that a universal 
service surcharge paid by customers would need to 
be increased to "171 support multiple ETC's in rural 
areas. Bittinger expressed doubt that the economy of 
rural areas could support two ETC1s, especially if the 
fund had to be adjusted for consumers who carried 
lines with both carriers. She knew of customers who 
had experienced dead spots in her area where they 
were unable to receive a signal when using 
conventional mobile cellular services provided by 
Western Wireless. 

Steven Watkins, a consultant and attorney, testified 
for the appellants as follows: Western Wireless had 
failed to provide sufficient detail regarding the terms 
and conditions under which it would offer or provide 
universal service in a manner that would satisfy the 
conditions necessary for ETC designation. 
Designation of Western Wireless was not in the 
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public interest because if the funds available were 
diluted due to multiple ETC's, all the carriers might 
be prevented from upgrading services in high cost 
areas and rural customers might be subjected to 
higher rates. He believed that Western Wireless did 
not have the capacity to serve all the customers **50 
in an area as a carrier of last resort. On cross- 
examination, he stated his disagreement with existing 
federal rules and admitted that he believed it would 
never be in the public interest to designate an 
additional ETC in a rural telephone company area. 

Donald Macke, an economist and the executive 
director of the Nebraska Rural Development 
Commission, reviewed Western Wireless' application 
for ETC designation and wrote a detailed report of 
his findings. Based on standards used to determine 
whether to assist development projects, Macke 
testified that it was not in the public interest to 
designate Western Wireless as an ETC because the 
ability of rural markets to support a single provider 
was in question and they could not support multiple 
providers. 

Barbara Wilcox, the director of product and market 
issues for U S West Communications, Inc., testified 
that Western Wireless1 serGices might not be 
affordable to all customers. She testified that 

. .  . Western Wireless 'should be required to file a 

business plan and present details regarding the costs 
of their services before ETC designation could be 
granted. She admitted that U S West 
Communications did not file a business plan when it 
was designated as an ETC. 

"172 PSC FINDINGS 

In November 2000, the PSC granted Western 
Wireless' application for ETC designation. In its 
order, the PSC stated that it must be shown by clear 
2nd convinckg svide~ce that desigaatioii of a second 
ETC in a rural area is in the public interest. The 
PSC found that the purpose of the public interest 
requirement of 47 U.S.C. F 214fe) was not to protect 
rural telecommunications companies fiom 
competition but to ensure that rural areas receive the 
same benefits as urban areas. The PSC determined 
that the public interest requirement is centered on a 
threshold issue of whether a proposed application has 
defined its service area reasonably enough to prevent 
" 'cherry picking1 " of desirable customers by 
incoming ETC's. The PSC determined that the 
designated service area was large enough to prevent 
cherry-picking. The PSC then determined that 
Western Wireless also offered additional benefits to 
the public interest such as an expanded calling area 

and mobility. 

The PSC found the report written by Macke to be 
unpersuasive. The PSC found that the report 
suggested that it should consider the ability of 
Western Wireless to provide high quality voice, 
video, and data services as part of the public interest 
test and suggested that comparisons of capability 
should be made with existing rural 
telecommunications providers. The PSC found that 
there was no basis in law for these suggestions. The 
PSC also made note of an admission in the report that 
Macke lacked the expertise to evaluate the 
capabilities of wireless technology. 

The PSC determined that Western Wireless had 
provided sufficient and credible evidence that it was 
willing and capable to provide the services required 
by federal law. The PSC determined that federal law 
did not require that the services should already be 
offered and was more concerned with whether the 
carrier was willing to provide them. Because the 
PSC determined that Western Wireless was willing to 
offer the required services and that designation of 
Western Wireless as an ETC was in the public 
interest, it granted the application. 

The appellants moved for reconsideration. In their 
motion, the appellants stated that in a posthearing 
brief, they (1) "suggested that adopting standards to 
define the 'public interest' might require a rulemaking 
prior to proceeding with the **51 Application"; "173 
(2) alleged that the PSC had inappropriately adopted 
a new public interest standard; (3) alleged that 
rulemaking was required; (4) alleged that they were 
denied due process; and (5) alleged that the PSC 
applied the wrong criteria to determine the definition 
of public interest. After a hearing, the motion for 
reconsideration was denied. 

Tine appellanis fled a notice of appeai on March 19, 
2001. On March 29, the PSC certified to the FCC 
that Western Wireless had been designated as an 
ETC. The PSC informed the FCC that a notice of 
appeal had been filed and that the appellants were 
contending that the notice of appeal held the order 
granting ETC status in abeyance under Nebraska law. 
The PSC informed the FCC that oral arguments 
would be held regarding the effect of the notice of 
appeal and that the PSC would inform the FCC of 
any additional findings on the subject. The PSC 
informed the FCC that if the designation as an ETC 
was not modified or held in abeyance by the 
Nebraska courts, that Western Wireless would be 
eligible to receive federal universal service funding. 
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On April 12,2001, the appellants filed a motion for 
emergency relief and to compel compliance with 5 
75-134(3), arguing that under 3 75-134. the order of 
the PSC was held in abeyance while the appeal was 
pending. The appellants requested that this court 
order the PSC and Western Wireless to honor the stay 
imposed by 6 75-134. Western Wireless responded 
that the PSC stated in its order that the order 
constituted a certificate of ETC designation and that 
6 75-134 does not hold in abeyance an order 
authorizing the issuance of a certificate. This court 
overruled the motion. 

ASSIGNMENTS OF ERROR 

The appellants assign, consolidated and rephrased, 
that the PSC erred by (1) adopting a public interest 
test without complying with rulemaking provisions of 
the Administrative Procedure Act, (2) depriving them 
of due process by conducting a hearing before 
determining public interest criteria, (3) applying the 
wrong standards to define the term public interest, (4) 
determining that Western Wireless had met its burden 
of proof for ETC designation, (5) altering their 
service areas, and (6) implementing its order after an 
appeal was filed. 

"174 STANDARD OF REVIEW 

JlJ The appropriate standard of review for appeals 
kom the Nebraska Public Service Commission is a 
review'for errors appearing on the record. Nebraska 
Pub. Sew. Comm. v. Nebraska Pub. Power Dish. 256 
Neb. 479.590 N.W.2d 840 (19991. 

121 When reviewing an order for errors appearing on 
the record, the inquiry is whether the decision 
conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor 
unreasonable. & 

Statutory interpretation presents a question of 
law. Manker v. Manker. 263 Neb. 944, 644 N.W.2d 
522 (2002). When reviewing questions of law, an 
appellate court has an obligation to resolve the 
questions independently of the conclusion reached by 
the trial court. Smeal v. Olson, 263 Neb. 900, 644 
N.W.2d 550 (2002). 

ANALYSIS 
RULEMAKING 

The appellants contend that the PSC was required to 
engage in rulemaking under the Administrative 

I Procedure Act to determine the definition of "public 
interest" found in 47 U.S.C: 4 214feL which 

provides: 
""52 Provision of universal service 
(1) Eligible telecommunications carriers 
A common carrier designated as an eligible 
telecommunications canier under paragraph (2), 
(3), or (6) shall be eligible to receive universal 
service support in accordance with section 254 of 
this title and shall, throughout the service area for 
which the designation is received-- 
(A) offer the services that are supported by Federal 
universal service support mechanisms under 
section 254(c) of this title ... and 
(B) advertise the availability of such services and 
the charges therefor' using media of general 
distribution. 
(2) Designation of eligible telecommunications 
carriers 
A State commission shall upon its own motion or 
upon request designate a common carrier that 
meets the requirements of paragraph (1) as an 
eligible telecommunications "175 canier for a 
service area designated by the State commission. 
Upon request and consistent with the public 
interest, convenience, and necessity, the State 
commission may, in the case of an area served by a 
rural telephone company, and shall, in the case of 
all other areas, designate more than one common 
carrier as an eligible telecommunications carrier 
for a service area designated by the State 
commission, so long as each additional requesting 
carrier meets the requirements of paragraph (I). 
Before designating an additional eligible 
telecommunications carrier for an area served by a 
rural telephone company, the State commission 
shall h d  that the designation is in the public 
interest. 

Section 214(6) provides authority for the FCC to 
designate an ETC using identical criteria when an 
area does not fall under the jurisdiction of a state 
commission. 

Neb.Rev.Stat. 6 75-1 10 (Reissue 1996), pertaining 
to the PSC, provides: 

The Public Service Commission shall adopt and 
promulgate rules and regulations for the 
government of its proceedings, including rules of 
procedure for notice and hearing. The commission 
shall adopt and promulgate rules and regulations 
which the commission deems necessary to regulate 
persons within the commission's jurisdiction. The 
commission shall not take any action affecting 
persons subject to the commission's jurisdiction 
unless such action is taken pursuant to a rule, 
regulation, or statute. 

The Nebraska Telecommunications Universal 
Service Fund Act provides: "The commission shall 
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determine the standards and procedures reasonably 
necessary, adopt and promulgate rules and 
regulations as reasonably required, and enter into 
such contracts with other agencies or private 
organizations or entities as may be reasonably 
necessary to efficiently develop, implement, and 
operate the fund." Neb.Rev.Stat. 6 86-1406 
(Reissue 1999). 

In the absence of anything to the contrary, 
statutory language is to be given its plain and 
ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. 
Manker v. Manker, 263 Neb. 944, 644 N.W.2d 522 
/2002); Chambers v. Lautenbaunh, 263 Neb. 920, 
644 N.W.2d 540 (20021. 

"176 Here, the PSC was required to determine 
the meaning of the term "public interest" as used in 
47 U.S.C. 6 214(6). Section 75-1 10 requires the 
PSC to promulgate rules only for the government of 
its proceedings, including rules of procedure for 
notice and hearing and rules which the commission 
considers necessary **53 to regulate persons within 
its jurisdiction. We read nothing in 6 75-1 10 that 
requires the PSC to engage in rulemaking when 
defining terms in a federal statute unless the PSC first 
considers that such action is necessary. Indeed, 5 
75-1 10 allows the PSC to take any action pursuant to 
a statute. Likewise, nothing in 6 86-1406 requires 
the PSC to engage in rulemaking to interpret federal 
law in conjunction with the administration of the 
Nebraska Telecommunications Universal Service 
Fund. 

The appellants argue, however, that the definition of 
a "rule" in Neb.Rev.Stat. 6 84-901 (Reissue 1999) 
requires the PSC to engage in rulemaking. They also 
point tn m lotmce h m&er ~ ~ n t e x t  which the 
PSC engaged in rulemaking to define the "public 
interest." Section 84-901 defkes a rule or regulation 
in part as: 

(2) Rule or regulation shall mean any rule, 
regulation, or standard issued by an agency, 
including the amendment or repeal thereof whether 
with or without prior hearing and designed to 
implement, interpret, or make specific the law 
enforced or administered by it or governing its 
organization or procedure. 

the PSC is allowed to engage in rulemaking when it 
considers it to be necessary and that a rule is allowed 
to encompass interpretation of law does not impose 
any affumative rulemaking requirement. Here, the 
PSC did not consider it necessary to engage in 
rulemaking to interpret the meaning of the term 
"public interest." The PSC was not required to 
engage in rulemaking to reach that determination. 
The appellants' assignment of error is without merit. 

*I77 DUE PROCESS 

The appellants next contehd that they were denied 
due process because the PSC announced a rule 
regarding public interest without first notifying them 
regarding what that rule was. 

j7J The first step in a due.process analysis is to 
identify a property or liberty interest entitled to due 
process protections. Marshall v. Wimes, 261 Neb. 
846. 626 N.W.2d 229 (20011 If a sigmficant 
property interest is shown, due process requires 
notice and an opportunity to be heard that is 
appropriate to the nature of the case. See Prime 
Realm Dev. v. City o f  Omaha, 258 Neb. 72, 602 
N.W.2d 13 (1999). 

The Washington Court of ~ ~ ~ e a l s  recently held that 
ETC status is not a protected interest that entitles 
incumbent telephone companies to procedural due 
process under federal law. W7TA v. m T C ,  110 
Wash.A~p. 498. 41 P.3d 1212 (2002). The 
Washington Court of Appeals noted that the language 
of 47 U.S.C. 6 214 does not protect incumbent 
telephone carriers from competition. Rather, the 
customers' interests, instead of the competitors' 
interests, control an agency's decision under the act. 
Thus, the court reasoned, an incumbent carrier did 
not have a constitutionally protected interest in the 
designation of another carrier as an ETC. 

We agree with the reasoning of the Washington 
Court of Appeals. Section 214(eM21 gives a state 
commission discretion to designate more than one 
ETC in a rural service area. & The 
Telecommunications Act does not mention protecting 
the private interests of incumbent rural carriers, who 
are often exclusive ETC's simply by default as the 
sole service provider operating in a particular area. 

Although 6 84-901 states that a rule may include a Because exclusive ETC status is not a protected 
standard designed to interpret law, it provides a interest entitling incumbent **54 rural carriers to 
definition only of the term "rule" and does not create procedural due process under federal law, the 
any a h a t i v e  duties for the PSC to engage in appellants' due process claim is without merit. We 
rulemaking when interpreting a federal statute. That need not reach the second step in the analysis. See 
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id. - 

APPLICATION OF PUBLIC INTEREST TEST 

f9J The appellants contend that the PSC applied the 
wrong factors to determine the definition of public 
interest. The appellants contend that the PSC should 
have considered the effect of a second "178 ETC on 
incumbent telephone carriers and whether the service 
area could support more than one ETC. 

JlOlrlll It has been stated that "[clourts must give 
substantial deference to a regulatory agency's 
judgment about how best to serve the public interest." 
WITA. 110 Wash.Avu. at 515-516. 41 P.3d at 1221. 
citing FCC v. WNCN Listeners Guild. 450 U.S. 582, 
101 S.Ct. 1266. 67 L.Ed.2d 521 (19811. The U.S. 
Supreme Court has consistently stated that the words 
"public interest1' in a federal regulatory statute take 
meaning fiom the purposes of the regulatory 
legislation. NAACP v. FPC, 425 U.S. 662, 96 S.Ct. 
1806.48 L.Ed2d 284 (1976). 

The policy of Congress in creating a public interest 
requirement was to favor competition. See, e.g., 
Alemo Cominunications, Inc. v. F.C.C., 201 F.3d 608 
(5th Cir.2000): WITA, supra. Indeed, as one court 
has noted, the preamble to the Telecommunications 
Act states that it is " '[a]n act to promote competition 
and reduce regulation in order to secure lower prices 
and higher quality services for American 
telecommunications consumers and encourage the 
rapid deployment of new telecommunications 
technologies.' " 61 re GCC License Cop., 623 
N.W.2d 474.480 (S.D.20011 quoting Pub. Law 104- 
104, 110 Stat. 56 (1996). 

When considering whether it was in the public 
interest to designate Western Wireless as an ETC in 
Wyoming, the FCC, acting in the absence of a state 
commission, noted that an important goai of 47 
U.S.C. 6 214 is to open local telecommunications 
markets to competition. In the Matter o f  Federal- 
State Joint Board on Universal Service, 16 F.C.C.R. 
48 (2000). The FCC stated that competition benefits 
consumers in rural and high cost areas by increasing 
customer choice, innovative services, and new 
technologies. The FCC rejected the argument that 
rural areas are not capable of sustaining competition 
for universal service support. In particular, the FCC 
stated: 

We do not believe that it is self-evident that rural 
telephone companies cannot survive competition 
fiom wireless providers. Specifically, we h d  no 

I merit to the contention that designation of an 
additional ETC in areas served by rural telephone 

companies will necessarily create incentives to 
reduce investment in ini?astructure, raise *I79 
rates, or reduce service quality to consumers in 
rural areas. To the contrary, we believe that 
competition may provide incentives to the 
incumbent to implement new operating 
efficiencies, lower prices, and offer better service 
to its customers. 

16 F.C.C.R. at 57. The FCC, however, did not rule 
out considering evidence that a particular area could 
not sustain two ETC's. 

The FCC also allowed additional factors to be taken 
into consideration such as whether consumers would 
be harmed, whether they would be adequately served 
should the incumbent telephone company relinquish 
its ETC designation, and additional benefits to 
consumers. Id. The FCC designated Western 
Wireless as an ETC in Wyoming, noting that it had 
demonstrated a commitment and ability to provide 
*"55 services that minimized the risk that it might 
not satisfy its obligations as an ETC after 
designation. In reaching this determination, the FCC 
considered that Western Wireless already provided 
services in 17 states and that it was not convinced 
that incumbent carriers would relinquish their ETC 
status or withdraw service if Western Wireless was 
designated as an ETC. The FCC iiuther noted that as 
an ETC, Western Wireless would have a statutory 
duty to offer service to every customer within the 
service area. The FCC also noted additional benefits 
to consumers through designating Western Wireless 
as an ETC, such as providing a larger local calling 
area. Id. 

Here, the PSC defined "public interest" in a manner 
that is consistent with the Telecommunications Act 
and considered the purpose of the act of furthering 
competition. The PSC also considered whether the 
service area was large enough to prevent hann to 
consumers by I' ' chew pickiag' " and whether 
Western Wireless would make additional benefits 
available to consumers such as mobility and an 
expanded local calling area. Thus, the PSC applied a 
definition of "public interest" that mirrors the 
definition applied by the FCC. In its order, and 
particularly in its order denying the motion for 
reconsideration, the PSC made clear that it 
considered and rejected the argument of the 
appellants that the rural areas in question could not 
support more than one ETC. Accordingly, we find no 
error in the PSC's definition of "public interest." 

"180 BURDEN OF PROOF 

j7.J. The appellants argue that Western Wireless 
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failed to meet its burden of proof because it showed 
that it was wiUing to provide only required services 
and did not present specific evidence to show that it 
could do so if it became a carrier of last resort. 

This court reviews a decision of the PSC for 
errors appearing on the record. Nebraska Pub. Serv. 
Comm. v. Nebraska Pub. Power Dist., 256 Neb. 479, 
590 N.W.2d 840 (1999). Determinations by the PSC 
are matters peculiarly within its expertise and involve 
a breadth of judgment and policy determination that 
should not be disturbed by an appellate court in the 
absence of a showing that the action of the 
commission was arbitrary or unreasonable. See 1- 
An~zication o f  Jantzen, 245 Neb. 81-51 1 N.W.2d 504 
(1994). 

Section 214(e) requires a carrier seeking ETC status 
to demonstrate that it will "offer" services required 
under 47 U.S.C. 254(c) (Sum. V 1999). It has been 
held in another case involving Western Wireless that 
47 U.S.C. 6 214(eI requires applicants for ETC 
designation to show only that they are capable of 
offering or proviiling the required services. See I= 
GCC License Corn., 623 N.W.2d 474 (S.D.2001). 
The South Dakota Supreme Court stated that under 
47 U.S.C. 6 214(el a carrier designated as an ETC is 
eligible to receive universal service support, but ETC 
status does not make federal funding automatic. 
Thus, if a carrier wishes to receive subsidies, it must 
follow through on its intentions. I d  

Here, Western Wireless presented evidence that it 
was willing and able to provide all the services 
required by federal law. Although the appellants 
presented evidence to the contrary, the PSC was 
convinced that Western Wireless could offer the 
required services and that its ETC designation would 
be in the public interest. We determine that there 
was no error in the PSC's determiriath of this issue. 
Accordingly, we determine that this assignment of 
error is without merit. 

ALTERATION OF SERVICE AREAS 

The appellants contend that the PSC unlawfdly 
altered their service areas. ""56 The PSC was not 
asked to order, and did not order, a change in the 
appellants' service areas. Instead, the PSC "181 
designated Western Wireless as an ETC in each of 
the appellants' study areas. We have reviewed this 
assignment of error and find it to be without merit. 

the stay provision in 6 75-134131 They argue that 
under 6 75-134, the order of the PSC was held in 
abeyance while the appeal was pending. 

A case becomes moot when the issues initially 
presented in the litigation cease to exist, when the 
litigants lack a legally cognizable interest in the 
outcome of litigation, or when the litigants seek to 
determine a question which does not rest upon 
existing facts or rights, in which the issues presented 
are no longer alive. Eastroads v. Omaha Zonin~ Bd. 
ofAmeals. 261 Neb. 969,628 N.W.2d 677 (20011. 

This court has previously denied a motion for 
emergency relief filed by the appellants regarding 
this issue, and we now affirm the decision of the 
PSC. We determine that the issue is moot, and we do 
not address it. 

CONCLUSION 

We determine that the PSC was not required to 
engage in rulemaking to define the words "public 
interest" in 47 U.S.C. F 214(e). We also determine 
that the appellants were not denied due process when 
the PSC adopted and applied a definition of "public 
interest" We determine that the PSC did not err in 
the manner in which it defined "public interest" and 
in determining that Western Wireless met its burden 
of proof to show that it should be designated as an 
ETC. Finally, we determine that the PSC did not 
alter the appellants' service areas and that any issue 
regarding a stay is moot. Accordingly, we a& 

AFFIRMED. 

647 N.W.2d 45,264 Neb. 167 

END OF DOCUMENT 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMlSSION 

b '  

IN THE MATTER OF SMITH BAGLEY, WC. ) 
FOR DESIGNATION AS AN ELIGIBLE ) Utility Case No. 3026 
TELECOMMUNICATIONS CARRIER 1 
UNDER 47 U.S.C. 214(e)(2) 1 

PINAL ORDER 

THIS MATTER comes before the New Mexico Public Regulation Commission 

("Commission" or 'T\IMPRC") upon the Recommended Decision of the Hearing 

Examiner and Certification of Stipulation, issued by William J. Henmann on August 14, 

2001. Having considcrcd thc Recommended Decision, the Stipulatiou, Ult: record in this 

case, the Briefs, Exceptions, and other pleadings submitted, and being fully informed in 

the premises, 
.*? 

.. . .? 
THE COMMISSION FINDS AM) CONCLUDES: 

1. The.Commission accepts and adopts the Hearing Examiner's Statement of 

the Case through the time of the issuance of the Recommended Decision. 

2. The Commission accepts and adopts the Discussion and the Findings and 

Conclusions contained in the Recommended Decision as the Discussion 

and the Findings and Conclusions of the Commission. 

3.  Timely exceptions to the Recommended Decision were filed by the New 

Mexico Exchange Carriers Group. The Applicant in this case, Smith 

~ a ~ l e ~ ,  Inc. ("Applicant") timely tiled a Reply to Exceptions. 

Utility Case No. 3026 
FAFIAU, ORDER 



4. The Commission bas jurisdiction over the parties and the subject matter 6f 
@ --A&. 

this case. The Recommended Decision is well taken and should be 

adopted. 

5. We take note of, and express our agreement with, the Hearing Examiner's 

recommended Finding and Conclusion, as set forth in the Recommended 

Decision at Page 21, Paragraph 7, regarding amendment of the Stipulation 

to retain the provisions relating to service area and omit the mobility 

restrictions. 

6 .  We understand the concerns raised in the Exceptions filed by NMECG; 

however, we are not persuaded that NMECG1s proposed resolution of 

those concerns would be in the public interest. We believe that the 

Hearing Examiner's recommendations are well considered in all respects, 

and that they should be adopted as modified herein. 

IT IS THEIREFORE ORDERED: 

A. The Orders recommended by the Hearing Examiner, as set forth in Exhibit 

1 attached hereto, with the modifications set forth below, in Paragraphs B 

and C, are ADOPTED, APPROVED, and ACCEPTED as Orders of the 

Commission. 

B. The Commission's finding of eligibility is expressly conditioned upon the 

Commission's continuing jurisdiction over the parties and the subject 

matter of this case. In particular, this order is conditioned upon the 

(''ommission's continuing jurisdiction Lo regulatc wireless 

Utility Case No. 3026 
FPNAR. CB'RPdER 



telecommunications carriers and the services they provide to New Mexico 

comumers. 

C. The Commission exp~ssly reserves the right to maintain oversight over 

the services to be provide by the Applicant in connection with universal 

service fimding, and to require periodic reports to ensure that the 

Applicant is using such hding  for its intended purpose and that the 

Applicant is otherwise in complimce with applicable Commission rules 

and regulations. The Hearing Examiner's recommended orders, as set 

forth in the Recommended Decision at Page 22, Paragraph E, are modified 

to reflect a due date of September 20, 2002 instcau uf April 1, 2001 [sic] 

for the first annual compliance report. 

D. In the event of any material change in the applicable law governing this 

matter (including but not limited to actions of the New Mexico 

Legislature, the United States Congress. or the Federal Communications 

Commission), the Commission shall remain fiee to revisit its designation 

of Applicant as an Eligible Telecommunications Carrier. 

E. This Ordcr is cffcctive immedintely. 

F. This docket is closed. 

G. Copies of this Order shall be sent to all persons on the attached Certificate 

of Serv~ce. 

Utility (rase No. 3026 
iF'BN:Il. ORDER 



ISSUED under the Seal of the Commission at  Santa Fe, New Mexico, this 191h 

day of February, 2002. 

NEW MEXICO PUBLIC REGULATION COMMISSION 

m m n  
TONY SCHAEFER, C&GIRMAN 

Utility Case No- 3026 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

IN THE MATTER OF SMITH BAGLEY, INC. 
FOR DESIGNATION AS AN ELIGIBLE 

) 
) Utility Case No. 3026 

TELECOMMUNJCATIONS CARRIER UNDER 1 
47 U.S.C. 214(e)(2) ) 

RECOMMENDED DECISION OF THE HEARING EXAMINER 
AND CERTIFICATION OF STIPULATION 

William J. Herrmann, Hearing Examiner in this case, hereby submits this 

Recommended Decision and Certification of Stipulation to the New Mexico Public 

Regulation Commission ("Commission" or "NMPRC") pursuant to NMPRC Utility Division 

Rules. The Stipulation is attached hereto as Exhibit A. The Hearing Examiner 

recommends that the Commission adopt the following Statement of the Case and 

Discussion. 

STATEMENT OF THE CASE 

On April 27, 1999, Smith Bagley, Inc. ("SBI") dlbla Cellular One filed a Petition Tor 

Designation as an Eligible Telecommunications Carrier ("ETC") in order to be eligible to 

obtain federal Universal Service funding in portions of New Mexico. On August 17, 1999, 

SBI amended its Petition, narrowing the area of requested ETC designation to Native 

American lands within its service area. 

On June 1, 2000, the Commission designated William J. Herrmann as Hearing 

Examiner in this case. By Order dated June 23, 2000, a pre-hearing conference was 

scheduled for July 18, 2000. On July 13, 2000, SBI filed the Direct Testimony of Richard 

Watkins. SBI participated in the pre-hearing conference on July 18, 2000 via conference 

call. 



On July 18,2000, the Hearing Examiner issued a Notice of Hearing and Procedural 

Order in which it was Ordered, (1 ) that a hearing be held on September 21,2000, (2) that 

any interested person wishing to become a party to the proceeding file a motion to 

intervene by August 25, 2000, (3) that Intervenor and Staff testimony be filed by 

September ?1,2000, (4)  that rebuttal testimony be filed no later than September 18,2000, 

and (5) that a pre-hearing conference be held on September 13,2000. This Order also 

required that SBI mail a copy of the Order to those parties listed on the 

telecommunications service list and to the local exchange companies within the requested 

areas of ETC designation. SBI was also required to publish the Order in a newspaper of 

general circulation in its service area one time prior to July 28, 2000. 

On July 24,2000, SBI mailed a copy of the Notice of Hearing and Procedural Order 

to all parties on the telecommunications service list and to the local exchange carriers 

within its requested area of designation. On July 26, 2000 the Notice of Hearing and 

Procedural order wa-s published in the Albuquerque Journal, and a copy of the Affidavit of 

Publication was filed with the Commission on July 29, 2000. 

On August 2,2000, Qwest Corporation (formerly U.S. West Communications, lnc.) 

("Qwest") filed a Motion to Intervene in this case. On August 23, 2000, the New Mexico 

Exchange Carriers Group ("NMECG") filed 2 F.4otion for Leave to Intervene. 

On September 13,2000, a pre-hearing conference was held and was attended by 

SBI, the NMECG, and Commission staff. The parties agreed to continue the hearing until 

October 18, 2000. An Order was issued on September 13, 2000, reflecting this new 

hearing date. 
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Supplemental Direct Testimony of Richard Watkins was filed on October 16, 2000 

on behalf of SBI. The Commission Staff filed Prepared Direct Testimony of Jose R. 

Martinez, II on September 11, 2000. No other testimony was filed in this proceeding. 

The hearing in this case was held before the Hearing Examiner at the Commission's 

Utility Division offices and commenced on October 18,2000 and concluded on October 19, 

APPEARANCES 

For SBI: 

Robert M. Hall, Esq. 
Payne and Hall, P.C. 
6301 Indian School Road, N.E. - Suite 450 
Albuquerque, NM 871 76-5970 

- .  
David A. LaFuria, Esq. 
Lukas, Nace, Gutierrez and Sachs, Chartered 
11 11 19th Street, N.W. - Suite 1200 
Washington, DC 20036 

For NMECG: 

William P. Templeman, Esq. 
Comeau, Maldegen, Templeman & Indall, L.L.P. 
Post Offke Box 669 
Santa Fe, NM 87504-0669 

Fnr the Commission Staff: 

Avelino Gutierrez, Esq. 
Staff Counsel 
224 East Palace Avenue 
Santa Fe, New Mexico 87501 
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Other Appearances: 

None 

No appearance was made on behalf of the other intervenor in this case, Qwest. On 

motion of Staff Counsel, the Hearing Examiner terminated Qwest's status as an intervenor 

in this proceeding. 

The Hearing Examiner admitted into the record written and oral testimony from SBI 

witness Richard Watkins and from Staff witness Jose R. Martinez, II. The Hearing 

Examiner ordered SBI to submit a proposed Recommended Decision on or before 

November.9, 2000, as well as an accurate map depicting SBl's requested area of ETC 

designation on or before October 27,2000. SBI submitted its map October 26,2000. The 

Hearing Examiner ordered that briefs to be filed by the NMECG and the Staff by December 

1, 2000, with any reply briefs to be submitted by December 8, 2000. The record was 

closed, pending receipt of SBl's map. 

After the submissions of briefs in this proceeding and a Status Confcrence held on 

January 18, 2001, the Hearing Examiner, on January 19, 2001, reopened the record to 

take supplemental testimony on certain issues. These issues included whether the ETC 

service boundary was appropriate and whether a mobility restriction on the use of a 

wireless phone was necessary. In addition, the Hearing Examiner found that the record did 

not adequately consider certain findings required by the Federal-State Joint Board on 

Universal Service ("Joint Board"), Recommended Decision, 17 FCC Rcd 87 (1996). 

On February 21,3001. SRI submitted Supplemenfal Testimony of Richard Watkins 

supporting a decision that imposes no restrictions on mobility. Thereafter, Staff and SBI 
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drafted a Stipulation that resolved the remaining outstanding issues in the proceeding. 

NMECG declined to sign the Stipulation. On May 4, 2001, Staff filed a Motion to Adopt 

Stipulation and Set a Procedural Schedule. At a Pre-Hearing Conference held on May 22, 

2001, the Hearing Examiner adopted a procedural schedule for the filing of objections and 

testimony on the Stipulation, and ordered a hearing on the Stipulation to be held on July 

10,2001. The Hearing Examiner's orders were memorialized in a Third Procedural Order, 

issued May 23,2001. 

On June 7,2001, NMECG filed a Preliminary Statement of Objections to Proposed 

Stipulation. On June 19, 2001, SBI filed Supplemental Direct Testimony of Richard 

Watkins. On June 22,2001, Staff filed Prepared Direct Testimony of Gary G. Roybal. On 

June 29, 2001, SBI filed its Reply to Preliminary Statement of Objections. On July 10. 

2001, Staff and SBI finalized and executed the Stipulation. 

On July 10,2001, a hearing was held on the Stipulation. At the stipulation hearing, 

Staff was represented by Avelino Gutierrez, SBI by David LaFuria, and NMECG by William 

Templeman. The Hearing Examiner accepted into the record written and oral testimony 

from SBI witness Richard Watkins and from Staff witness Gary Roybal. NMECG did not 

submit testimony. The Hearing Examiner accepted the Stipulation into the record, as well 

as a map of the ETC service area provided by SBI. 

DISCUSSION 

NMPRC Rule 17 NMAC 13.10.27.1 sets forth the requirements a carrier must satisfy 

in order to obtain ETC status. A carrier must (1) include a description of thc proposed 

service area for which it seeks designation that is consistent with the federal requirements 

RECOMMENDED DECISION OF THE HEARING 
EXAMINER AND CERTIFICATION OF STIPULATION 
Utility Case No. 3026 5 



... relating to service areas set forth in 47 C.F.R. Section 54.207, and (2) demonstrate that it 

meets the requirements in Section 214(e) of the Communication Act of 1934, as amended 

(the "Federal Act"), 47 U.S.C. ' 214(e). An applicant meets the requirements of Section 

214(e) if it: (A) is a common carrier; (8) will offer the supported services in a universal 

service offering; (C) will advertise the availability of the supported services; and (D) will 

make the supported services available throughout a designated service area. 

A. Common Carrier. 

Mr. Watkins testified that Section 332(a)(l) of the Federal Act, 47 U.S.C. §332(a)(I), 

states that a Commercial Mobile Radio Service ("CMRS") provider is treated as a common 

carrier except as otherwise determined by the FCC, and Section 20.9(a)(7) of the FCC's 

rules specifically provides that cellular service, such as that provided by SBI, is considered 

a common carrier service. 47 C.F.R. § 20.9(a)(7). (Id. at pp.7-8). 

B. Offerinq of Supported Services. 

The FCC has identified the following services and functionalities as the core 

services to be offered by an ETC and supported by federal universal service support 

mechanisms: 

voice-grade access to the public switched telephone network; 
local usage; 
dual tone multi-frequency signaling or its functional equivalent; 
single-party service or its functional equivalent; 
access to emergency services; 
access to operator services: 
access to interexchange service; 
access to directory assistance; and 
toll limitation for qualifying low-income consumers. 

47 C.F.R. 8 54.101(a). 
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Mr. Watkins stated that SBI meets the requirement that it provide each of these services as 

explained below. 

1. Voice-qrade access to the public switched telephone network. Mr. Watkins 

testified that SBI provides voice-grade access to the public switched telephone network 

within a bandwidth of approximately 2700 Hertz within the 300 to 3000 Hertz frequency 

range. Federal-State Joint Board on Universal Service 12 FCC Rcd 8776 (1997) 

("Universal Service Ordet'), 1163-64. (Watkins Dir. Test. at p.8). 

2. Local Usaae. Beyond providing access to the public switched network, an 

ETC must include local usage as part of a universal service offering. To date, the FCC has 

not quantified a minimum amount of local usage required to be included in a universal 

service offering. Mr. Watkins testified that SBI will comply with any and all minimum local 

usage requirements adopted by the FCC and will meet the local usage requirements by 

including local usage as part of a universal service offering. (Id. at p.9). 

3. Dual-tone, multi-frequency ("DTMF") siqnalinq, or its functional equivalent. 

DTMF is a method of signaling that facilitates the transportation of call set-up and call 

detail information. Consistent with the principles of competitive and technological 

neutrality, the FCC permits carriers to provide signaling that is functionally equivalent to 

DTMF in satisfaction of this service requirement. 47 C.F.R.5 54.101 (a)(3). Mr. Watkins 

testified that, SBI currently uses out-of-band digital signaling and in-band multi-frequency 

("MF") signaling that is functionally equivalent to DTMF signaling and, therefore, meets the 

requirement that it provide DTMF signaling or its functional equivalent. (Watkins Dir. Test. 
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4. Sinqle-party service or its functional equivalent. "Single-party service" means 

that only one party will be served by a subscriber loop or access line in contrast to a multi- 

party line. Universal Service Order, 762. The FCC concluded that a wireless provider 

offers the equivalent of single-party service when it offers a dedicated message path for 

the length of a user's particular transmi~si~n. Universal Service Order, 762. Mr. Watkins 

has testified that SBI meets the requirement of single-party service by providing a 

dedicated message path for the length of all customer calls. (Watkins Dir. Test. at p.10.) 

5. Access to emerqencv services. The ability to reach a public emergency 

service provider by dialing 91 1 is a required service in any universal service offering. 

Enhanced 91 1 or E911, which includes the capability of providing both automatic 

numbering information ("AN!") and automatic location information ("ALI"), is only required if 

, .- 
a public emergency service provider makes arrangements with the local provider for the 

delivery of such information. See Universal Service Order, m72-73. Mr. Watkins testified 

that SBI currently provides all of its customers with access to emergency service by dialing 

91 1 in satisfaction of this requirement. (Watkins Dir. Test. at p.1 I). To date, no public 

emergency service provider in New Mexico has requested E-911 service from SBI (Id.). 

6. Access to operator services. Access to operator services is defined as any 

automatic or live assistance provided to a consnmer ta arrange for the billing or completion, 

or both, of a telephone call. Universal Service Order, v5. Mr. Watkins testified that SBI 

meets this requirement by providing all of its customers with access to operator services 

provided by either SBI or other entities (=., LECs, IXCs, ctc.). (Watkins Dir. Test. at 

p.1 I). 
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7 .  Access to interexchanqe service. A universal service provider must offer 

consumers access to interexchange service to make and receive toll or interexchange 

calls. Mr. Watkins testified that SBI presently meets this requirement by providing all of its 

customers with the ability to make and receive interexchange or toll calls through direct 

interconnection arrangements the Company has with several lnterexchange Carriers 

("IXCs"). Additionally, customers are able to reach their IXC of choice by dialing the 

appropriate access code (Id.). 

8. Access to directory assistance. The ability to place a call to directory 

assistance is a required service offering. Universal Service Order, nl'( 80-81. Mr. Watkins 

testified that SBI meets this requirement by providing all of its customers with access to 

directory assistance by dialing "41 1" or "555-121 2". (Watkins Dir. Test. at p.12). 

9. Toll limitation for qualifyinq low-income consumers. An ETC must offer "toll 

blocking" services to qualifying Lifeline customers at no charge. Toll blocking, allows 

customers to block the completion of outgoing toll calls. Universal Service Order, TI 82. 

Mr. Watkins testified that today, SBI provides toll-blocking services for international calls 

and customer selected toll calls. SBI currently has the technology to provide toll blocking 

for both incoming and outgoing calls, and will use this technology to provide the service to 

its Lifeline customers, at no charge, as part of its universal service offering. (Watkins Dir. 

Test. at pp.12-13). 

The Federal Act requires the carrier to offer the supported services upon 

commencement of its universal service offering. Federal-State Join Board on Universal 

Service, Western Wireless Corporation (Petition for Preemption of an Order of the South 
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Dakota Public Utilities Commission, Declaratory Ruling, FCC 00-248, CC Docket No. 96-45 

(Aug. 10, 2000), fi 2817. SBI has testified that it provides all of the nine required service 

offerings. Further, this Commission should require SBI to abide by any further regulatory 

requirements imposed by the state or federal governments as a condition to maintaining its 

ETC status. Therefore the Commission should find that SBI meets the requirements 

contained in 47 C.F.R. 5 54.101(a). 

C. Advertisinq of Supported Services. 

Mr. Watkins stated that SBI will advertise the availability of the supported services 

and the corresponding charges in a manner that fully informs the general public within the 

designated service area of the services and charges and complies with the recently 

enacted FCC directive. (Watkins Dir. Test. at p.19). According to Mr. Watkins, SBI 

currently advertises its wireless services through several different media, including 
.-. , 

newspaper, television, and radio, and SBI will use this same media to advertise its 

universal service offerings. Mr. Watkins also testified that SBI will also seek innovative 

ways to reach Native American subscribers, in order to increase telephone penetration on 

tribal lands. He stated that, for example, company plans to hold town hall meetings (Tr. 49) 

and use mobile offices to introduce its service to potential new subscribers. (Tr. 51). 

D. Proposed Service Area Definition. 

Under Section 214(e)(2) of the Federal Act, and Section 54.207(a) of the FCC's 

rules, this Commission is empowered to designate a service area boundary for an ETC. 

PRC Rule 17 NMAC 13.10.27.1 requires a service area that is consistent with the federal 

requirements contained in Section 54.207 of the FCC's rules. Under 47 C.F.R. Section 
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54.207(b), for areas served by rural LECs, the service area is equal to the LEC study area. 

In such areas, the FCC permits a state to define a service area that is not contiguous with 

a LEC study area boundary, provided such definition takes into account recommendations 

of the Federal-State Joint Board and is presented to the FCC in a petition. See, 47 C.F.R. 

5 54.207(c). 

1. SBl's Proposed Service Area 

Century Tel of the Southwest, Inc. ("CenturyTel") is the incumbent LEC within SBl's 

proposed service area. CenturyTel is a rural telephone company. SBI serves a portion of 

CenturyTel's study area, which includes areas that are non-contiguous. 

Mr. Watkins initially testified that SBl's proposed ETC service area is defined as the 

boundaries of the Ramah Navajo and Pueblo of Zuni reservations. Mr. Watkins also 

testified that SBI provides service throughout the reservations at issue. The map submitted 

by SBI depicting its proposed service area shows a small area in the northeast comer of 

the Zuni reservation where SBI is not licensed by the FCC to provide Commercial Mobile 

Radio Services ("CMRS"). Accordingly, despite the fact that SBI may provide "real world" 

coverage in that corner area, SBI is not licensed by the FCC to serve that area at this time. 

SBl's proposed ETC service area is not contiguous with wire center boundaries and SBI 

argued that there is no FCC or Commission requirement that ETC service areas be defined 

along wire center boundaries. Mr. Watkins testified that if SBI is required to serve 

CenturyTel's entire study area, SBI will be precluded from providing universal services, 

simply because it does not have an FCC license to provide service throughout CenturyTel's 

study area. Mr. Watkins testified that disaggregation would be in the public interest since it 
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would promote competition and facilitate expeditious service to Native American 

communities. (Watkins Dir. Test. At pp.21-23) As will be explained, SBI and Staff agreed, 

in their Stipulation, to a different ETC service area. 

2. FCC Petition to A~orove SBl's Service Area Desianation 

After this Commission approves a definition of a competitive ETC service area, 

either the Commission or the ETC applicant may petition the FCC for the redefinition of the 

LEC service area.' The petition must include the proposed service area definition and the 

state commission's ruling or other official statement including the reasons for adopting the 

proposed definition. In areas served by rural telephone companies, this Commission and 

the FCC must agree on a proposed service area for purposes of designating the area 
- 

where the ETC will receive universal service support. a, 47 C.F.R. Section 54.207(c).~ 

Once a petition is submitted to the FCC, the FCC has 14 days within which to issue 

a public notice. The FCC may then choose to initiate a proceeding to consider the petition. 

If the FCC has not acted within 90 days after the public notice, the definition proposed by 

the state commission will be deemed approved by the Commission and shall take effect in 

accordance with state procedures. 

In order to recommend to the FCC pursuant to Section 54.207(c) Lhal SBl's 

proposed service area be designated as proposed, this Commission is required to consider 

the Joint Board's Recommended Decision. Specifically, the Commission must consider 

'see 47 C.F.R. ' 54.207(~)(1). 

 here was discussion at the hearing concerning the "disaggregation" of LEC "study areas". In fact, 
the Section 54.207(c) proceeding at the FCC does not contemplate disaggregation of LEC study areas. but 
instead speaks of redefining or disaggregating a rural telephone company's "service area". 
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whether SBI is attempting to "cream skim" the rural LEC's service area. Mr. Watkins 

testified that SBI based its requested service area definition solely on its intent to provide 

service to Native American communities. (Watkins Sup. Test. at 5). Mr. Watkins also 

testified that SBI has thus far spent approximately $600,000 to construct facilities which 

provide coverage within its proposed ETC service area (Tr. 173). 

The second consideration is whether the rural LEC's special status under the 

Telecommunications Act of 1996 will be duly recognized in this proceeding. Mr. Watkins 

testified that in considering the public interest factors in granting ETC status, the 

Commission would be duly recognizing the special status of CenturyTel as a rural 

telephone company (Watkins Sup. Test. at 6). In addition, Mr. Watkins stated that the 

LEC's status as it pertains to interconnection. unbundling, and resale requirements would 

in no way be altered by redefining its service area (Id.). 

Finally, the Commission must consider whether a redefinition of service area would 

impose an additional administrative burden for CenturyTel. Redefining CenturyTel's service 

area in order to permit SBI to serve less than CenturyTel's entire study area will not impose 

an additional administrative burden on CenturyTel. 

The Stipulation and testimony in support of the Stipulation supplements the findings 

the Commission needs to consider pursuant to the Joint Board. The Stipulation, resolves 

several issues, as follows: 

A. ETC Service Area Boundary 

SBl's original ETC application proposed an ETC service area boundary that is 

contiguous with the Zuni and Ramah Native American reservations. Staff expressed 
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concerns that the service area boundary should more closely follow that of CenturyTel, the 

incumbent LEC serving the region. SBI is not able to provide facilities-based services to the 

entire service area of CenturyTel because it is not licensed by the FCC along LEC service 

area boundaries. 

Accordingly, it was agreed by Staff and SBI that SBl's ETC service area should be 

defined to include additional areas outside of SBl's licensed service area. The Stipulation 

defines SBl's service area "to include the Zuni, Ramah, and Fence Lake wire centers. In 

addition, SBl's ETC service area shall be defined consistent with that portion of its existing 

service contour within the Pine Hill, Vandenvagon, Gallup and Grants wire centers." See, 

Stipulation, at p.1. SBI also committed to use commercially reasonable efforts to attempt to 

arrange for the provision of wireless communications service in those portions of the 

Vanderwagon and Pine Hill wire centers which are outside of SBl's service area through 

the A-Side cellular telephone carrier licensed to serve those areas. Id. 

The Stipulation recommends that the PRC disaggregate the incumbent LEC service 

area of CenturyTel to encompass the Pecos exchange as one service area and the 

remaining CenturyTel exchanges as a second service area. See, Stipulation at p.2, 73; 

Reopened Staff Exhibit 2 at p.5. Disaggregation is intended to cause SBl's ETC service 

area to closely follow the CenturyTel service area boundaries. 

Mr. Watkins testified that SBl's agreement to expand SBl's proposed ETC service 

area is intended to alleviate Staff and NMECG's concerns about cream skimming and 

administrative burden. Reopened SBI Exhibit 2, at p.3. 
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Mr. Roybal testified that disaggregating the study area into two service areas would 

"eliminate any cost distortion that may result from averaging line costs across the study 

area. This will reduce any shortfalls or windfalls to CenturyTel or SBI because federal high 

cost support will be calculated on the average cost per line with the 'disaggregated' service 

area." Reopened Staff Exhibit 2 at p.5. Mr. Roybal also testified that based on his 

evaluation of SBl's coverage and CenturyTel's service area, "Staff concludes that there is 

no attempt by SBI to target specific wire centers for service that would result in 'cream 

skimming"'. Reopened Staff Exhibit 2 at p.8. Finally, Mr. Roybal testified that SBl's 

agreement to expand its BUS throughout its service contour in the Western Exchanges will 

significantly mitigate any administrative burden on CenturyTel because CenturyTel 

maintains its cost data on a wire center basis." Reopened Staff Exhibit 2 at p.9. 

6. Mobility 

SBI proposed in its application to permit a subscriber taking SBl's Basic Universal 

Service ("BUS") offering to be able to use its phone throughout SBl's entire network, which 

encompasses a service area in New Mexico and Arizona. Mr. Watkins testified that SBI 

intends to afford all of its customers the flexibility to communicate throughout SBl's service 

area. He also testified that limiting mobility would diminish the advantages that wireless 

communications provides. Reopened SBI Exhibit I at p.3. 

In response to concerns raised by NMECG, Mr. Watkins testified that the mobility 

problem to be solved is a subscriber who uses a subsidized phone primarily outside of its 

ETC service area, Reopened Sf31 Exhibit 2 at p.4, and that casual calling by a subscriber 

traveling outside of the reservation boundaries, but on SBl's network does not in any way 
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diminish the goals of the universal service program. Reopened SBI Exhibit 1 at p.5. Mr. 

Watkins also testified that there is nothing in either the Communications Act, the FCC's 

rules, or the New Mexico PRC rules which restrict calls to the ETC service area. Id. Mr. 

Watkins testified that SBI could monitor customer usage through its billing software and 

switch and prevent a customer from using a subsidized phone primarily outside of the FTC 

service area. Reopened SBI Exhibit 1 at p.7. At the June 10 hearing, Mr. Watkins 

estimated that new switching software to limit customer usage to a single cell site could 

cost up to $175,000 now,, and even more when SBI moves to a digital platform. July 10 Tr. 

at 25. Finally, Mr. Watkins testified that it is required by law to obtain verifying information 

from a customer and that there is no valid reason to impose perspective restrictions on 

mobility. 

The Stipulation sets forth a detailed list of commitments SBI is to undertake if the 

Stipulation is approved. To summarize, BUS customers must use at least 75% of the 

minutes included in SBI'S BUS plan within SBl's ETC service area. When a BUS customer 

uses more than 25% of its included minutes outside of SBl's ETC service area in any 

month, SBI must notify the customer with a voice prompt, a telephone call and a letter. A 

second violation within the  first yearwill cause three more notifications a s  provided above, 

along with a disconnect notice which provides the customer with information concerning its 

options in the event of a disconnect. A third violation in the first year will cause the 

customer's service to be suspended for the remainder of the first year of the contract. In 

addition, SBI will provide the customer with several options to enable the phone to continue 

to be used for emergency and prepaid calls. SBI may restore Lifeline support at the 
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conclusion of the first year, and during the second year of the contract the same 

procedures will apply. A customer suspended a second time will not be eligible for 

reinstatement for twelve months. Stipulation, at pp 3-4. 

CONCLUSIONS 

The public interest will be served by adopting the Stipulation's definition of an ETC 

service area boundary for SBI. Expanding the ETC service area to encompass the majority 

of people living within the corresponding CenturyTel service area will bring a competitive 

BUS offering to a greater number of people than originally proposed by SBI. The PRC is 

empowered to designate SBl's ETC service area boundary consistent with the public 

interest and that there is no rule requiring such boundary to match exactly that of the 

incumbent LEC. Based upon the map submitted in this proceeding, SBI will cover most of .. . + 

the territory and people within the affected LEC service area. Moreover, SBI has 
. . 

committed to use commercially reasonable efforts to provide service to those persons. living 

in the areas designated in SBl's map, who live outside of its authorized FCC service area, 

through resale of the A-side cellular carrier in those areas. 

Disaggregation of the incumbent LEC service area as recommended by the Staff is 

in the public interest. Designating CenturyTel's Pecos exchange, which is no1 contiguous 

with the remaining exchanges as one service area and its remaining exchanges (the 

"Western Exciiaiiges") as a second service area will iesuli in more accurate targeting of 

universal service support, by minimizing shortfalls or windfalls resulting from averaging 

costs across a geographically and economically diverse study area. 

RECOMMENDED DECISION OF THE HEARING 
EXAMINER AND CERTIFICATION OF STIPULATION 
Utility Case No. 3026 17 



SBI has not attempted to cream skim CenturyTel's service area and its commitment 

to cover the great majority of CenturyTel's Western Exchanges satisfies any such concern. 

SBI is proposing to bring ETC service to as much of CenturyTel's Western Exchanges as 

possible and it is not targeting only the lowest cost exchanges within CenturyTel's service 

area. 

In addition, CenturyTel will not suffer any adverse administrative burden as a result 

of the disaggregation proceeding. ' ~ e n t u r y ~ e l  calculates its costs on a wire center basis. 

and the disaggregation proposed herein will only require CenturyTel to average its costs 

among the wire centers which encompass its Western Exchanges. NMECG has presented 

no evidence to demonstrate any adverse administrative burden as a result of the 

disaggregation plan. 

Finally, CenturyTel's status as a rural carrier will not be compromised by 

disaggregation. Pursuant to the FCC's Fourteenth Report and Order, CenturyTel may 

propose to this c om mission a different disaggregation plan at a later date, more accurately 

targeting high cost funding. In sum, nothing in this proceeding compromises CenturyTel's 

status as a rural carrier. 

If the Commission agrees that some restriction on mobility is necessary, then the 

plan to restrict mobility contained in the Stipulation is reasonable. The problem to be 

addressed is primary usage of a subsidized phone outside of the ETC service area. SBI 

has demonstrated its ability to curtail such usage through its switch and billing software. 

Moreover, an absolute prohibition on usage outside of the ETC service area does not serve 

the public interest, as SBl's expanded footprint and local calling areas are important 
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competitive features which should not be precluded. Finally, the plan to provide BUS 

customers with multiple forms of notice and opportunity to continue to make emergency 

calls and prepaid calls enables customers who do not comply with the mobility requirement 

to maintain emergency calling capability which is essential in remote areas. 

The Hearing Examiner finds, however, that the plan to limit mobility as detailed in 

the Stipulation may not serve the public interest. This issue is presently before the 

Commission in NMPRG Case No. 2921. In that case, a Recommended Decision found 

that restrictions on mobility were not in the public interest and stated 

The Hearing Examiner does not find any evidence in the 
record that would support the contention that there is a 
substantial risk of improper distribution of USF funds. The 
mere possibility that a customer might use Western Wireless' 
service in an inappropriate r potentially unlawful manner does 
not outweigh the potential anti-competitive effects that placing 
limits on the service could have. The Hearing Examiner finds 
that New Mexico consumers should be able to fully utilize 
Western Wireless' service and the benefits of competition and 
emerging technology. Therefore, the Hearing Examiner 
declines to accept conditions which would limit Western 
Wireless' universal service offering. 

For the reasons stated in that decision and by SBI in this proceeding, the 

Commission may, as a matter of policy, find that restrictions on mobility should not be 

imposed. SBI recently received ETC designation in Arizona that does not have any 

restrictions on mobility. In fact, the Commission is not aware of any other state that has 

imposed such restrictions. Finally, SBI and Staff agreed at the hearing not to object to the 

removal of the restrictions on mobility, should the Commission disagree with the Stipulation 

and find that there should be no restrictions on mobility. 
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The record in this proceeding indicates that telephone service penetration on the 

Zuni and Ramah reservations is among the lowest in the state. A wireless alternative, 

which expands the options for persons living in these areas, will serve the public interest. 

This state and the FCC have stated in their strong desire to find innovative ways to 

increase service penetration levels on Native American lands3 SBl's proposed service 

offering will reach some customers who have never had a phone. In addition, it provides 

other customers a choice of service providers for the first time. The public interest in 

expediting SBI's proposed service offering to these areas outweighs any general concern 

about a perceived need to match SBI's ETC boundary strictly to CenturyTel's entire service 

area. There should be no competitive harm which will be caused as a result of SBl's 

proposed ETC service area definition. 

In sum, it is recommended that SBl's proposed ETC service area, as described 
. % 

above, be adopted, and CenturyTel's service area be disaggregated as described herein 

for the purpose of federal ETC determination. 

The Hearing Examiner recommends that the Commission FIND and CONCLUDE 

that: 

1. The Statement of the Case, Discussion, and all findings and conclusions 

contained therein are h&eby incorporated by reference as a finding and conclusion. 

2. The Commission has jurisdiction over the parties and subject matter of this 

case. 

%ee, Mescalero Apache Telecom, Inc., Utility Case No. 3364 (released August 15,2000), 2000 WL 
1448525at.l and n. 2; Policy Statement, FCC 00-207 (released June 23,2000). 
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3. Due and proper notice of this case has been provided. 

4. Based on the evidence and circumstances in this case, SBI has (I) included 

a description of the proposed service area for which it seeks designation that, if approved 

by the FCC under 47 C.F.R. Section 54.207(c), is consistent with the federal requirements 

relating to service areas, and (2) adequately demonstrated that it meets the requirements 

in Section 214(e) of the Federal Act and Section 54.101(a) of the FCC's rules. 

5. SBI is willing and able to meet all other requirements and standards set forth 

under applicable New Mexico law pertaining to eligibility for ETC status, and the NMPRC 

has the authority to require SBI to continue to meet such standards established for ETC's 

in New Mexico. 

6. SBI has satisfied the criteria for eligibility for ETC status in the State of New 

Mexico, and shall be designated as an ETC in New Mexico for the service area as set forth 

herein, pending confirmation by the FCC in a proceeding under Section 54.207(c) of the 

FCC's rules, which will be initiated following issuance of this Commission's Order. 

7.  The Stipulation attached hereto as Exhibit A should be adopted as amended 

herein in that the provisions regarding restrictions on mobility are not accepted. 

The Hearing Examiner recommends that the Commission ORDER: 

A. A Grant of EligibleTelecommunications Carrier status, enabling SBI to 

receive federal and state universal service funding shall be and hereby is issued to SBI. 

This Order shall constitute such Grant. 
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B. SBl's Eligible Telecommunications Carrier status is conditional upon 

confirmation of its service area designation by the FCC, to be obtained following the close 

of this proceeding. 

C. The Stipulation is adopted as amended herein. 

D. SBl's obligation to use commercially reasonable efforts to provide 

service to those areas outside of its FCC-licensed service area designated in SBI 

Reopened Exhibit 3 (the "Extension Areas") through an agreement with the A-band 

cellular carrier shall commence upon Final Order of the Commission in this case. 

E. Beginning on April I, 2001, SBI shall be required to submit to the Staff 

an annual compliance report containing, (i) the number of potential subscribers in the 

Extension Areas who have requested SBl's BUS offering; (ii) the number of subscribers 

. ..I 

that SBI is serving with its BUS offering in the Extension Areas; and if the Stipulated 

restrictions on mobility are retained, (iii) the number of subscribers that SBI has notified of 

noncompliance with the mobility restriction contained in the Stipulation; and (iv) and the 

number of subscribers who have had service suspended as a result of noncompliance. 

The first annual report shall also describe SBl's efforts to provide service in the Extension 

Areas. The annual reporting requirement is subject to and shall be modified by any 

sutseqtieni cha~ges adopted in the course of 2 rulemaking proceeding. 

F. CenturyTel's service area shall be disaggregated into two parts, for the 

purpose of calculating universal service support. The Pecos exchange shall be one 

service area. The second service area shall be comprised of the following exchanges: 

Pine Hill, Vanderwagon, Zuni, Ramah and Fence Lake. 
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G. The Stipulation is part of the Final Order of the Commission in this 

proceeding, however, the Stipulation only binds the signatories thereto and does not bind 

any other party who did not enter into the Stipulation. 

H. This Docket is closed. 

I .  This Order is effective immediately. 

J. Copies of this Order shall be mailed to all persons on the attached 

Certificate of Service. 

I S S U E D at Santa Fe, New Mexico this 14th day of August, 2001 

NEW MEXICO PUBLIC REGULATION COMMISSION 

7r~&F& /;/m/yr' 
WILLIAM J. HMRMANN 
HEARING EXAMINER 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

APPLICATION OF SMITH BAGLEY, INC. 1 
FOR DESIGNATION AS AN ELIGIBLE 1 
TELECOMMUNICATIONS CAFUUER ) Utility Case No. 3026 
UNDER 47 U.S.C. 5 2 14(e)(2) 1 

STIPULATION 

Smith Bagley, Inc. ("SBI") by its counsel, and the Staff of the New Mexico Public 

Regulation Commission ("Staff') hereby enter into the following Stipulation in order to resolve 

certain outstanding issues in the above-captioned proceeding. The parties submit this Stipulation 

for approval by the Public Regulation Commission ("PRC") pursuant to 1.2.23 of the 

Commission's Rules, 17 NMAC 1 .Z.Z3. In support of this Stipulalion, Lht: rollowing is 

respectfully shown: 

I. ETC Service Area Boundaq. 

1. In its above-captioned application, SBI proposed that its Eligible Telecommunications 

Carrier ("ETC") service area be defined as the boundaries of the Zuni and Ramah reservations. 

Following discussion among the parties, SBI has agreed to modify its ETC service area 

boundary, and make commercially reasonable efforts to serve complete wire centers as follows: 

A. SBl's ETC service area shall be defined to include the Zuni, R m 4 ,  and Fence 
Lake wire centers. In addition, SBI's ETC service area shall be defined consistent with 
that portion of its existing service contour within the Pine Hill, Vandenvagn, Gallup and 
Grants wire centers. A map depicting SBT's ETC service area is atydched herelo as 
Exhibit A. 

B. For potential subscribers residing in the Northern portion of the Vandenvagn wire 
center and Southeast portion of the Pine Hill wire center, outside SBl's operating service 
area. SBI agrees to  use commercially reasonable efforts to attempt to arrange for the 



provision of wireless cornrnunjcaiions service through the A-Side cellular telephone 
carrier licensed to service that area. 

2. The parties agree that amending SBI1 s ETC service area and encouraging SBI to attempt 

to provide service throughout the Vandenvagn and Pine Hill wire center will alleviate concerns 

about cream skimming and adrnirlistrative burdcn. Specifically, the designation of ETC status 

throughout the Zuni, Ramah, and Fence Lake wire centers, and in approximately 89% of the 

remaining wire centers' will ensure that SBI's Basic Universal Service ("BUS") offering will be 

made available throughout the widest possible area. This alleviates the concem that SBI's 

service is targeted to only lower cost portions of affected wire centers. 

3.  The parties recommend that the PRC disaggregate the incumbent LEC service area along 

wire center boundaries. Since SBI' s service will closely follow wire center boundaries, there is 

no concem that the incumbent LEC would accrue any additional administrative burden with 

respect tb calculating appropriate high cost loop support. 

XI. MobiIity 

4. In its application, SBI proposed to permit a subscriber taking SBI's bas~c universal 

service ("BUS") offering to be able to use its phone throughout SBI's entire network. The parties 

discussed two concerns. First, the possibility that universal service subscribers who reside 

outside of the ETC service area will fraudulently take SBI1 s BUS offering, which is limited to 

residents within the ETC service area. Second, the possibility that BUS subscribers will use their 

phones excessively outside the authorized ETC service area. In order to alleviate these concerns, 

I SBI estimates that its ETC service area will encompass 89.1 % of the geographc 
area and 96.9% of the population of the Pine Hill wire center as well as 88.5% of the geographic 
area and 90.9% of the population of the Vanderwagn wire center. 



SBI agrees to the following conditions and further agrees to implement certain measures as set 

forth below: 

A. BUS customers must use at least 75% of the minutes included in SBI'S BUS plan 
within SBI's ETC service area. 

B. When a BUS customer uses more than 25% of its included minutes outside of 
SBI's ETC service area in any month, SBI will promptly notify the customer as 
follows: 

i. A voice prompt generated by SBI's prepaid system will inform the 
customer before completing a call in the following month; 

ii. A telephone call fiom an SBI customer service representative explaining 
that the customer has exceeded the plan limits; and 

iii. SBI will mail an explanatory letter to the customer. 

This first notification shall explain the program requirema& and inliinn the 
customer that failure to comply three times within twelve months will result in 
discontinuance of universal service subsidies. 

C. When a BUS customer uses more than 25% of its included minutes outside of 
SBl's ETC service area a second time within the first year of the contract, SBI 
will promptly notify the customer in the same manner as provided above. This 
.second notification shall serve as a disconnect notice to the subscriber. The notice 
shall state clearly that if the subscriber fails to compIy a third time within twelve 
months that Lifeline subsidies will be discontinued. The notice shall also state that 
in the event Lifeline subsidies are discontinued, the customer may, (i) disconnect 
service, (ii) pay f i l l  price for the service and move to a post-paid payment plan (if 
creditworthy), or (iii) continue as a prepaid subscriber, receive zero included 
minutes in future months, use the phone for emergency (91 1) calls, and retain the 
ability to purchase prepaid minutes for use. 

D. When a BUS customer uses more than 25% of its included minutes outside of 
SBl's EI'U service area a third time within the first year of the conrracl, SBI will 
promptly notify the customer in the same manner as provided above. This third 
notification shall state that Lifeline service has been suspended for the remainder 
of the first year of the contract. SBI shall provide the customer with one of the 
three options set forth above. If the subscriber fails to choose an option, SBI shall 
keep the subscribers phone active, but remove the 200 included minutes during 
the suspension period. This will permit the subscriber to use the phone for 



emergencies and to purchase prepaid minutes. If the subscriber moves to a retail 
rate plan, SBI shall credit any prepaid access charges against the first month's 
service charges. If the subscriber discontinues service or continues service with 
zero included minutes, SBI shall refund any prepaid access charges. 

E. SBI shall not include the loops of suspended BUS customers in its periodic loop 
count reports to USAC. 

F. If a BUS customer's service is suspended, SBI may restore Lifeline support at the 
conclusion of the first year of the contract. During the second year of the contract, 
the same procedures set forth above shall apply. If a BUS customer is suspended a 
second time, it shall not be eligible for reinstatement to the Lifeline program for 
twelve months. 

111. General Terms 

5. This Stipulation represents a settlement and compromise of claims and accordingly this 

Stipulation is made for settlement purposes only. No party concedes the validity o r  correctness nf 

any regulatory principle or methodology directly or indirectly incorporated in this Stipulation. 

No precedential effect or other significance, except as may be necessary to enforce this 

Stipulation or a PRC order concerning this Siipulation, shaII be attached to any principle or 

methodology contained in this Stipulation. 

6. All witnesses of the parties will support all aspects of the Stipulation embodied in this 

document in any hearing conducted to determine whether the PRC should approve this 

Stipulation. Each party also agrees that, except as expressly provided in this Stipulation. it will 

take no action in any administrative or judicial proceeding, which would have the effect, directly 

or indirectly, of contravening the provisions of this Stipulation. Without prejudice to the 

foregoing, the parties expressly reservc the r ight  to advocate positions different from thosc statcd 

in this Agreement in any proceeding other than one necessary to obtain approval of, or enforce 

this Stipulation or a PRC order approving this Stipulation. Nothing in this Stipulation shall 



constitute a waiver by any party with respect to any matter not specifically addressed in this 

Stipulation. 

7. This Stipulation shall not become effective until the PRC issues a final order approving 

the Stipulation, which order does not contain any modification of the terms and conditions of this 

Stipulation that is unacceptable to any of the parties to the Stipulation. In the event the PRC 

modifies this Stipulation in a manner unacceptable to any party hereto, that party may withdraw 

from the StipuIation and shall so notify the PRC and the other parties to the Stipulation in writing 

within ten (10) days of the date of the PRC order. In the event a party exercises its right to 

withdraw from the Stipulation, this Stipulation shall be null and void and of no effect in this or 

any other proceedings. 

8. In the event this Agreement becomes null and void or in the event the PRC does not 

approve this Stipulation, this Stipulation, as well as the negotiation undertaken in conjunction 

with the Stipulation, shall not be admissible into evidence in these or any other proceedings. 

9. Should the FCC adopt any service requirements which conflict with this Stipulation, the 

FCC's rules shall control. SBI reserves the right to apply to the PRC to amend these terms if they 

prove to be administratively burdensome or fail to accomplish their intended purposes. 

10. The parties state that they have reached this Stipulation by means of a negotiated process 

that is in the public interest, and that the results reflected in this Stipulation are just, reasonable 

and in the public interest. Approval by the PRC of this Stipulation shall constitute a 

determination that the Stipulation represents a just, equitable, and reasonable resolution of h e  

issues addressed herein. ' 

11. This Stipulation is an integrated agreement that may not be altered by the unilateral 

determination of any party. 

5 



12. This Stipulation may be executed in separate counterparts, including facsimile. The 

counterparts taken together shall constitute the Stipulation. The parties represent that the 

signatories to the Stipulation have full authority to bind their respective parties to the terms of the 

Stipulation. 

WHEREFORE, the parties respectfully submit this Stipulation for approval by the PRC 

and request that the PRC grant such approval. 

SMITH BAGLEY, INC. 

By: 
Richard Watkins 
Its Authorized Representative 

STAFF OF THE NEW MEXICO 
PUBLIC REGULATION COMMISSION 
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APPLICATION OF SMITH BAGLEY, INC. 1 
FOR DESIGNATION AS AN ELIGIBLE ) 
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UNDER 47 U.S.C. 5 214(e)(2) ) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

Recommended Decision of the Hearing Examiner and Certification of 

Stipulation, issued August 14, 2001, was mailed First Class, postage prepaid, to 

the following persons: 

David A. LaFuria, Esq. William P. Templeman, Esq. 
Samule F. Cullari. Esq. Comeau, Maldegen, Templeman 
Lukas, Nace, Gutierrez & Sachs, & Indall, LLP 
Chartered Post Office Box 669 
11 11 Nineteenth Street, N.W. Santa Fe, NM 87504-0669 

Suite 1200 . 
Washington. D.C. 20036 
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Avelino Gutierrez, Esq. 
Legal Division Director 
NM Public Regulation Commission 
post Office Box 1269 
Santa Fe, NM 87501 

DATED this 14th day of August, 2001. 

NEW MEXICO PUBLIC REGULATION COMMISSION 

ELIZA&H SAIZ, L'awklerk 





ORDER NO. 04-355 

ENTERED JUN 24 2004 

This is an electronic copy. Format and font may vary from the official version. Attachments may not appear. 

BEFORE THE PUBLIC UTILITY COMMISSION 

In the Matter of 

RCC MINNESOTA, TNC. 
1 

Application for Designation as an Eligible ) 
Telecommunications Carrier, Pursuant to ) 
the Telecomrnunications Act of 1996. 

ORDER 

DISPOSITION: APPLICATION FOR CERTIFICATION GRANTED; 
STUDY AREA REDEFINED 

On May 12,2003, RCC Minnesota Inc. (RCC) filed this application for 
designation as an eligible telecommunications carrier (ETC) authorized to receive money 
from the federal Universal Service Fund. Staff participated in the docket and ultimately 
recommended granting the application, with the requirement that RCC file specific 
reports on its collection and expenditure of federal universal service funds in its ann~~al  
recertification process. The Oregon Telecommunications Association (OTA) and others 
intervened and actively opposed the application for designation in the rural areas because 
it felt that the application was not in the public interest. We find that the application is in 
the public interest, and grant the application with the conditions suggested by Staff. 

PROCEDURAL BACKGROUND 

On May 12,2003, RCC filed its application. Verizon Northwest, Inc. 
(Verizon), OTA, Midvale Telephone Exchange (Midvale), and Malheur Home Telephone 
Company (Malheur Home) filed petitions to intervene, which were granted on Septembei- 
4,2003. A standard protective order went into effect on the same date. See Order No. 
03-538. Verizon did not actively participate in the docket and filed one brief, which is 
addressed in this order. Midvale and Malheur Home submitted testimony and 
participated in the hearing but did not submit legal briefs. 

The parties stipulated to Colnmission jurisdiction over the matter and filed 
opening testimony on October 23,2003. A second round of testimony was filed on 
December 1,2003. A three-day hearing was held from December 15 through 17,2003. 
The parties filed briefs in February and March. 
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The Federal Communications Commission (FCC) released its decision in 
Highland Cellular on April 12,2004, which prompted the parties to recommend further 
briefing and analysis. In the Matter of Federal-State Joint Board on Universal Service; 
Highland Cellular, Inc. Petition for Designation as an Eligible Telecommunications 
Carrier in the Commonwealth of Virginia, FCC 04-37, 19 FCC Rcd 6422 (released 
April 12,2004). Subsequent briefs were filed by Staff on April 28,2004; OTA on 
May 5,2004; and RCC on May 10,2004. All parties filed their last round of briefs on 
May 28,2004, including RCC's amendment to its application, and RCC filed a revised 
map on June 4,2004. 

The Commission held oral arguments on June 10,2004. RCC moved that 
the transcript f?om the oral argument in In the Matter of United States Cellular 
Corporation, Application for Designation as an Eligible Telecommunications Carrier 
Pursuant to the Telecommunications Act of 1996, UM 1084, be admitted into the record 
of this proceeding. That motion was granted. 

VERIZON'S MOTION 

At the outset, we acknowledge Verizon's brief in this docket. Verizon 
participated in neither testimony nor the hearing, and it filed one brief. In its brief, 
Verizon suggested that the Commission defer any action on the ETC applications until 
the FCC has acted on recommendations of the Federal-State Joint Board on Universal 
Service. The recommendations of the Joint Board were issued on February 27,2004. 
See In the Matter of Federal-State Joint Boardm Universal Service , FCC 045-1,19 FCC 
Rcd 4257 (released Feb 27,2004). RCC argued that ETC designations should not be 
delayed while the FCC goes through what could be a long process in making a final 
determhation on the recommendations of the Joint Board. In addition, we note that the 
FCC itself, standing in the shoes of another state commission has proceeded with ETC 
designations. See Highland Cellular (released April 28,2004). For these reasons, we 
decline Verizon's suggestion to defer action on an ETC application until the FCC has 
taken final action on the recommendations of the Federal-State Joint Board. 

APPLICABLE LAW 

The federal Telecommunications Act of 1996 (Act) sets out the parameters 
for designation of ETCs but grants wide latitude to the state public utility commission to 
develop its own standard of public interest. To evaluate this application, we first examine 
the framework under federal law, and then we address each requirement in turn. 
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Federal Framework 

Section 254 of the Act governs the Universal Service Fund (USF). The 
statute states that universal service policies should promote quality services at just, 
reasonable, and affordable rates; access to advanced telecommunications and information 
services; access to services in rural areas comparable to services in urban areas; and other 
policies as are developed over time. 47 USC 5 254(b). The statute also states, "Universal 
service is an evolving level of telecommunications services." 47 USC 5 254(c)(l). 
Telecommunications carriers that have been designated ETCs under section 214(e) "shall 
be eligible to receive specific Federal universal service support. A canier that receives 
such support shall use that support only for the provision, maintenance, and upgrading of 
facilities and services for which the support is intended." 47 USC 5 254(e). 

An ETC only receives USF support for customers that it serves in areas 
where USF support is distributed. 47 CFR 5 54.307(a). The ETC can offer services, 
either using its own facilities or through a combination of its own facilities and resale of 
another carrier's services. 47 USC 5 214(e)(l). An ETC does not receive support if it 
serves a customer through resale of another carrier's facilities, but only if it serves the 
customer using its own facilities. 47 CFR fj 54.307(a)(3). The amount of support 
provided to the ETC for a customer line mirrors the amount provided to the incumbent 
local exchange carrier (ILEC) for that customer line. 47 CFR 5 54.307(a)(4). 

The basic test for whether an applicant should be designated as an ETC is 
(1) whether it offers the services supported by federal universal service support 
mechanisms, and (2) whether it advertises those services. 47 USC 5 214(e)(l). The Act 
then requires two different standards for granting ETC designation depending on what 
type of ILEC serves the area in which ETC status is sought. Where a non-rural ILEC 
serves the area, the state commission shall designate more than one ETC "[ulpon request 
and consistent with the public interest, convenience, and necessity." 47 USC 5 214(e)(2). 
Where a rural ILEC serves the area, the state commission may choose to designate more 
than one ETC only after a specific finding "that the designation is in the public interest." 
Id. 

The map at Appendix A indicates the entire service area for which RCC is 
seeking ETC designation. The chart at Appendix B indicates which wire centers it seeks 
to serve, according to ILEC. RCC proposes to serve at least part of the service areas 
served by the following ILECs: Qwest Corporation (Qwest), Verizon, CenturyTel of 
Oregon, Inc., and CenturyTel of Eastern Oregon, Inc. (collectively "CenturyTel"), Eagle 
Telephone System, Inc. (Eagle), Helix Telephone Co. (Helix Tel), Midvale, Malheur 
Home, Oregon Telephone Corp. (Oregon Tel), Pine Telephone System, Inc. (Pine Tel), 
and SprintIUnited Telephone Co. of the Northwest (Sprint). 
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To evaluate RCC's application, we will address each requirement - 
provision of the services supported by the universal service fund, advertisement of those 
services, and, in areas served by local exchange carriers, the finding of public interest - in 
turn. 

I. USP Supported Services 

The s e ~ c e s  supported by federal universal service support mechanisms 
are listed in federal regulations: 

1. voice grade access to the public switched network; 
2. local usage; 
3. dual tone multi-frequency signaling, or its functional equivalent; 
4. single-party service, or its functional equivalent; 
5. access to emergency services; 
6. access to operator services; 
7. access to interexchange service; 
8. access to directory assistance; and 
9. toll limitation for qualifying low-income customers. 

47 CFR 54.101(a). The rule provides further definitions of each service. RCC asserted 
in its application, and no party has disputed, its ability to provide the nine supported 
services. See Application of RCC Minnesota, Inc., for Designation as an Eligible 
Teleco~nmunications Carrier, RCCI1 at 77 12-20 (Application). 

The only matter of contention regards the quantity of local usage minutes 
provided by RCC's rate plans. The rule defines local usage as "an amount of minutes of 
use of exchange service, prescribed by the Commission, provided free of charge to end 
users." 47 CFR 5 54.101(a)(2). The FCC has declined to require a certain number of 
minimum minutes, and we are not aware of state commissions that have elected to 
impose a minimum number of minutes. In re Federal-State Joint Board on Universal 
Service, Virginia Cellular, LLC, Petition for Designation as an Eligible 
Telecomnzz~nications Carrier in the Commonwealth of Virginia, FCC 03-338, 19 FCC 
Rcd 1563,n 22 (released Jan 22,2004) (Virginia Cellular); Smith Bagley, Dec No 66566, 
1 38 (AZ Corp Comrnn, Nov 18,2003) (Smith Bagley 110. OTA argues that this 
Commission should require that RCC offer an unlimited number of local minutes, if not 
as part of the local usage requirement, then under the public interest finding.' 

' OTA asserts that 'the Minnesota Commission has imposed this requirement. A reading of the Minnesota 
Commission's order reveals that the ETC applicants offered plans with unlimited usage, and the Minnesota 
Commission endorsed those plans. In the Matter of Minnesota Cellular Corporation's Petition for 
Designation as an Eligible Telecommunications Carrier, Docket No. P-5695iM-98-1285 at 22 (Oct 27, 
1999) ("The Commission accepts Minnesota Cellular at its word - and intends to hold it to its word - that 
it will offer at least one universal service package with unlimited local usage priced within 10% of the 
incumbents' standard rates.") RCC makes no such offer in this case, so we evaluate the local usage 
requirement according to the law. 
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RCC has submitted its current local usage plans. The plans begin with 
$10 per month for a package including no local minutes; $20 per month for a plan 
including 100 "anytime minutes;" $40 per month for a plan with 500 "anytime minutes;" 
or $50 per month for a plan with 1000 "anytime minutes." Each plan offers additional 
minutes to be paid for on a per minute basis. RCC plans comport with the federal local 
usage req~lirement. Moreover, as the Arizona Commission noted, if none of the plans 
suit the needs of the customers, RCC will not be able to acq~lire customers or the USF 
support funds that go with those customers. Smith Bagley 111 at 7 37. 

In addition, RCC has committed to complying with any local usage 
requirements as may be established by the FCC in the future. See Application, RCC/1 at 
7 13. This commitment has satisfied other jurisdictions, Highland CelIzrIar at 7 15; 
Virginia Cellzrlar at 7 14; and we also find it satisfactory. 

As to provision of access to emergency services, RCC's testimony stated 
that it provides standard 91 1 service throughout its service area, better known as E911 
Phase 0. RCC has also deployed E911 Phase I, which adds a callback number and 
identifies the cell site or call sector, in all of its service area except Lake and Harney 
counties. In its testimony, RCC committed to adding E911 Phase 2 as it upgrades its 
facilities throughout its network in Oregon. See Testimony of Kyle Gruis, RCCI19, 
GruisI3 at 1. 8-22. OTA stated that it believes that RCC is making sufficient progress in 
upgrading its network and does not argue that additional requirements should be added to 
this part of the application. 

11. Advertisement of Services 

RCC committed to advertise the availability of each of the supported 
services throughout its licensed service area. Possible methods of advertisement include 
newspaper, magazine, direct mailings, public exhibit and displays, bill inserts, and 
telephone directory advertising. In addition, RCC stated it would advertise the 
availability of Lifeline and Linkup assistance through the methods of advertising above, 
as well as reaching out to community health, welfare, and employment offices to provide 
information to those people most likely to qualify for Lifeline and L ink~~p  benefits. OTA 
recommends that this Commission require RCC to file an advertisement plan. We find 
that RCC's commitment to advertise the supported services meets the statutory 
requirement under federal law for certification and will require an advertising plan to be 
submitted at the annual recertification process. 
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111. Type of Incumbent ILEC 

A. Areas served-by non-rural ILECs 

As discussed above, the Commission shall designate a second ETC where 
it offers and advertises the nine suppoiced services listed in 47 CFR 5 54.101 (a) in an 
area served by a non-rural ILEC, if it is "consistent with the public interest, convenience, 
and necessity." 47 USC 5 214(e)(2). The FCC has stated, "[Flor those areas served by 
non-rural telephone companies, the designation of an additional ETC based upon a 
demonstration that the requesting carrier complies with the statutory eligibility 
obligations of-section 214(e)(l) is consistent per se with the public interest." In the 
Matter ofpine Belt Cellular, Inc. and Pine Belt PCS, Inc., Petition for Designation as an 
Eligible Telecommunications Carrier, DA 02-1252, 17 FCC Rcd 9589 7 13 (released 
May 24,2002) (Pine Belt Order). 

The Act defines a "rural telephone company" as a 

local exchange carrier operating entity to the extent that 
such entity- 

(A) provides common carrier service to any local 
exchange carrier study area that does not include either- 

(i) any incorporated place of 10,000 inhabitants or , 

more, or any part thereof, based on the most recently 
available population statistics of the Bureau of the Census; 
or 

(ii) any temtory, incorporated or unincorporated, 
included in an urbanized area, as defined by the Bureau of 
the Census as of August 10,1993; 

(B) provides telephone exchange service, including 
exchange access, to fewer than 50,000 access lines; 

(C) provides telephone exchange service to any local 
exchange carrier study area with fewer than 100,000 access 
lines; or 

@) has less than 15 percent of its access lines in 
communities of more than 50,000 on the date of enactment 
of the Telecommunications Act of 1996. 

47 USC 153(37). Qwest and Verizon are considered non-rural ILECs under the Act. 
See In the Matter of the Investigation Into Expansion of the Oregon Universal Service 
Fund to Include the Service Areas of Rural Telecommunications Carriers, UM 1017, 
Order No. 03-595,3 (Oct 2,2003) (referring to Qwest and Verizon as Oregon's two non- 
rural LECs). Despite being defined as non-rural ILECs, Qwest and Verizon serve many 
rural areas in Oregon. Neither Qwest nor Verizon opposed this application. 
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RCC has shown that it provides the nine supported services and has 
pledged to advertise them throughout the area. Because compliance with those 
requirements is "consistentper se with the public interest," Pine Belt Order at 7 13, 
RCC's application as to the wire centers served by Qwest and Verizon should be granted. 

B. Areas served by rural ILECs 

For areas served by rural ILECs, federal law requires that the Commission 
must also find that "the designation is in the public interest." 47 USC 5 214(e)(2). 
Federal law neither defines "public interest" nor provides additional guidance, except 
through FCC decisions on individual ETC  designation^.^ We may also impose additional 
requirements, either now, or in subsequent annual recertification proceedings. See Tex. 
Off ofPzrb. Util. Counsel v. FCC, 183 F3d 393,418 (5' Cir 1999), certgrantedsub rzonz, 
GTE Sew. Corp. v. FCC, 530 US 1213 (2000), cert dismissed, 531 US 975 (2001) 
(TOPUC v. FCC). 

The parties in this proceeding propose numerous criteria for consideration 
in making a public interest finding. Before addressing the party's respective proposals, 
however, we begin by noting the purpose of the federal Universal Service Fund. Federal 
statute states that universal service policies should promote: 

1) quality service at just, reasonable, and affordable rates; 
2) access to advanced telecommunications and information services; 
3) access to services in rural areas comparable to services in urban areas; 

and 
4) other policies as are developed over time. 

47 USC $254(b). We consider these policies in gauging whether RCC's application is in 
the public interest. As to the first factor, RCC has incentives to provide h g h  quality 
service at reasonable rates, in order to win customers and receive USF support to serve 
those customers. As to the third factor, wireless service is ubiquitous in urban areas, and 
providing wireless service in the ETC designation area brings service in n~ral  areas closer 
to service provided in urban areas. 

As to the second factor, access to advanced services, we particularly 
appreciate RCC's commitment to upgrade its facilities to provide a GSM system that will 
allow RCC customers to purchase high-speed digital packet data services such as Internet 
access. RCCl19, GmisIl5 at 1. 3-13. We understand that Internet access is not a 
supported service. But because the designation area is quite rural and still developing 
access to the Internet, we count this commitment by RCC as one reason why granting its 
application is in the public interest. Accordingly, we ask RCC to report on its progress 

' The FCC has not weighed in on many aspects of ETC designation, except for where it has stood in the 
shoes of another state commission. Those FCC decisions are not binding on this Commission, as has been 
strenuously argued by RCC, but the decisions are instructive to our analysis. 

7 
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and plans for the future in providing such service in its designated area during the annual 
recertification process. 

The parties suggest additional factors to be considered in the public 
interest analysis, some of which overlap. We will address each factor in turn. 

Do competitive ETC designations lead to increased competitive choice? 
RCC recommends that we consider this factor, drawn fiom Virginia Cellular at 7 28. 
RCC contends that designating an additional ETC provides an obvious increase in 
competitive choice. OTA rejects competition as a benefit and states that the positive 
elements associated with competition will not necessarily be present if this application is 
granted. 

Other jurisdictions facing this question have found competitive benefits in 
designating a wireless ETC in a rural area: 

We do not believe that it is self-evident that rural telephone 
companies cannot survive competition fiom wireless 
providers. Specifically, we find no merit to the contention 
that designation of an additional ETC in areas served by 
rural telephone companies will necessarily create incentives 
to reduce investment in infi-astructure, raise rates, or reduce 
service quality to consumers in rural areas. To the 
contrary, we believe that competition may provide 
incentives to the incumbent to implement new operating 
efficiencies, lower prices, and offer better service to its 
customers. 

In the Matter of Federal-State Joint Board on Universal Service; Western Wireless 
Corporation Petition for Designation as an Eligible Telecommunications Carrier In the 
State of Wvoming, D A  00-2896, 16 FCC Rcd 48,57, 7 22 (released Dec 26,2000) 
(Wyoming Order). We are not convinced that rural ILEC investments in infrastructure 
will diminish if a competitive ETC (CETC) is designated. There is only speculation that 
if a CETC is designated, and if customers drop their wireline service, then the rural ILEC 
will lose USF support. That reasoning is too hypothetical to be persuasive at this point, 
especially given the difference between RCC's wireless offerings and the rural ILECs' 
wireline offerings. This issue may be raised later, however, if substantial evidence shows 
that there is an impact. 

What are the unique advantages and disadvantages of the competitor's 
service offering? RCC offers wireless services, which has more applications than 
wireline service offered by rural ILECs. As the FCC stated, wireless service also offers a 
distinct benefit in rural areas: 
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[Tlhe mobility of telecommunications assists consumers in 
rural areas who often must drive significant distances to 
places of employment, stores, schools, and other critical 
community locations. In addition, the availability of a 
wireless universal service offering provides access to 
emergency services that can mitigate the unique risks of 
geographic isolation associated with living in rural 
communities. 

Highland Cellzrlar at fi 23. OTA argues that poor service quality in wireless 
communications is a strong disadvantage. Staff approaches the issue fiom the 
perspective of whether CETCs will provide benefits to rural consumers that are not 
available from the ILECs. Staff concluded that RCC's commitment to add cell sites and 
expand capacity and quality of service at existing cell sites would provide real benefits to 
consumers. In addition, the nature of RCC's local calling area means that calls that would 
be toll calls over a wireline service are merely local calls over wireless. We agree that 
the "unique advantages" of wireless telephones, which allow mobile communications 
beneficial to safety, health, and commerce, weighs in favor of the application. 

Have any commitments been made regarding quality of telephone service? 
Rural ILECs are required to provide a certain basic level of service quality and quantity 
to customers, and OTA raises the concern that RCC will be eligible for USF support 
without providing a similar level of service. We are constrained by state statute fiom 
regulating the service quality of wireless carriersY3 which also hamstrings this 
Commission's ability to resolve disputes without any yardstick to measure quality 
standards against. However, we share OTA's concern that adequate service is provided to 
customers. On one level, we agree that if service quality is inadequate, customers will 
drop the service, and RCC will lose support for those customers, giving RCC an incentive 
to provide quality service. However, we also believe that the annual reporting 
requirements should be supplemented with details as to how many complaints were 
received as to service quality, by wire center, and how they were resolved. 

OTA also notes that RCC has not provided any contracts for resale for 
service in areas in which RCC seeks ETC designation but are outside of its CGSA.~ RCC 
stated in its briefs that at its annual recertification, it would supply an affidavit as to the 
existence of those contracts, and if pressed, provide for in camera review of those 
contracts. However, RCC asserts that those contracts should be protected from disclosure 
because of their commercial sensitivity. RCC raises a good point: Contracts that reveal 
trade secrets have historically been protected from disclosure to competitors in the past. 
See In re PacifiCorp, U E  116, Order No. 01-219 at 2-3 (providing heightened protection 

While certain conditions may be imposed as part of our public interest finding, see TOPUC v. FCC, 
Oregon law does not permit service quality conditions to be imposed on wireless camers at this time. 
ORS 759.450(8). 

CGSA stands for Cellular Geographic Service Area. 47 CFR 8 22.911. 
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for commercially sensitive contracts). In this instance, RCC has not yet been designated 
an ETC, and we do not yet know if it has received requests for service outside its CGSA. 
Therefore, demand for resale contracts are premature at this point. Staff recommended a 
reporting requirement to address this issue, which will take effect once RCC is designated 
as an ETC. RCC1s proposalto submit an affidavit regarding resale contracts is 
acceptable. If we later encounter difficulties with customers unable to receive service 
outside RCC's CGSA boundaries, tougher requirements may be imposed at that time. 

What is the competitive ETC's ability to satisfj its obligation to serve the 
designated service areas within a reasonable timefiame? As RCC noted at oral 
argument, the order in Virginia Cellular was not issued until after the evidentiary record 
in this docket had closed. However, RCC has supplied informal plans to expand its 
service by building new cell sites in Prairie City, Bonanza, La Grande, and Ontario, See 
RCC119, GruisIl5 at 1.3, and has agreed to Staffs proposed conditions to provide reports 
at the annual recertification process. The reports will detail how much federal USF 
support was received in the last year and how it was spent, and how much federal USF 
support is projected to be received in the next year and how it will be spent. 

OTA argues that RCC has not provided enough in the way of specific 
plans to show how it will serve the area within a reasonable time fiame. RCC replies that 
it does not have to serve the entire area - even rural ILECs do not have to serve every 
customer. RCC only has to serve customers who request service. 

Staff is also concerned that a CETC demonstrate the commitment and 
ability to provide service to customers, should an incumbent local exchange carrier seek 
to relinquish its ETC designation. Staff notes that RCC is capable of serving as the 
carrier of last resort in the area in which it seeks ETC designation. Federal statute 
outlines the process by which an ETC can withdraw fiom an area. 47 USC 5 214(e)(4). 
If an ETC were to withdraw, the other ETC would be given time to make arrangements to 
serve the customers in the designated area. Staff asserts that RCC would be able to fulfill 
these obligations should it become necessary. 

RCC has set out a six-point checklist as to how it will answer every 
customer request: (1) determine whether the customer's equipment can be modified or 
replaced to provide acceptable service; (2) determine whether a roof-mounted antenna or 
other network equipment can be deployed at the premises to provide service; 
(3) determine whether adjustments at the nearest cell site can be made to provide service; 
(4) determine whether there are any other adjustments to network or customer facilities 
that can be made to provide service; (5) explore the possibility of offering resold service; 
and (6) determine whether an additional cell site, a cell-extender, or repeater can be 
employed, or can be constructed to provide service. RCCI19, Gruis112-13. If none of 
those methods works, RCC will notifjr the customer and provide the Commission with an 
annual report of how many requests for service it could not fill. RCC1s witness also 
testified, "To the extent that state law permits, the Commission will retain authority to 
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resolve any customer complaints that RCC has refused to respond to a reasonable request 
for service." RCC119, GruisIl3 at 1. 11-13. 

Other jurisdictions have counted this commitment by RCC as part of the 
public interest test; see In the Matter of the Request by Alaska Digitel, LLC for 
Designation as a Carrier Eligible to Receive Federal Universal Service Szpport Under 
the Teleconzn~z~nicatiol~s Act of 1996, U-02-39, Order No. 10, at 8-9,2003 Alas PUC 
Lexis 377 (Reg Commn of AK, Aug 28,2003); and we also add it to the weight of 
evidence that RCC's designation as an ETC is in the public interest. 

What is the impact of the designation on the Universal Service Fund? We 
aclcnowledge OTA's concern that designation of additional ETCs creates a burden on the 
federal Universal Service Fund, but decline to take that factor into consideration. Even 
the FCC, standing in the shoes of the Virginia State Corporation Commission, did not 
give much weight to that factor. Instead, it noted that it had a pending rulemaking 
proceeding on the matter and declined to give any interim guidance. Virginia Cellular at 
f 3 1. Accordingly, we will address this factor after the FCC has made a final decision, 
likely at the annual recertification process. 

Does the designation of a competitive ETC raise ''rural cream-slimming" 
issues? The FCC has addressed cream-skimming in its ETC designation orders: 

Rural creamskimming occurs when competitors seek to 
serve only the low-cost, high revenue customers in a rural 
telephone company's study area. * * " Creamskimming 
refers to the practice of targeting only the customers that 
are the least expensive to serve, thereby undercutting the 
ILEC's ability to provide service throughout the area. 

In the Matter of Federal State Joint Board 017 Universal Service; RCC Holdings, Inc. 
Petition for Designation as an Eligible Telecommunications Carrier Throughout its 
Licensed Service Area I11 the State of Alabama, DA 02-3 181, 17 FCC Rcd 23532,23543 
7 27 & 27 n 96 (released Nov 27,2002) (RCCHoldings). We note that rural cream- 
slumming is an issue only when the CETC will cover part of the rural ILEC's study area, 
see Highland CelIz~Iar at f 26, in this case, CenturyTel and Sprint. See Appendix B. 

Initially, OTA expressed concern about wire centers partially covered by 
RCC's application, a practice discouraged by the FCC in Highland Cellular. After 
preliminary briefing on that issue, RCC amended its application to withdraw from some 
wire centers only partially covered by its CGSA, and committed to cover the remainder 
of the others through resale agreements. See RCC Brief at 11 (May 10,2004). In light of 
these circumstances, OTA again alerts us that RCC could be cream-skimming by only 
serving some wire centers within a study area, which was also discussed by the FCC in 
Virginia Cellular and Highland Celblar. RCC argues that an examination of the cost of 
serving each wire center, or, if that information is not available, an examination of the 
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density of each wire center; will show that it is not serving only the least cost wire 
centers. This analysis only applies to CenturyTel and Sprint for purposes of this docket. 
Because Sprint has not opposed RCC's application, and Crater Lake is one of the highest 
cost exchanges in Sprint's territory, we apply the cream-skimming analysis only to 
CenturyTel's study area. See Appendix C. 

CenturyTel serves exchanges fiom the Portland area, to the coast, to rural 
Eastern Oregon. The average cost per line in the area not to be served by RCC is 
$46.70; the average cost per line in the area to be served by RCC is $72.88. The average 
cost per line for CenturyTel is $54.37. RCC committed to serve every CenturyTel wire 
center in the Eastern Oregon portion of its CGSA, and in fact declined to apply for ETC 
status in the lower cost CenturyTel wire centers in Western Oregon and the coast, 
including Lebanon, Gleneden Beach, Depoe Bay, Brownsville, Shedd, and Sweet Home. 
We recognize that it is possible that a CGSA boundary could naturally cream-skim the 
lowest cost wire centers. Again, this does not prove true in this instance. While RCC's 
CGSA does not include some of the highest cost wire centers, such as the cluster in 
Eastern Oregon that includes Mitchell, Spray, Heppner, Fossil, Ione, Lexington, and 
Boardman, the CGSA boundaries also do not cover the lowest cost wire centers, such as 
Auroral Charbonneau, Scappoose, Creswell, and Lebanon, among others.. Viewed 
altogether, RCC's CGSA does not cream-skim wire centers within CenturyTel's study 
area. 

Must USF support be spent in the area for which it was allocated? OTA 
recommends that we examine whether RCC will spend rural USF dollars in rural areas. 
There is no requirement that funds given for a particular customer must be reinvested in 
that particular customer's service area. We agree with OTA that RCC should not be 
permitted to build up its urban network under the guise of aiding rural customers, but we 
disagree with OTA's characterization of RCC's plan. OTA seeks to characterize any wire 
center covered by Qwest or Verizon as "non-rural," because those carriers are considered 
non-rural carriers under the Act. However, RCC's CGSA covers an area that is largely 
rural, and its plans for bolstering its facilities also cover areas that are quite rural, even if 
those areas are served by Qwest or Verizon. In the near term, RCC has committed to 
building cell sites in Bonanza, La Grande, Prairie City, and Ontario. See RCC/19, 
GruisIl5 at 1. 3. 

Further, we note that RCC will only receive support funds for each 
customer it serves with its own facilities; RCC receives no funds for customers it serves 
through resale. If RCC wants to receive high cost support for customers served by rural 
ILECs, it will have to build up its network to serve those customers. In addition, RCC 
has a six-step plan in place to serve every customer that requests service or to report to 
this Commission why service to that customer is not reasonable. RCCl19, Gruisl12-13. 
We believe that the structure of the federal USF program provides incentives for RCC to 

lnAlthough there are other factors that define high-cost areas, a lower population density indicates a higher 
cost area." Highland Cellular at 7 28. 
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build its facilities to serve customers in rural Oregon, regardless of which ILEC currently 
serves that area. 

Will CETC designation harm the rwral ILEC and, in tzrr, its customers? 
OTA argues that some areas are so rural that it is improper to designate multiple ETCs 
for that area. Two arguments are built into that assertion: (1) designation of multiple 
ETCs will impose an unreasonable burden on the federal Universal Service Fund, and 
(2) designation of a CETC will harm the rural LLEC and, ultimately, customers. The first 
argument has already been addressed above. We turn to the second argument. 

OTA asserts that competition for its own sake is not always good. We 
agree with that assessment, but there are many benefits that will come with competition 
in rural areas, such as "incentives to the incumbent to implement new operating 
efficiencies, lower prices, and offer better service to its customers." Wyoming Order, 
16 FCC Rcd at 57 122.  We also disagree that this designation necessarily will harm 
rural ILECs and customers. That argument has been considered and rejected by multiple 
jurisdictions, including the FCC standing in for the South Dakota Public Utilities 
Commission: 

[Tlhe federal universal service support mechanisms support 
all lines served by ETCs in high-cost areas. Therefore, to 
the extent that [the CETC] provides new lines to currently 
unserved consumers or second lines to existing wireline 
subscribers, it will have no impact on the amount of 
universal service support available to the incumbent rural 
telephone company for those lines that it continues to serve. 

In the Matter of Federal-State Joint Board on Universal Service; Western Wireless 
Corporation Petition for Designation as an Eligible Teleco~nnzz~nications Carrier for the 
Pine Ridge Reservation in Sozlth Dakota, FCC 01-283, 16 FCC Rcd 18133, 18139 7 15 
(released Oct 5,2001). RCC will provide wireless communications in these areas, a 
different service than traditional wireline local exchange service. No CETCs have yet 
been designated in Oregon. Again, we note that RCC will not receive any funds for 
serving a rural area unless it serves customers that live in that rural area. Accordingly, 
we reject OTA's arguments that CETCs should not be designated for rural Oregon. 

Do the benefits ozltweigh the costs of ETC designation? Ultimately, each 
of the factors discussed above are calculated in a cost-benefit analysis. OTA cites the 
cost-benefit analysis used in Virginia Cellular at 1 4 ,  which weighs competitive choice, 
impact of designation on the USF, the advantages and disadvantages of the service 
offering, quality of service commitments, and the applicant's ability to provide the 
supported services throughout the designated service area within a reasonable amount of 
time. As we have discussed, RCC's application would bring competition, spumng 
innovation; provide advantages through increased mobile wireless offerings; and offer the 
supported services to customers who request service in the designated area. We 
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acknowledge the costs of the application - a growing burden on the USF and no service 
quality guarantees -but believe that to the extent that those factors are an issue, they are 
more than outweighed by the benefits of granting the application. Therefore, we find that 
RCC's application for designation as an ETC in its designated area is in the public 
interest. 

In addition to the above public interest test, Staff also recommends that 
RCC be required to file extensive reports as part of the annual recertification process. 
Specifically, Staff recommends that on or before July 15 of each year beginning in 2005, 
RCC report on the following items: 

1. Line counts for federal USF supported services, itemized by rural ILEC wire 
center, as of December 3 1 of the preceding year. 

2. The amount of federal USF support RCC received for operations in Oregon 
during the period January 1 through December 3 1 of the preceding year. 

3. A description of how-the federal USF support was used in the previous year. For 
expenses such as maintenance and provisioning, the information should be 
segregated by major expense category. For investments, this information should 
be segregated by asset type and the rural ILEC wire center where the investment 
was made. 

4. An estimate of the federal USF support to be received during the current year and 
a detailed budget of how such support is expected to be used, as described in (3). 

5. Documentation establishing RCC advertised the supported services throughout 
the entire designated area. 

6.  As to requests for service corning from areas within RCC's designated area, but 
outside its CGSA, a report listing the number of requests and, for requests where 
service was not provided, the reason(s) service was not provided. 

We concur with Staffs recommendation to ensure that RCC follows through on the 
commibnents that we relied on in finding that the application is in the public interest. 

Redefinition of Studv Areas 

An ETC must serve entire service areas, not partial service areas. See 47 
USC 5 214(e)(l). For a "rural telephone company, service area means such company's 
'study area' unless and until the Commission and the states * * * establish a different 
definition of service area for such company." 47 CFR 4 54.207(b). RCC argues that 
retaining current rural ILEC service areas imposes a barrier to competition in violation of 
the Act. 

To resolve this situation, RCC recommends that we redefine the 
CenturyTel and Sprint service areas down to the wire center levels. As precedent, RCC 
cites the actions of the Washington Utilities and Transportation Commission. Petition for 
Agreement with Designation of Rural Company Eligible TeIecommunications Carrier 
Service Areas and for Approval of the Use ofDisaggregation of Study Areas for the 
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Purpose of Distributing Portable Federal Universal Service Support, Memorandzmz 
Opinion and Order, 15 FCC Rcd 9921, 9927-28 (released Sept 9, 1999) (Washington 
RedeJnition ~ r d e r ) . ~  First, this Commission would redefine the service area, then the 
FCC would need to approve the new arrangement. RCC proposes that we grant their 
application for ETC status conditionally upon FCC approval of the new service area. 

The Joint Board initially recommended retaining service area boundaries 
that coincide with study area boundaries, for three reasons: (1) to prevent cream- 
skimming; (2) beca~~se rural LECs are on a different footing than other carriers; and 
(3) rural LECs would bear an extra administrative burden to recalculate costs at 
something other than a study area level. In the Matter of Fedeml-State Joint Board on 
Universal Sewice, FCC 96J-3, 12 FCC Rcd 87, 180 7 172-74 (released Nov 8, 1996). 
Those concerns are not present here. RCC's proposal does not cream-skim the low-cost 
customers in high-cost areas, as discussed above. Rural LECs are treated differently than 
other carriers, but in the interest of improving competition and service in rural areas, we 
believe that RCC's application for designation as an ETC should be granted. And 
CenturyTel has already calculated its costs at the wire center level, so that consideration 
is not present here.7 

Even OTA agreed that if we found that the application is in the public 
interest and if there is no danger of cream-slimming, then OTA did not object to 
redefining the service areas along wire center boundaries.' Accordingly, we agree with 
RCC that CenturyTel and Sprint's service areas should be redefined at the wire center 
level, and we will submit a petition to the FCC for final action in redefining the service 
areas. 

CONCLUSIONS 

After reviewing RCC's application, we conclude that RCC meets each of 
the statutory requirements to be designated an ETC: (1) it provides the nine supported 

In the Washington RedeJinitio~ Order, the FCC approved a petition by the Washington Commission and 
twenty rural ILECs to redefine service areas down to the wire center level and to alter the way that USF 
support is calculated for those companies. The FCC found "it significant that the rural LEC petitioners 
support the proposed service area designation, conditioned on approval of the proposal to disaggregate 
support." Waslzington Redefinition Order at 1 9. No such agreement has yet been reached here, so we 
decline to redefine service areas for rural LECs not involved in this docket. 

RCC also suggests that USF support should be disaggregated to the wire center level so that USF support 
can be more accurately targeted. CenturyTel chose Path 3 disaggregation and has established its support 
levels into two zones. See 47 CFR 5 54.3 15; 61 the Matter- ofApplications to be Designated Eligible 
Telecommtrnications Can-iers in the State of Oregon, UM 873, Order No. 02-335 (May 13,2002). RCC 
argues that CenturyTel disaggregated its service area into 55 exchanges, and then improperly reaggregated 
into the two zones to discourage entry by competitive ETCs. We agree with RCC that this is not the place 
to address disaggregation proceedings, but we reserve the right to tackle this issue another time. 

OTA's third requirement dealt with whether cream-skimming arose if RCC only covered part of a wire 
center. As RCC has amended its application to only cover whole wire centers, we do not address this issue. 

15 
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services; (2) it advertises them; and (3) designation is in the public interest. Therefore, 
we grant RCC's application to serve as a CETC in the area designated in Appendix A. 
This designation is conditional on FCC approval of redefinition of the CenturyTel and 
Sprint service areas. To finalize the application, we will submit a petition for FCC 
agreement in redefinition of the service areas. 

To determine the public interest, we consider the universal service goals of 
the Act, and particular issues raised by the parties and by jurisdictions that have 
considered federal ETC designations. We recognize that the Joint Board currently has a 
notice of proposed rulemaking in effect, and that public interest qualifications may 
change again as a result. Consequently, we may consider additional factors at the annual 
recertification for ETCs. 

In addition, we conclude that CETCs, particularly wireless carriers, should 
be subject to rigorous annual recertification reporting requirements. ILECs designated as 
ETCs currently file extensive reports with the Commission as part of their regulated 
incumbent status. While we do not require ETCs.to file similar reports, we do require 
that they file the reports as recommended by Staff, and listed in the ordering clauses, by 
July 15 of each year that they seek recertification, beginning in 2005. 

ORDER 

IT IS ORDERED that: 

1. RCC's amended application for designation as an ETC is granted 
in compliance with the terms of this order. The designation is 
effective in the area specified in'Appendix A and the wire centers 
listed in Appendix B. 

2. As part of the annual recertification process, RCC shall file the 
following reports by July 15 of each year, beginning in 2005:' 

a. Line counts for federal USF supported services, itemized 
by rural ILEC wire center, as of December 3 1 of the 
preceding year. 

b. The amount of federal USF support RCC received for 
operations in Oregon during the period January 1 through 
December 3 1 of the preceding year. 

c. A description ofhow the federal USF support was used in 
the previous year. For expenses such as maintenance and 
provisioning, the information should be segregated by 
major expense category. For investments, this information 
should be segregated by asset type and the rural ILEC wire 
center where the investment was made. 
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d. An estimate of the federal USF support to be received 
during the current year and a detailed budget of how such 
support is expected to be used, as described in (c). 

e. Documentation establishing RCC advertised the supported 
services throughout the entire designated area. 

f. As to requests for service coming from areas within RCC's 
designated ETC area, but outside its CGSA, a report listing 
the number of requests and, for requests where service was 
not provided, the reason(s) service was not provided. 

g. A description of actions taken to enhance wireless Internet 
service throughout the ETC area in the past year and plans 
to enhance such service in the current year; 

h. A description of how many service q~mlity complaints were 
received, by wire center, and how those complaints were 
resolved; 

i. An affidavit from an RCC official stating that either: 
i. RCC has resale agreements in place that cover the 

portions of wire centers that are within its ETC 
boundary but outside its CGSA; or 

ii. RCC has not received any requests for service in 
portions of wire centers that are within its ETC 
boundary but outside its CGSA that are not covered 
by resale agreements. 

j. If RCC has received requests for service in portions of wire 
centers that are within its ETC boundary but outside its 
CGSA, RCC shall provide: 

i. A description of the steps taken by RCC to obtain a 
resale agreement with other telecommunications 
service providers in order to provide service to the 
requesting parties; 

ii. Whether each party requesting service eventually 
received such service via RCC acting in the 
capacity of a reseller; and 

... 
m. RCC's estimated timeframe for negotiating resale 

agreements in each wire center where it was unable 
to accommodate a request for service because RCC 
had no existing resale agreement in place. 

k. If certification of a resale agreement is made and someone 
challenges the existence of an agreement, Staff will 
conduct an in camera review to confirm the accuracy of 
certification. RCC will be asked to provide this 
information with the understanding that such a review 
would be covered by a nondisclosure agreement or through 
the use of Commission subpoena and protective order to 
preserve the confidentiality of the resale agreement. 
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3. The Commission shall submit a petition for FCC agreement with 
redefinition of CenturyTel and Sprint service areas and 
communicate RCC's designation as an ETC by June 30,2004. 

Made, entered, and effective 

Lee Beyer John Savage 
Chairman Commissioner 

Ray Baum 
Commissioner 

A party may request rehearing or reconsideration of this order pursuant to ORS 756.561. A 
request for rehearing or reconsideration must be filed with the Commission within 60 days 
of the date of service of this order. The request must comply with the requirements in 
OAR 860-014-0095. A copy of any such request must also be served on each party to the 
proceeding as provided by OAR 860-013-0070(2). A party may appeal this order to a court 
pursuant to applicable law. 
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UM 1083 
Appendix B 

Wire centers served by non-rural carriers 

I Owest I Ashland I 

ILEC carrier 
Qwest 

Qwest I Athena 
Qwest I Baker 

Wire Center 
Albany 

I Owest I Grants Pass I 
Qwest I Harrisburg 
Owest I Herrniston 

I Qwest I Madras 
Qwest 1 Mapleton 
Qwesl I Marcola 

I Owest I Milton Freewater I 

I Owest I Siletz I 

I Owest 1 Standfield I 

Qwest 
Qwest 

Sisters 
Springfield 

. 
Qwest 
Qwest 
Qwest 

Toledo 
Umatilla 
Veneta 
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Verizon 1 Aumsville/Tnmer 
Verizon I Coauille 

1 Verizon 1 Detroit I 

Verizon 
Verizon 

I Lostine I 

Cove 
Dayton 

Verizon 
Verizon 

Wire centers served by ma1 carriers - entire study area to be served by RCC' 

Mill City 
Silverton 

Verizon 
Verizon 
Verizon 

I ILEC carrier I Wire Center I ~ o m m e n t ~ ' "  I 

Union 
Wallowa 
Yamhill 

We differentiate between RCC's coverage of an entire study area as opposed to the partial study area of a 
rural ILEC, for multiple reasons. First, we apply a cream-skimming analysis to CETC coverage of a partial 
study area and not to coverage of an entire study area. Second, redefinition of the rural ILEC's service area, 
with FCC agreement, is required where a CETC has only partial study area coverage. 
'O Where RCC already serves an entire wire center, it does so with its own facilities. Where RCC commits 
to serve an entire wire center, it will cover part with its own facilities and the rest with resale agreements or 
additional facilities to be added later. 
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Wire centers served by rural carriers -partial study area to be served by RCC 
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UM 1083 
Appendix C 

Century Tel wire centers not covered by RCC's application 

1 TOTAL 7.93 1 $46.701 access line I 



ORDER NO. 04-355 

Century Tel wire centers covered by RCC's application 

Wire Center 
B ~ Y  
Bonanza 
Burns 
Chemult 

John Day 
Lakeview 
Long Creek 

1 TOTAL 1.22 1 $72.88/access line I 

APPENDIX C 

Density (access lines/ sq mi) 
0.93 
3.24 

14.51 
1.33 

Rocky Point 
Seneca 
Silver Lake 

Cost (cost per mo by WC) 
$29,68 1.45 

$129,155.52 
$140,553.48 
$26,706.87 

14.54 
3.. 80 
0.33 

- 
'$90,535.72 

$140,808.12 
$41,013.55 

q.00 
0.84 
0.3 1 

- 
$25,15,8.20 
$17,567.52 

$133,002.59 
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In Docket 59 18, RCC Atlantic, Inc., d/b/a Unicel ("RCC"), was designated as an Eligible 

Teleco~nmunications Carrier ("ETC") in 93 exchange areas ("wire centers") comprising all of the 

area currently served by Verizon New England Inc., d/b/a Verizon Vermont ("Verizon- 

Vermont"). Here, RCC seeks designation in the areas served by Vermont's Independent 

Telephone Companies (the "ITCS"),' thereby extending its designation to cover the entire state. 

This Decision finds that RCC satisfies the federal criteria for designation and that 

designation is in the public interest and designates RCC as an ETC, with a single service area 

consisting of all wire centers in Vermont, through December 3 1,2005, the same date on which 

RCC's designation will expire under Docket No. 5918. 

This Decision also imposes several conditions on RCC relating to extending service and 

defining RCC's responsibilities under a number of existing Public Service Board ("Board") 

dockets and rules. 

11. PROCEDURAL HISTORY 

On March 11,2004, RCC petitioned the Board, pursuant to Section 214(e)(2) of the 

Telecommunications Act of 1934, as amended (the "Ac~" ) ,~  and Federal Communications 

Commission ("FCC") rules? asking that the Board designate RCC as an ETC in the areas served 

by the ITCs. Along with its petition, RCC filed the direct testimony of Elizabeth L. Kohler and a 

supporting mernorand~m.~ 

In Docket 59 18, the Board has previonsly designated RCC as an ETC in all areas served 

1. Vermont's Independent Telephone Companies are: Vermont Telephone Company, Inc., d/b/a Vtel; Waitsfield- 
Fayston Telephone Company, Inc., d/b/a Champlain Valley Telecom and d/b/a Waitsfield Telecom; Topsham 
Telephone Company, Inc.; STEINE Acquisition Corp. d/b/a Northland Telephone Company of Vermont, d/b/a 
Fairpoint New England; Ludlow Telephone Company; Northfield Telephone Company; Perkinsville Telephone 
Company; Franklin Telephone Company; and Shoreham Telephone Company, Inc. (collectively the "ITCs"). 

2. 47 U.S.C. 4 214(e)(2). 
3 .  47 C.F.R. 4 54.201. 
4. The supporting memorandum is treated herein as an integral part of the petition. 
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by Vermont's sole non-rural carrier, ~ e r i z o n - ~ e r m o n t . ~  In seeking here to expand its 

designation into the areas served by all of Vennont's rural telephone companiesY6 RCC 

effectively seeks ETC designation for the entire state of Vermont7 

On March 18,2004, the ITCs filed a motion to intervene, which was granted.8 The 

Department of Public Service (the "Department" or "DPS") also participated. 

A status conference was held on April 14,2004. .John ~arshal1,'Esq. and Suzanne 

Monte, Esq. appeared on behalf of RCC. John J. Cotter, Esq. appeared on behalf of the 

Department. Cassandra LaRae-Perez, Esq. appeared on behalf of the ITCs. At that conference, 

the parties discussed and proposed a schedule for proceeding with the docket. 

The Hearing Officer, based upon recommendations from the parties;issued a Procedural 

Order, on April 2 1,2004, establishing a schedule for consideration of RCC's pe t i t i~n .~  The 

Order prescribed a discovery schedulelo and directed the filing of direct testimony by the 

Department and the lTCs and the filing of rebuttal testimony by RCC.' That Order also asked 

RCC to file a map of its existing and any proposed cell-tower locations on June 1,2004. On 

June 15, at the request of the Department, the Hearing Officer issued another Procedural Order ' 

authorizing rebuttal testimony by all parties.12 A Protective Order for confidential information 

was also issued on June 15,2004. A third Procedural Order was issued on July 7,2004, granting 

the motion of RCC to maintain under seal and treat as confidential an exhibit to the prefiled 

testimony of Mr. Douglas Meredith on behalf of the ITCs previously filed under seal in 

5. Docket 5918, Order of 6/26/03 and amended by Order of 11/14/03. In Vermont, this effectively translates into 
the service area served by Verizon-Vermont. See Docket 5918, Order of  11/14/03 at finding 10. 

6. Memorandum Supporting Application (Supporting Memo) at 1-3. 
7. See exh. A to  Supporting Memo. 
8. The ITCs' Motion to Intervene was granted by Board Order dated 4/1/04. See Docket 6934, Order Opening 

Investigation, Granting Intervention and Admission, and Notice of Hearing dated 4/1/04 at 2. 

9. Order of 412 1/04. 
10. As requested by the ITCs, we note that the ITCs had one round of  discovery on RCC. See ITC Comments of 

911 3/04 at 4. 
11. The ITCs elected not to file any written rebuttal testimony. See letter of 7/14/04 from Cassandra LaRae- 

Perez, Esq. to Susan M. Hudson, Clerk of the Board. 
12. Order of 611 5/04. 
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discovery. 

Technical hearings were held on August 2 and 3,2004. The parties filed briefs, proposed 

findings or proposed decisions on or before August 18,2004. With permission of the Hearing 

Officer, on August 26,2004, the ITCs filed a reply brief. 

A Proposal for Decision was circulated on September 3,2004, in accordance with 

3 V.S.A. 9 81 1 and 30 V.S.A. 5 8. The parties filed written comments, and the Board heard oral 

argument on September 15,2004. At the request of the Board, the parties filed supplemental 

comments on September 20,2004. 

The case is now ready for decision. The findings and conclusions below are based upon 

the proposed decision issued by the Hearing Officer, with adjustments to reflect the written and 

oral comments of the parties. A comparison draft showing changes from the Hearing Officer's 

Proposed Decision is available upon request to the Clerk. 

ZII. LEGAL STANDARD 

Before a "telecommunications carrier"14 may receive federal universal-service support, it 

must first be designated as an "Eligible Telecommunications Carrier."15 The Vermont Public 

Service Board has authority under the Telecommunications Act of 199616 ("the Act") to 

designate ETCs in Vermont. The Act also prescribes many of the standards for such 

certifications ("ETC  requirement^").^ 

A carrier seeking designation must show that it offers nine services: voice grade access to 

the public switched network; local usage; dual tone multi-frequency signaling or its equivalent; 

single-party service; access to emergency services; access to operator services; access to 

13. Order of 7/7/04. 
14. "Telecommunications carrier" is defined by 47 C.F.R. $ 54.5. 
15. 47 U.S.C. $ 214(e); 47 C.F.R. $ 54.201. 
16. 47 U.S.C. $ 214(e)(2); 47 C.F.R. $ 54.20 1. If a state commission does not have authority to designate ETCs, 

the FCC will act in its stead. E.g., Federal State Joint Board on Universal Service, RCC Holdings, Inc., Wireline 
Competition Bureau, Memorandum Opinion and Order, released Nov. 27, 2002, l  12. 

17. The standards are found generally in 47 C.F.R. 4 54.101 et  seq. 
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interexchange service; access to directory assistance; and toll l imitat i~n. '~  These nine services 

must be offered throughout the service area for which the designation is received, either using the 

ETC's own facilities or a combination of its own facilities and resale of another carrier's 

services.19 The ETC must also advertise the availability of these services and the charges for 

those services using media of general d i s t r ib~t ion .~~ 

This docket involves areas of Vermont served by rural telephone companies.21 In such 

cases, the Board cannot designate a competitive telecommunications carrier as an ETC ("CETC") 

unless it first finds that designation is "in the public interest."22 This weighing of likely benefits 

and costs should be a "fact-specific exercise."23 If the Board grants ETC status, it must also 

define a "service area" within which the ETC designation applies. 

The Board cannot require, as a prerequisite to designation, that RCC provide service 

throughout its entire proposed service area. This would effectively preclude designation of new 

entrants as ETCs in violation of the intent of The Board can, however, require the 

applicant to demonstrate a "capability and commitment" to serve throughout that entire service 

area.25 This phrase, which runs through subsequent FCC decisions, requires more than a vague 

18. 47 C.F.R. (j 54.101 (a) & (b). 
19. 47 U.S.C. (j 214(e)(l); 47 C.F.R. (j54.201(d). 

20. Id. 
21. Each of the ITCs is considered a "rural telephone company" under the Act. 
22. 47 U.S.C. (j 214(e)(2); 47 C.F.R. (j 54.201(c). The "public interest" standard for areas served by rural 

telephone companies is contzined in the third sentence of 47 U.S.C. 4 21 4(e)(2). I t  prohibits desigiiation unless the 
state commission finds that designation to be in the public interest. The second sentence of that same section applies 
more broadly to all applications for designation as an additional ETC, and it directs state commissions to grant 
designation "consistentwith the public interest, convenience, and necessity." Although both sentences apply here, 
we consider the two tests identical for present purposes. For convenience, the following discussion refers simply to 
the "public interest standard." 

23. See Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition for Designation as an 

Eligible Telecommunications Carrier for the State of Virginia, CC Docket No. 96-45, Memorandum and Opinion 
and Order, FCC 03-338 (rel. Jan. 22, 2004), para. 28 ("Virginia Cellular"). 

24. Federal State Joint Board on Universal Service, Western Wireless Corporation Petition for Preemption of an 
Order ofthe South Dakota Public Utilities Commission, Declaratory Ruling, FCC 00-248, rel. 8/10/00 ("South 
Dakota Preemption Order"). 

25. See generally, ITC Reply Brief at 4-5. 
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assertion of the carrier's intent to serve.26 

In one recent decision, the FCC said that a "more stringent public interest analysis" is 

required when considering the designation of additional ETCs in rural study areas.27 Effectively 

reversing precedent, the FCC found that the value of increased competition does not by itself 

satisfy the public interest test. Instead, the FCC evaluated several additional factors, including: 

the impact of multiple ETC designations on the Universal Service Fund, unique advantages and 

disadvantages of the applicant's service offering, commitments by the applicant to the quality of 

telephone service to be provided, and the applicant's ability to provide the supported services 

throughout the designated area within a reasonable time frame. According to the FCC, an 

applicant for ETC status must make a "reasonable demonstration . . . of its capability and 

conzmitment to provide universal service."28 There must also be some assurance that the CETC 

applicant can "satisfy its obligation to serve the designated service areas within a reasonable time 

frame.'I29 

The Joint Board has also recommended adopting more rigorous standards for ETC 

 designation^,^^ although those recommendations have not yet been acted on by the FCC. One of 

the Joint Board's  commendations is that the FCC: 

adopt a guideline encouraging state commissions to require ETC 
applicants to demonstrate their capability and commitment to provide 
service throughout the designated service area to all customers who make 
a reasonable request for service3 

Specifically, the Joint Board suggests that such a demonstration might include "requiring a 

formal build-out plan for areas where facilities are not yet built out at the time the ETC 

application is con~ ide red . "~~  

26. Id.. para. 24. 
27. See Virginia Cellular, para. 4. 
28. Virginia Cellular, para. 17 (citation omitted)(emphasis added). 

29. Virginia Cellular, para. 4. 

30. Federal-State Joint Board on Universal Service, Recommended Decision, FCC 04-51, released 2/27/04. 
31. Id., para. 23. 
32. Id. para. 24. 
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RCC is a wireless or "CMRS" carrier.33 Under the Act, state or local governments 

generally may not regulate the entry of or the rates charged by CMRS providers.34 States may 

regulate other terms and conditions of CMRS, such as customer billing practices and consumer 

protection requirements. States may also impose on CMRS providers requirements related to 

universal service, so long as they do not amount to rate or entry regulation. 

1V. POSITIONS OF THE PARTIES 

RCC and the Department support designation as an ETC. They claim that RCC provides 

the nine required services in the area served by the ITCs, and properly advertise those services. 

They also maintain that the public interest would be served by a designation. They prefer that the 

Board create one or two "service areas" in which RCC will serve. The Department recommends 

numerous conditions to the designation. 

The ITCs oppose designation, claiming that RCC is ineligible because it does not meet 

FCC standards for E-911 service. The ITCs also contend that RCC has failed to prove that 

designation of RCC as an ETC is in the public interest. Finally, if the Board should nevertheless 

grant designation, the lTCs ask the Board to designate RCC as an ETC separately in nine 

separate rural study areas, one for each of the nine lTCs. 

V. COMPANY BACKGROUND 

Findinas 

1. RCC provides certain telecommunications services in Vermont, within the meaning of 

Sectioc 203(5) of Title 30 of the Vermont Statutes Pmotated, ovms and operates p~blic-smice 

property in connection therewith within the meaning of Section 201 of Title 30, and therefore is 

subject in certain respects to the Board's jurisdiction. Pet. at fi 1. 

2. RCC holds a Certificate of Public Good to provide telecommunications services in 

Vermont, issued in Docket No. 6072. Id. 

33. "CMRS" means "commercial mobile service." The "R" in the acronym implies "radio," but is not a statutory 
term. See 47 U.S.C. § 153(27). 

34. See 47 U.S.C. § 332(c)(3). 
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3. RCC is a Minnesota corporation registered to do business in the State of Vermont as a 

foreign corporation and operates in Vennont under the tradename "Unicel." 

4. RCC's regional headquarters are located in Colchester, Vermont. Supporting Memo at 

2. 

5. RCC is a wholly-owned subsidiary of Rural Cellular Corporation (herein "Rural 

Cellular"), which is a publicly-traded company with over 1 11,000 telecommunications-service 

subscribers that operates (with its affiliates) "commercial mobile radio services" (PCS, cellular, 

and paging, collectively referenced as "CMRS"). RCC operates in 14 states. Pet. at f 2; tr. 

8/2/04 at 9 (Kohler). 

6 .  RCC is a CMRS provider within the meaning of "mobile service" as defined by Section 

153(27) of Title 47, United States Code, and provides telecommunications services as defined in 

Section 254(d) thereof and Section 54.703(a) of the Code of Federal Regulations. Pet. at f 3; 

Supporting Memo at 2. 

7. RCC is licensed to serve the entire State of Vermont and provides service in the 

Burlington, Vermont Cellular Geographic Service Area, the Vermont One Rural Service Area, 

and the Vermont Two Rural Service Area. Supporting Memo at 1-2. 

8. RCC is a telecommunications carrier as defined by Section 153(44) of Title 47 and 

Section 5 1.5 of the Code of Federal Regulations, is a telecommunications carrier for the purposes 

of Part 54 of the FCC's rules, and therefore is considered to be a common carrier under the Act. 

Supporting Memo at 2. 

9. RCC has the financial resources and ability to provide quality services throughout the 

proposed Service Area; RCC is a publicly-traded company that has invested over $39 million 

into Vermont and currently has over 100,000 lines of service in this state. Supporting Memo at 

c 
The services supported by the federal Universal Service Fund ("USF") are: (a) voice- 

grade access to the public-switched network; (b) local usage; (c) dual-tone, multi-fiequency 

signaling or its functional equivalent; (d) single-party service or its functional equivalent; 
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(c) access to emergency services; (0 access to operator services; (g) access to interexchange 

service; (h) access to directo~y assistance; and (i) toll limitation for qualifying low-income 

consumers.35 Each of the nine points is considered separately below. 

A. Voice Grade Access to the Public Switched Network 

Findings 

10. RCC provides voice-grade access to the public-switched network through use of its own 

facilities and interconnection arrangements with local telephone companies. As required by FCC 

rules, this service transmits voice-generated sound waves in the frequency band from 300 to 

3,000 Hertz. Supporting Memo at 4; Lackey pf. at 7. 

11. In July of 2003, the FCC began requiring measurement of hearing-aid compatibility and 

labeling of cell phones. Frankel reb. pf. at 3. 

12. RCC's digital handsets are not hearing aid compatible because their radio emissions 

interfere with the operation of many hearing aids. Meredith pf. at 18. 

13. The record does not disclose whether RCC informs potential customers with hearing 

aids that digital phones are incompatible with many hearing aids or whether RCC has a written 

policy on this point. Tr. 8/3/04 at 71 (Frankel). 

14. No commercially-available digital receivers on the market today are compatible with 

certain hearing aids. At least one Motorola phone offered by RCC (the T720) is currently 

capable of connecting with a Telecoil hearing aid and is compatible with a "neckloop" that 

reduces interference by moving the phone away from the hearing aid, thereby improving the 

quality. KoLh-Ier reb. pf. zt 33; Frankel rzb. pf. at 4. 

15. To give manufacturers of digital equipment time to resolve the issues of hearing-aid 

compatibility with digital phones, while still affording hearing-impaired persons access to 

wireless service, the FCC adopted a five-year transition period from analog to digital. Carriers, 

including RCC, that offer digital wireless service are required to make analog service available to 

subscribers within their licensed service area until the end of the five-year sunset period, ending 

35. 47 C.F.R. 4 54.101(a). 
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on February 18, 2008. Kohler reb. pf. at 34; Frankel reb. pf. at 3; see 47 C.F.R. § 22.901(b); 47 

U.S.C. g 2 14(e)(l); tr. 8/2/04 at 128, 138-39 (Kohler). 

16. Analog wireless phones are hearing-aid compatible and can be used on RCC's network. 

RCC plans to support analog service for a foreseeable time into the future. However, analog 

service may not be available on some new sites, and may not be available in some parts of 

Burlington. New analog telephone handsets are not available, but RCC occasionally can provide 

a used analog handset to a customer who needs one. The FCC is making efforts to ensure the 

availability of analog handsets until the transition period ends. Kohler reb. pf. at 33-34; Frankel 

pf. rebuttal at 2-5; tr. 8/2/04 at 128, 134-38 (Kohler). 

17. RCC has committed here to provide digital receivers to hearing-impaired subscribers as 

soon as they become available. Kohler reb. pf. at 33. 

Discussion 

"Voice grade access" is defined as a "functionality that enables a user of 

telecommunications services to transmit voice communications, including signaling the network 

that the caller wishes to place a call, and to receive voice communications, including receiving a 

signal indicating there is an incoming call." For the purposes of Part 54, bandwidth for voice 

grade access should be, at a minimum, 300 to 3,000 Hertz.36 

The record shows that RCC provides its customers with voice-grade access to the public 

switched network RCC achieves this through use of its own facilities and through its 

interconnections to other carriers. 

The ITCs contend that RCC does not provide appropriate access to the public switched 

network because its digital handsets are not hearing aid compatible. This problem is not unique 

to RCC, however, and the record shows that all currently available digital handsets can interfere 

with hearing aids. 

RCC's analog handsets are hearing aid compatible, and RCC complies with FCC 

regulations regarding digital handset compatibility with hearing aids. Moreover, 

hearing-impaired service is not, per se, a required service, although it is relevant to the public 

36. 4 7  C.F.R. 5 54.101(a)(l) .  
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interest test, discussed below. 

We conclude that RCC should not be denied ETC status in Vermont because of a failure 

of the entire wireless industry to manufacture hearing aid-compatible handsets. Moreover, RCC 

has committed to make hearing aid-compatible digital handsets available to its customers as soon 

as vendors make them commercially available.37 

B. Local Usape 

Findings 

18. RCC offers a wide variety of rate plans that include some amount of calling without 

additional or separate charge within the home service area. From the customer's perspective, the 

price of some initial quantity of usage is built-in to the monthly fixed price. Lackey pf. at 7. 

19. If the FCC does designate a specific local usage requirement, RCC has committed to 

comply with that requirement. Supporting Memo at 5-6; Lackey pf. at 7-8. 

Discussion 

"Local usage" is defined as the "amount of minutes of use of exchange service, prescribed 

by the Commission, provided free of charge to end users."38 Unfortunately, this definition is 

doubly meaningless. First, although the rule has been in effect since 1998, the FCC has never 

actually prescribed a minimum quantity of local usage.39 Second, it is difficult to know what the 

FCC means by "exchange service," either generallfO or particularly with regard to wireless 

communications'which often do not utilize "local" calling areas as norrnally understood in 

wireline communications. 

37. Kohler pf. rebuttal at 34. 

38. 47 C.F.R. 5 54.101(a)(2). 
39. Supporting Memo at 5. 

40. The Rule does not define the term "exchange service." See 47 C.F.R. 4 54.5 (terms and definitions). 
"Telephone exchange service" is defined in the Act, however, as "service within a telephone exchange, or within a 
connected system of telephone exchanges within the same exchange area operated to furnish to subscribers 
intercommunicating service of the character ordinarily furnished by a single exchange, and which is covered by the 
exchange service charge, or (B) comparable service provided through a system of switches, transmission equipment, 
or other facilities (or combination thereof) by which a subscriber can originate and terminate a telecommunications 
service!' See 47 U.S.C. 5 153(47). 
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Notwithstanding these problems, we conclude that RCC has made a reasonable 

demonstration of its capability and commitment to provide local usage. First, competitive 

neutrality supports a finding of compliance. The basic exchange service offerings of many 

incumbent Local Exchange Carriers ("LECs") in Vennont require a per-minute payment for local 

usage ("Local Measured Service"). Some also sell, for an additional charge, optional packages of 

local usage minutes. If the incumbent LECsl basic exchange service offerings satisfy the local 

usage criterion, there is no reason to conclude that RCC's offerings do not.41 

Second, RCC's future intentions are also apparently relevant. The FCC recently found an 

applicant's commitment to comply with any future FCC local usage requirements sufficient to 

obtain ETC de~ igna t ion .~~  RCC has made a similar commitment here. 

C .  Dual-Tone. Multi-Frequencv Signaling 

Findin~s 

20. RCC provides dual-tone, multi-frequency ("DTMF") signaling by using out-of-band, 

digital signaling and in-band, multi-frequency ("MF") signaling that is functionally equivalent to 

DTMF signaling. Supporting Memo at 6; Lackey pf. at 8. 

Discussion 

"Dual tone multi-frequency" (DTMF) is defined as a "method of signaling that facilitates 

the transportation of signaling through the network, shortening call set-up time."43 It is 

undisputed that RCC satisfies this requirement. 

D. Sinple-Partv Service or its Functional Equivalent 

Findings 

2 1. RCC offers single-party service or its functional equivalent. Supporting Memo at 6; 

Lackey pf. at 8. 

41. See Lackey pf. at 7-8. 
42. Virginia Cellular, para. 20 (January 22, 2004). 
43. 47 C.F.R. 5 54.101(a)(3). 
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Piscussion 

"Single-party service" is defined as "telecommunications service that permits users to 

have exclusive use of a wireline subscriber loop or access line for each call placed, or, in the case 

of wireiess telecommunications carriers, which use spectrum shared among users to provide 

service, a dedicated message path for the length of a user's particular transmission." 47 C.F.R. 

1) 54.101 (a)(4). It is undisputed that RCC satisfies this requirement. 

E. Access to Emerpencv Services 

Findinps 

22. RCC currently provides 91 1 access to emergency services throughout its service 

territory. Supporting Memo at 6; Lackey pf. at 8-9. 

23. Enhanced 91 1 ("E-911") provides locational information to the Public Safety Answering 

Points. The local governments in Vermont requested Phase II E911 services prior to 2003. 

Meredith pf. at 12. 

. 24. RCC has deployed E-911 in its network. Today, RCC passes caller-location data to 

Public Safety Answering Points that request it. Kohler reb. pf. at 30.; tr. 8/2/04 at 239 (Wood). 

25. RCC has stated a commitment to comply with all E-911 requirements. Supporting 

Memo at 6. 

26. RCC currently offers analog and a digital "TDMA" (time division multiplexing) service. 

There is very little new development of TDMA services. RCC has decided to migrate to a 

"GSM" technology digital service, which is a "third generation" technology. With GSM, RCC 

wiii continue to offer ail the current functions of voice service, but aiso wili offer improved data 

services, initially with speeds of approximately 115 kilobits per second and ultimately with 

speeds of approximately 500 kilobits per second. Kohler reb. pf. at 14; tr. 8/2/04 at 127-28, 135 

(Kohler). 

27. Carriers using digital CDMA (code division multiplexing) technology can offer 

consumers handsets that include a Global Positioning System (or "GPS") chip that'can locate the 

handset within a narrow range. Kohler reb. pf. at 30. 

28. No GSM digital technology device currently contains a GPS chip. GSM caniers must 
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instead use a network solution that "triangulates" a consumer's location in relation to three cell 

towers. The accuracy varies depending upon technical factors including the number of towers 

deployed near the handset to be located. In rural areas, accuracy is limited by the smaller number 

of available towers. Vendors offering network-based solutions have not been able to deliver in 

rural areas accuracy levels that match urban areas. All carriers using GSM have this same 

problem, including Cingular, AT&T Wireless and T-Mobile. Kohler reb. pf. at 30-31. 

29. Because it intends to use GSM technology, RCC has chosen a "network-based solution" 

for Phase 11 E-9 11 service in Vermont. This service depends upon triangulation from multiple 

towers. Kohler reb. pf. at 30; Meredith pf. at 14; tr. 8/2/04 at 127-28 (Kohler). 

30. As of May of 2003, the FCC required RCC to provide "Phase II 91 1 enhanced service" 

to at least "50 percent of [its] coverage area or 50 percent of [its] population." RCC deployed 

equipment to meet this requirement. On March 1,2004, the FCC further required RCC to 

provide "Phase I1 9 11 enhanced service" to "100 percent of [its] coverage area or 100 percent of 

[its] population." RCC does not meet the new 100 percent standard. 47 C.F.R. § 20.18(f); 

Meredith pf. at 13-15; exhs. ITC-5 at 4, ITC-6 at 26, ITC-7, at 3. 

3 1. Building more towers would improve triangulation and the accuracy of RCC's network. 

In rural areas there is often not enough capacity demand to justify enough towers to triangulate. 

Kohler reb. pf. at 3 1-32. 

32. When determining compliance with Phase II locational accuracy requirements, the FCC 

allows carriers to average their accuracy results across wide areas. Large carriers operating in 

urban areas thereby are able to meet the accuracy requirements on average, even though their 

rural areas do not comply. RCC does not operate in large, urban areas, and therefore does not 

share in any averaging benefits experienced by larger carriers. Kohler reb. pf at 30-3 1. 

33. RCC is currently working with Polaris Wireless to improve accuracy in its existing 

network. If the Polaris solution does not work, RCC may seek a waiver of the accuracy standards 

fiom the FCC. RCC has not yet sought a waiver fiom the FCC. Kohler reb. pf. at 3 1-32; 

Meredith pf. at 14. 

34. RCC has been working with the Vermont E-911 Board since 1996 regarding RCC's E- 

9 l l deployment. Kohler reb. pf. at 3 1-32. 
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35. RCC has an incentive to deploy E-911 as quickly as i t  can because it is required to do so 

and also because location-based technologies can add value for consumers and carriers both. 

Kohler reb. pf. at 33. 

36. If RCC is granted ETC status and gains access to high cost support, RCC will be able to 

deploy additional infrastructure, including cell sites, that will not only increase RCC's coverage 

of emergency services generally, it will improve its ability to meet its federal E-911 obligations. 

Kohler pf. rebuttal at 33; Lackey pf. rebuttal at 4. 

Discussion 

-''Access to emergency services" includes, at minimum, access to E911 .44 Because 

Vermont has requested RCC to provide E-9 1 1, RCC must also provide access to E-9 1 1 services.- 

"Enhanced 91 1" is defined in the FCC's universal service rules as: 

91 1 service that includes the ability to provide automatic numbering information 
(ANI), which enables the PSAP to call back if the call is disconnected, and 
automatic location information (ALI), which permits emergency service providers 
to identify the geographic location of the calling party. "Access to emergency 
services" includes access to 91 1 and enhanced 91 1 services to the extent the local 
government in an eligible carrier's service area has implemented 91 1 or enhanced 
9 1 1  system^?^ 

The FCC has also imposed accuracy requirements on the ALI information provided by 

wireless carriers. In Phase I of the FCC's E-911 implementation schedule, RCC was required to 

deliver locational information to a public safety answering point. The location reported, 

however, was that of the antenna, not the calling customer.46 Thereafter, the FCC established 

"Phase 11" requirements that require reporting of the location of the customer. The accuracy of 

that reporting was phased in. The accuracy standards themseives are complex and depend on the 

technology chosen by the carrier. Because RCC has selected a "network-based technology," the 

FCC accuracy standard requires RCC to deliver locational information that is within 100 meters 

of the customer's location for 67 percent of the time and within 300 meters of the caller's location 

44. "91 1" is defined as a "service that permits a telecommunications user, by dialing the three-digit code "91 1," to 
call emergency services through a Public Service Access Point ("PSAP") operated by the local government." 

45. 47 C.F.R. 5 54.1 0 1 (a)(5). 
46. 47 C.F.R. 5 20.18(d). 
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for 95 percent of the time.47 In what might be called "Phase 11-A," RCC was required to meet 

specific accuracy standards for 50 percent of its locations or customers. On March 1,2004, in 

what might be called "Phase 11-By" the FCC extended those same accuracy standards to 100 

percent of RCC's locations or customers. 

- RCC does provide locational information for customers. This allows E-911 to function. 

But RCC has failed to meet the FCC's accuracy requirements for Phase 11-B. The ITCs contend 

that RCC should not be designated because it does not meet the FCC's current locational 

accuracy standards, although the ITCs do not cite any precedent for denying ETC status on this 

ground; i.e., for demonstrating that denial of ETC status is the "remedy" for that. 

- For two reasons, we conclude that meeting the FCC's current accuracy requirement for E- 

9 l l is not a necessary part of the "access to emergency services" requirement for ETC 

designation. First, no accuracy requirement, Phase 11-B or otherwise, is explicitly referenced in 

the FCC's universal service regulations. While the ITCs dispute the accuracy of the information 

provided by RCC, they do not dispute that RCC does in fact provide the AN1 and ALI 

infonnation cited in the FCC's universal service rule. We conclude that providing such 

infonnation is enough for ETC designation. If RCC has failed to meet the FCC's specific 

requirements for the accuracy of that information, the FCC has other enforcement remedies 

available. 

If direct application of the accuracy standard is not mandatory, the question then is 

whether one should apply it in a discriminating basis, we think not. We are reluctant to import 

the FCC's Phase II-B locational accuracy standards here because they appear biased against 

companies, like RCC, that serve predominantly rural areas. As noted above, the accuracy 

standards apply to 100 percent of RCC's locations, but the accuracy standards themselves are 

further defined as probabilities. Also, averaging is allowed. The effect seems to be that a carrier 

can be "100 percent compliant" with Phase II-B standards even ifup to 33% of its E-911 calls 

cannot be located within 100 meters and if up to 5% of the calls cannot be located within 300 

47. 47 C.F.R. 5 20.18(h). 
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meters.48 RCC asserts, and we accept, that this standard can more easily be achieved using a 

network-based technology in an urban area with a high number of cell sites per square mile. 

Therefore, carriers that serve both urban and rural areas would be advantaged by the FCC 

standards. If so, importing the FCC's Phase 11-B standards into ETC cases could raise an 

insurmountable permanent barrier to the designation in Vermont of any predominantly rural 

wireless carrier that uses network-based technology. Technology-selection (or preclusion) by 

governmental preference is not an attractive policy. 

The ITCs argue that the FCC rules in 47 C.F.R. Part 20 relating to E-911 accuracy should 

be read in pari materia with the FCC rules in 47 C.F.R. Part 54 relating to universal service 

because they both relate to Enhanced 9 11 .49 While we agree with this general rule of 

construction, the ITCs ask us to apply it in an unusually broad context. Rather then try to 

understand one word or phrase in a context found elsewhere, the ITCs ask us to deny relief to 

RCC under one part of FCC rules adopted by the FCC's Wireline Competition Bureau due to 

RCC's failure under another part of FCC rules adopted by the FCC's Wireless 

Telecommunications Bureau. We do not believe that the principle of reading documents as a 

unified whole require us to go so far. The FCC rules are long and complex. Without more direct 

proof, we are reluctant to impute an intent to the FCC that a violation in one area disqualifies a 

company h m  relief in another area. 

Second, we conclude that meeting the FCC's current accuracy requirement for E-911 

cannot be a prerequisite for designation because any such policy would create a barrier to entry. 

RCC's only choice is to increase the number of cell sites so that network "triangulation" can be 

=ore accurate. A3 seen below, however, increashg the nilinber of cell sites is the pricipal 

expected benefit of granting ETC certification. In other words, the lTCs contend that RCC 

cannot have money to build towers because RCC doesn't yet have enough towers.50 The Board 

will not impose such a "Catch-22" on RCC. It is said that "the best is often the enemy of the 

good." In this case the independents invite us, in the name of perfect accuracy, to reduce the pace 

48. 47 C.F.R. 5 20.18(h). 
49. ITC Supplemental Reply Brief o f  9120104 at 3 .  
50. The DPS recognized this contradiction as well. See Lackey reb. pf. at 4. 
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of more incremental improvements. We decline to do so. 

In Docket 591 8 the Board was also concerned with the effect of imposing excessive 

burdens as a prerequisite to designation. In that case the Board imposed significant conditions on 

the ETC designation, but it held that a carrier cannot be required to demonstrate universal signal 

coverage prior to receiving an ETC de~ignation.~ I The complaint in both cases is insufficient cell 

towers. There we concluded that the absence of a signal in some areas, a "hole" in coverage, 

could not be a barrier to designation. Of course, in those areas without signal, a customer cannot 

receive any of the nine required services. Here, the problem is that while signal is available - 

and all the other nine services are available - E-911 is not of sufficient quality to allow accurate 

triangulation. 

The difference is only superficial. We conclude that denying ETC designation for lack of 

sufficient towers to triangulate 91 1 callers would create the same kind of barrier to entry that we 

eschewed in Docket 591 8, and with even less justification. 

The FCC has adopted a similar standard. It has held that a company may be designated 

once it has shown a "capability and commitment to provide the nine supported services,"52 and it 

is not necessary that the services actually be provided everywhere in advance. We are generally 

in agreement with this standard. While something more than a vague promise is needed from an 

applicant, something less than a deployed ubiquitous network will do.53 

Vennont has made a major commitment to providing high quality E-91 lservices 

throughout the state. However, E-911 is not the state's only important telecommunications goal, 

and withholding designation here might convey a message that the Board places E-911 accuracy 

before other equally worthy goals. Expanding wireless coverage, for example, not only provides 

non-emergency services, but it provides basic 91 1 service in new areas. On the present record, 

therefore, we do not wish to suggest that the next cell sites built in Vermont necessarily should 

51. Docket 5918, Order of 11/14/03 at 33; see also, South Dakota Preemption Order, note 24 above (requiring a 
carrier to provide all nine supported services throughout a service area prior to receiving ETC designation would 
have the effect of prohibiting prospective entrants from providing telecommunications services). 

52. See Virginia Cellular, note 23 above, at 19 FCC Rcd 1563. 
53. RCC here has plausibly asserted the "capability and commitment" mentioned in the FCC orders. See Kohler 

reb. pf. at 30-33; tr. 8/2/04 at 239 (Wood). 
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be devoted primarily to improving the E-911 locational accuracy. 

The Hearing Officer concluded that RCC met the emergency services requirement. The 

ITCs asserted that the Hearing Officer effectively placed the burden of proof on the ITCs, not 

RCC. We agree that RCC could have offered more detailed proof about its E-911 locational 

accuracy. However, RCC has met its minimum burden of proof here. It has shown that it 

provides the "ALI" locational data required to make E-911 function and that it has deployed 

equipment to improve the accuracy of the customer location information that is provided to 

PSAPs. That is sufficient proof to con&de that RCC has satisfied the FCC's universal service 

rules regarding access to emergency services. 

The ITCs correctly note that RCC has not filed any data in this proceeding to enable the 

Board to make a determination of the extent of RCC's E-911 accuracy in Vermont. The 

Department recommends that, as a condition of ETC designation in this proceeding, the Board 

require RCC to report on its progress toward, and outlook for, fully implementing Phase I1 E-911 

capabilities in Vennont as part of the company's annual certification process. We concur. 

RCC's plan to resolve the FCC compliance issue is somewhat vague. RCC has only said 

that it is working with a vendor and "may" seek a waiver of the accuracy standards.54 RCC is in 

nominal violation of the FCC rules, and it should clarify this situation. RCC shall seek an FCC 

waiver no later than September 1,2005, if it is not yet otherwise in compliance with FCC rules 

by that date.55 

In conclusion, RCC has demonstrated its ability and commitment to offer access to 

emergency services in the service area for which it seeks designation and that designation will, in 

fact, assist the company in meeting those obligations. 

54. Kohler reb. pf. at 32. 
55. We also conclude below that RCC should be designated until December 31, 2005. At that time, the Board 

can review RCC1s progress on clarifying the applicability of FCC accuracy standards. 
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F. Access to O~erator  Services 

Findinns 

37. RCC provides customer access to operator services; customers reach operator services in 

the traditional manner by dialing "0." Supporting Memo at 6; Lackey pf. at 9. 

Discussion 

"Access to operator services" is defined as "access to any automatic or live assistance to a 

consumer to arrange for billing or completion, or both, of a telephone call." 47 C.F.R. 

$ 54.101 (a)(6). It is undisputed that RCC satisfies this requirement. 

G .  Access to lnterexchan~e Services 

Findings 

38. RCC provides access to interexchange services through interconnection agreements with 

interexchange carriers. Customers may also "dial around" to reach their interexchange carrier of 

choice. Supporting Memo at 6; Lackey pf. at 9-10. 

Discussion 

"Access to interexchange service" is defined as the "use of the loop, as well as that 

portion of the switch that is paid for by the end user, or the functional equivalent of these 

network elements in the case of a wireless carrier, necessary to access an interexchange carrier's 

network."56 

RCC provides access to interexchange services through interconnection agreements with 

interexchange carriers. These arrangements enable RCC to provide its customers access to 

interexchange services. RCC customers may also "dial around" to reach a different 

interexchange carrier. 

The ITCs ask the Board to require "equal access" as a prerequisite to ETC de~ignat ion .~~ 

In other words, the ITCs would have the Board require RCC to allow its customers to 

presubscribe to other interexchange carriers. 

56. 47 C.F.R. 5 54.101(a)(7). 
57. Nishi pf.  at 17. 
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The Board is preempted from using state authority to mandate that wireless carriers 

-provide equal access.58 Moreover, while states may force wireless providers to meet 

requirements related to universal service, they may not regulate rates or entry. The FCC has also 

held that states may not use ETC proceedings to require a wireless provider to provide equal 

access.59 

By providing "dial around" access to interexchange carriers, RCC meets the explicit 

terms of the FCC's rule. The FCC recently considered adding equal access to the list of nine 

supported services, a decision that would have made equal access an explicit requirement of ETC 

certification. In a "Definitions Order" issued in July of 2003, the FCC decided to "make no 

decision" at that time.60 Decision or not, the effect was to leave equal access off the list of 

minimum services required for ETC certification. Therefore the Public Service Board is not 

obligated to require equal access as a condition of ETC certification. 

Nevertheless, the Board might want to give notice here that it may impose equal access 

obligations in one relatively narrow fbture scenario. The case concerns a future where multiple 

ETCs serve a local exchange market and an incumbent LEC seeks to "relinquish" its ETC 

designation in that market. The Joint Board recommends in that case imposing equal access on 

the remaining ETCS.~ 

The Joint Board's recommendation addresses a significant issue. Most incumbent LECs 

are required to provide equal access. Therefore, in the hypothetical circumstance above, 

departure of the incumbent LEC could deprive all customers in an area of"  1-plus" equal access 

to interexchange carriers. The Joint Board would address this problem with notice. Essentially 

58. 47 U.S.C. 5 332(c)(8). 
59. Petition of the State Independent Alliance and the Independent Telecommunications Group for a Declaratory 

Ruling that the Basic Universal Service Offering Provided by Western Wireless in Kansas is Subject to Regulation 
as Local Exchange Service, WT Docket No. 00-239, Memorandum Opinion and Order, FCC 02-1 64, paras. 6,30 
(rel. August 2, 2002). 

60. See Federal-State Joint Board on Universal Service, Order and Order on Reconsideration, CC Docket No. 
96-45, 18 FCC Rcd 15090, 15104, para. 33 (2003) (Definitions Order). The Joint Board previously had been unable 
to reach agreement on whether equal access should be added to the list of supported services and made no 
recommendation re garding this service. Id., para. 1. 

6 1 .  Federal State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, FCC 04J-1, 
rel. 2/27/04, para. 28. The FCC has not yet acted on this Joint Board recommendation. 
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the Joint Board recommends that the Board here should announce that it might impose equal 

access obligations in such a future proceeding. 

We decline to take that step because it would not increase the Board's future authority in 

any meaningful way. If an incumbent LEC were to seek to withdraw from the Vermont market, 

as hypothesized, its customers would face a variety of problems. Very likely the most daunting 

would be finding a way to obtain replacement service from a wireless ETC for all or nearly all of 

a departing wireline carrier's customers.62 Perhaps for this reason, federal law gives state 

commissions the duty to ensure continued service. The Board "shall require the remaining 

eligible telecolnmunications carrier or carriels to ensure that all customers served by the 

relinquishing carrier will continue to be sewed."63 This phrase affirms (and possibly augments) 

state authority over the minimum duties or all remaining carriers of last resort. Essential to this 

task will be to construe the statutory phrase "continue to be served." The Board might thereupon 

conclude that continuation of service implies continuation of all essential features of wireline 

service, including equal access. 

In summary, adding an explicit condition here, as recommended by the Joint Board, 

would only claim a right in a future proceeding that already appears to have been created by 

statute. We defer decisions on how ETC relinquishment proceedings should be decided until 

such a case is actually filed. 

RCC provides access to interexchange services consistent with the requirements for ETC 

designation, and no condition is required relating to equal access. 

H. Access to Directory Assistance 

Findings 

39. RCC provides directory assistance to customers who dial "411" or "555-1212." 

Supporting Memo at 6; Lackey pf. at 10. 

62. The problems may be exacerbated by RCC's plan to rely, in part, on resale as a means of  offering service. See 

finding 52 below. If the underlying wireline carrier seeks to abandon its plant, resale will become impossible. 
63. 47 U.S.C. 5 214(e)(4) (italics added). The Board also must "require sufficient notice to permit the purchase 

or construction of adequate facilities by any remaining eligible telecommunications carrier." Id. 
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Discussion 

"Access to directory assistance" is defined as "access to a service that includes, but is not 

limited to, making available to customers, upon request, information contained in directory 

~ i s t i ngs . "~~  It is undisputed that RCC satisfies this requirement. 

I .  Toll Einiitation for Qualifying Low-Income Customers 

Findings 

40. RCC provides toll limitation by utilizing its toll-blocking capabilities for Lifeline 

customers upon designation as an ETC. Supporting Memo at 7; Lackey pf. at 10. 

Discussion 

"Toll blocking" is a service provided by carriers that allows customers to elect not to 

allow the completion of outgoing toll calls.65 "Toll control" is a more complex service that 

would allow a customer to specify a certain amount of toll usage that may be incurred on their 

telecommunications channel per month or per billing cycle.66 

An ETC can comply with federal requirements by providing toll blocking, so long as it 

remains incapable of also providing toll control.67 It is undisputed that RCC satisfies this 

requirement by providing toll blocking. 

VII. LIFELINE AND LINK-UP 

Findings 

41. In Docket 591 8, RCC was designated as an ETC in Vermont's non-rural service 

territory. The Department and RCC reached agreement in that docket concerning 

implementation of the Lifeline and Link-Up programs. The approach developed in that docket 

was approved by the Board and has subsequently been implemented by RCC. XETC 

64. 47 C.F.R. § 54.101(a)(8). 
65. 47 C.F.R. # 54.400(b). 
66. 47 C.F.R. 54.400(c). 
67. 47 C.F.R. 8 4  54.101(a)(9) and 54.400(d). An ETC that is capable of providing both services must provide 

both. 47 C.F.R. r) 54.400(d). 
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designation is granted in the territory of the independent telephone companies, RCC has 

committed to offer Lifeline and Link-Up uniformly throughout its Vermont service territory 

under the terms agreed to and ordered in Docket 591 8. Supporting Memo at 7; Frankel pf. at 4- 

6; tr. 8/3/04 at 78 (Frankel). 

42. RCC has 85 customers currently participating in the Lifeline program. Frankel pf. at 4. 

43. As an ETC, RCC is subject to the same advertising requirement that the Board has 

imposed on other carriers annually in the Vermont Universal Service Fund ("VUSF") rate-setting 

docket. All such carriers are required to stuff their bills annually in January or February with 

information about Lifeline availability and how eligible customers may apply for Lifeline. 

Frankel pf. at 5. 

44. RCC is making additional efforts to promote Lifeline and Link-Up. Since RCC was 

first designated an ETC in Vermont's non-rural territory, RCC has added advertisements of 

Lifeline and Link-Up in retail locations, agent locations, newspaper advertisement and its 

website; display posters in stores; and a page for Lifeline and Link-Up on the Unicel website. 

Frankel pf. at 5. 

45. RCC's promotion of Lifeline and Link-Up generally exceeds that done by Vermont's 

incumbent local exchange carriers. Frankel pf. at 4-5. 

46. RCC has committed to advertise the availability of Lifeline and Link-up benefits 

throughout the proposed service area by including mention of such benefits in advertising and by 

reaching out to community health, welfare and employment offices. Supporting Memo at 7; 

Frankel pf. at 4-6. 

47. RCC does not offer toll control because toll control is not commercially available. RCC 

provides toll blocking for Lifeline Customers. Lackey pf. at 10. 

48. RCC has become a full participant in the Lifeline Coordinating Committee, the 

interagency group that addresses issues related to Lifeline implementation. Frankel pf. at 4. 

Discussion 

FCC rules require ETCs to offer Lifeline and Link-Up to their customers and to advertise 
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the availability of the two programs.68 The evidence of record supports a conclusion that RCC 

offers Lifeline and Link-Up to qualifying customers and advertises their availability in 

accordance with FCC requirements. 

The Department has recommended that RCC be required, as a condition of its 

designation, to hlfill its commitments with respect to Lifeline and Link-Up provision and 

promotion. We concur. 

VI~~.OFFER~NGRVTHROUGHOUTCE AARFLB, 

Findines 

49. RCC's signal coverage does not reach significant portions of the geographic territory 

served by the ITCs. Lackey pf. at 1 1-12. 

50. RCC has committed to expanding its coverage by constructing facilities in response to 

demand and specific customer requests, and it will attempt to serve all customers with its own 

facilities. RCC does not anticipate constructing plant to serve areas where there is no demand for 

service. Kohler pf. rebuttal at 9. 

5 1. Docket 59 18 requires RCC to respond to reasonable requests for service by providing 

service to a customer who has a billing address in the service area, at the customer's billing 

address or at a different address specified by the customer that represents the customer's home or 

work location. RCC recommitted to that condition in this proceeding. Docket 5918 Order of 

11/14/03 at 34,38-39,51; Supporting Memo at 4,21; Kohler reb. pf. at 9,22; Fraiiel pf. at 11. 

52. Upon designation, RCC will offer service throughout its ETC service area to all 

consumers, upon "reasonable request," using either its facilities or a combination of facilities and 

resale. Whether a request for service is reasonable can be determined, in some cases, only after 

investigation and an attempt to apply lesser means of supplying service. Pet. at 3; Kohler pf. at 

3; Supporting Memo at 4-7; Kohler reb. pf. at 9; tr. 8/2/04 at 44-45 (Kohler). 

53. If standard equipment has not worked at a customer's residence or place of business, 

RCC does not currently have an explicit policy and practice of advising customers that they may 

- 

68. 47 C.F.R. 6 5  54.405,54.411;Frankelpf. at4. 
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seek an escalation process or otherwise make a "reasonable request for service" beyond standard 

equipment. Tr. 8/2/04 at 55-58 (Kohler). 

54. When a customer makes a reasonable request for service, RCC begins by offering a new 

customer the use of a standard handset that is purchased by the customer. During a thirtyday 

trial period the customer may return the handset for a full refund. If the customer wishes to 

pursue service further, RCC makes available a variety of options, including external fixed 

antennas (including a large "yagi" antenna), more powerful telephones, hands-free car kits, "cell 

extenders" and digital boosters; all of these are obtained at the customer's added expense. RCC 

also considers adjusting its existing antennas, adding in-building "repeaters" to improve service, 

constructing new cell sites, and offering resale of wireline service as possible ways of complying 

with a reasonable request for service. Expansion of RCC's network is a last resort. Supporting 

Memo at 5; Kohler reb. pf. at 22; tr. 8/2/04 at 41-52 (Kohler). 

55. RCC may consider a request for service unreasonable if providing service would require 

an expansion of RCC's network. An "unreasonable" request for service would include the case in 

which service to a single customer could be obtained only by constructing an additional cell site. 

The typical cost of such a cell site is approximately $250,000.00. Tr. 8/2/04 at 42-45 (Kohler). 

56. Disputes concerning RCC's individual decisions on whether requests were reasonable 

and how RCC responded may be reviewed by the Board on a case-by-case basis and generally in 

annual certification or redesignation proceedings. Tr. 8/2/04 at 42-44 (Kohler), 148, 18 1 

(Lackey). 

57. RCC apparently has no current practice or firm plans to advertise to potential customers 

that they may make a "reasonable request for service" that might obligate RCC to provide 

additional facilities to serve the customer. The record is unclear about how helpful the RCC 

sales force actually is at explaining that a potential customer who cannot obtain satisfactory 

service using standard equipment has other options available. Tr. 8/2/04 at 55-58 (Kohler). 

58. If designated, RCC will receive support for all of its customers in high-cost areas, even 

those who bore the expense of this additional equipment. Tr. 8/2/04 at 49, 53 (Kohler). 

59. The Department does not currently require that RCC track or report its responses to 

reasonable requests for service. Tr. 8/3/04 at 81-2 (Frankel). 



Docket 6934 
RCC A!lantic, Inc. 

pnye 2 8  

60. Incumbent LECs today serve a very high percentage of the fixed-location residences and 

businesses within their territories, their facilities are actually limited to a small portion of the 

franchised area, and they impose significant charges for long new line extensions. Tr. 8/2/04 at 

3 1 (Kohler); tr. 8/2/04 at 224-47 (Wood). 

61. The ITCs presently are required to file tariffs describing how the filing carrier handles 

requests for service. Tr. 8/3/04 at 122 (Nishi). 

62. Vermont's E-911 location data layer includes the geographic coordinates of each 

household or commercial address, and while it is not a perfect match to locations that have or 

may request phone service, it should correlate to a high degree. Lackey pf. at 14-1 5. 

63. RCC can compile and periodically update an analysis of the extent of its geographic 

coverage using GIs analytic software to overlay RCC's detailed coverage maps on the E-911 

location data layer. Using this approach, RCC could calculate the percentage of E-911 

addresses, by exchange or study area, to which it is capable of providing service. Changes from 

year to year would serve as an objective indicator of RCC's progress toward universal coverage. 

Lackey pf. at 14- 1 5. 

64. RCC has committed to provide detailed coverage maps in connection with 

recertification proceedings. Kohler reb. pf. at 28. 

Discussion 

The nine services must be "offered" throughout the service area for which the designation 

is received.69 This can be accomplished using the ETC's own facilities or a combination of its 

own facilities and resale of another camer's services.70 The issue is whether RCC "offers" its 

services sufficiently widely to be eligible for certification as an ETC. 

The Board has repeatedly expressed its concern about the limited scope of wireless signal 

coverage in Vermont. Expanding that coverage to Vermont's more remote and rural areas is an 

important policy objective of this state. 

Ultimately a wireless company cannot be said to "offer" universal service to a customer if 

69. 47 U.S.C. 4 214(e)(l)(A); 47 C.F.R. 554.201 (d). 
70. Id. 
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the customer cannot receive a signal from that company. If the term "offer" is to have any 

meaning, there must be some expectation that the carrier actually can provide the service if the 

customer requests it.7 I 

RCC argues that it is not required to provide ubiquitous coverage without compensation, 

any more than wireline camers are so required. It is true that wireline carriers often impose 

significant charges to extend service. While the current scope of RCC's signal coverage is quite 

limited, RCC seeks designation on the promise that, beginning immediately, it will respond to all 

future "reasonable requests for service," even if there is not yet signal coverage at the customer's 

billing address or other home or work location specified by the customer. RCC contends that it 

will respond by offering a variety of measures, including external antenna kits, "cell extenders" 

or more powerful telephones, adjusting RCC's existing antennas, and constructing new 

infrastructure. RCC has committed to expend all high cost support received in an appropriate 

manner. We expect that RCC will spend a significant proportion of such support to expand 

coverage. Thus, we shall require RCC to report its receipt and use of the funding to the Board on 

an annual basis so the Board can detennine whether RCC is meeting its obligations. We expect 

the first such report, in writing, on or before September 1,2005, and yearly thereafter. 

In a recent ETC decision, the FCC described similar commitments, and found them 

sufficient. 

In instances where a request is made by a potential customer within [the 
competitive ETC applicant's] licensed service area but outside its existing 
network coverage, it will take a number of steps to provide service that 
include determining whether: (1) the requesting customer's equipment can 
be modified or replaced to pravide service; (2) 2 roof-mounted antem2 or 
other equipment can be deployed to provide service; (3) adjustments can 
be made to the nearest cell tower to provide service; (4) there are any other 
adjustments that can be made to network or customer facilities to provide 
service; (5) it can offer resold services fiom another carrier's facilities to 
provide service; and, (6) an additional cell site, cell extender, or repeater 
can be employed or can be constructed to provide service.72 

71. Docket 5918, Orderof 6/26/03 at 34. 
72. Virginia CeNular, para. 15. Virginia Cellular also promised to construct several additional cell sites in 

sparsely populated areas. Id., para. 16. 
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RCC envisions a hierarchy of escalating steps to provide service. Customer-paid 

enhancements (e.g., higher-powered telephones and better antennas) would come first. If that 

fails, then come relatively low-cost options for RCC, such as antenna adjustments. Finally, there 

is the most expensive option, adding a cell site. In the end, a customer may be told that his or her 

request for service is "unreasonable" because it requires RCC to spend too much money. 

The key to RCC's success in serving all of Vermont will be how it implements this 

commitment to respond to all "reasonable" requests. It is probably more accurate to say that 

RCC is promising to make a "reasonable response" to any request. We agree with the DPS and 

RCC that the concept will need to be defined in some measure on a case-by-case basis. 

Unfortunately, it is impossible'to determine beforehand when RCC's responses are reasonable. 

This increases the importance of clear procedures and adequate staff training. Without them, 

RCC's commitment could be deprived of much of its value to the public. Therefore, some 

conditions are needed to ensure that RCC responds sensibly to customer requests for hrther 

measures to obtain an adequate signal quality at the customer's billing address or at a different 

address specified by the customer that represents the customer's home or work location. These i 

conditions are discussed below in part XUI. 

So long as appropriate conditions are attached, RCC "offers" the nine services throughout 

the proposed service area. Therefore, RCC has demonstrated its ability and commitment to offer 

access to the public switched network throughout its proposed service area. 

PX. ADVERTISING 

Findings 

65. RCC has an extensive advertising campaign in multiple daily, weekly and monthly print 

publications, more than two dozen radio stations, four television stations and Adelphia Cable, 

and other advertising. RCC is a competitive carrier, and its level of advertising generally 

exceeds that which is typical of the ITCs. Frankel pf. at 3-4. 

66. RCC has committed to advertise the availability of each of the supported services 

throughout its licensed service area using media of general distribution through methods that may 

include newspaper, magazine, direct mailings, public exhibits and displays, bill inserts and 
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telephone-directory advertising. Supporting Memo at 7. 

67. RCC has also committed to advertising the availability of Lifeline and Link-Up benefits 

throughout its service area by including mention of the benefits in its advertising and through 

reaching out to community health, welfare and employment offices to provide information to 

those most likely to qualify for these benefits. Supporting Memo at 7. 

Discussion 

FCC rules condition ETC designation on the carrier advertising the availability of the 

nine services required for de~ignat ion .~~ It is undisputed that RCC satisfies this requirement. 

The Department has recommended that RCC be required, as a condition of its 

designation, to fulfill its commitments with respect to advertising the availability of the nine 

checklist services.74 We concur generally, but think that advertising can be tailored to more 

effectively benefit consumers. 

As recommended by the Department, RCC would be obligated to advertise the 

availability of the nine services required for designation. While advertising by RCC could 

benefit the public, in this configuration, we anticipate little benefit from advertising that 

describes the elements in the FCC's rules. There is particularly little value in advertising items, 

like tone dialing or connection to the interexchange network, that they are so common they are 

simply assumed by most customers. There is also no apparent benefit from advertising items, 

like local usage, that, as seen above, has little meaning in the cellular environment. 

Of greater use to the public would be advertising aimed to demonstrate to the public that 

RCC, as an ETC, has an obligation to make efforts to provide service in areas where customers 

cannot easily obtain it. In other words, it might benefit the public to leam that RCC is willing to 

make extra efforts to provide service in rural areas. Therefore, RCC will be required, as a 

condition of its designation, to advertise the commitments it has made with regard to extending 

service or otherwise enhancing the customer's ability to receive a signal in areas with weak or 

nonexistent coverage. RCC will be required to file a plan for such advertising within 60 days of 

73. 47 C.F.R. 8 54.201; Frankel pf. at 3 .  
74. Frankel pf. at 4. 
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designation. - 
This petition would affect the service areas of nine rural telephone companies. When one 

or more such areas are affected, the third sentence of 5 21 4(e)(2) imposes an affirmative 

obligation for factual findings regarding the public interest. The public interest test requires a 

balancing of benefits and costs, and is a fact-specific exercise. For example, in its Virginia 

Cellular decision, decided under a parallel statute, the FCC considered the benefits of increased 

competitive choice, the impact the designation might have on the universal service fund, the 

unique advantages and disadvantages of the competitor's service offerings, any commitments 

made regarding quality of telephone service, and the competitive ETC's ability to satisfy its 

obligation to serve the designated area within a reasonable time frame.75 

The following sections consider a number of potential benefits and costs from ETC 

designation, each of which may affect the public interest. 

A. Exnandin~ RCC's Network 

Findings 

68. If RCC is designated in this docket, RCC will receive approximately $6.3 million in 

federal universal service support each year for its Vennont operations. This includes $2.3 

million resulting from Docket 591 8 in which RCC was designated for non-rural service areas. It 

also includes an incremental $4.0 million for rural service areas considered in this docket. 

Supporting Memo at 12; tr. 8/2/04 at 10 (Kohler). 

69. RCC recognizes an obligation to demonstrate that every dollar of Federal support is 

invested to construct, maintain, and upgrade RCC's facilities and services in a way that benefits 

consumers in Vermont's rural service areas and to certify to the Board annually (and subject to 

Board review) that it has done so. RCC Brief at 20; Kohler reb. pf. at 8. 

70. Access to high cost support will allow RCC to accelerate expansion of its coverage to 

75. Virginia Cellular, para. 28; see also, RCC Brief at 14. 
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areas of the state without sufficient coverage by allowing it  to increase its capital investment. 

RCC has committed to use all Federal support received in accordance with federal regulations 

and to "expand coverage area [sic] in the ETC Service Area." Supporting Memo at 12-13; see 

Kohler reb. pf. at 8, 10- 1 1,28; Lackey pf. at 1 1-1 2, 15. 

71. RCC has agreed to report its use of federal support and capital-construction spending 

annually and to provide detailed coverage maps in connection with its recertification 

proceedings. Supporting Memo at 14-15,23; Kohler reb. pf. at 2-3, 11,28. 

72. RCC has submitted specific planned investments for calendar year 2004, but it has not 

finalized construction plans for 2005 or beyond. RCC expects to make these decisions based on 

a variety of factors, such as service requests and siting and permitting constraints. RCC is unable 

to project exactly where wireless facilities will be added after 2005, in part, due to uncertainty 

about permits. Supporting Memo at 12; Kohler pf. at 12; Kohler pf. rebuttal at 8; Lackey pf. at 

13-14; tr. 8/2/04 at 71 -2 (Kohler). 

73. RCC's construction plan for 2004 includes numerous projects unrelated to expanding 

signal coverage in Vennont. These include numerous GSM upgrades and seven projects at 

locations outside Vermont. Exh. ITC-14. 

74. RCC has committed in the first year following designation to build wireless facilities, 

including cell sites, in WallingfordDanby, Charlotte, MarshfieldCabot and FranklidHighgate, 

provided that it receives sufficient support and appropriate land-use and other environmental 

approvals. Supporting Memo at 12,2 1 ; tr. 8/2/04 at 13 1-34 (Kohler); see id. at 134 (counsel's 

rep.); see also Lackey pf. at 13-14. 

75. The mobility of RCC's services provides a significant benefit to consumers, especially 

those living in rural areas who must often travel long distances. Many areas where people travel, 

hike, camp, fish or work outdoors have no telephone service. The mobile service also facilitates 

emergency services that can help mitigate one of the risks of living in isolated, rural areas. 

Supporting Memo at 12, 15; tr. 8/2/04 at 228 (Wood). 

76. RCC's customers also benefit from wider local-calling areas, advanced features available 

through RCC's network and handsets, advanced messaging services, as well as favorable long 

distance calling prices and packages with multiple capabilities, including mobility, several 
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customer calling features. RCC is currently deploying GSM-based high-speed data services. 

Kohler reb. pf. at 17; Lackey reb. pf. at 9-10. 

77. RCC is in the process of converting its network to GSM, a third-generation technology, 

which it hopes to complete by the end of 2004 or beginning of 2005. Approximately 46 of 

RCC's 65 cell sites have been upgraded to support GSM, in addition to the existing analog and 

TDMA platforms. The new GSM platform will support a data component that will allow RCC 

to offer data applications that include around 1 15 kilobits per second ("kbps"). A subsequent 

technology upgrade is expected to boost speeds to around 500 kbps. Kohler reb. pf. at 13-14,20; 

tr. 8/2/04 at 127- 129, 133 (Kohler). 

78. Wireless technology offers the hearing-impaired community a variety of services, 

including text messaging, e-mail, web and TTY access via wireless phone. These forms of 

communications via cellular technology are especially valuable for deaf and hearing-impaired 

individuals because wireless equipment is portable. Nothwithstanding the current limitations on 

hearing-aid compatibility for digital service, deaf and hard-of-hearing individuals currently 

benefit from wireless-service features including text messaging, email, web and TTY access via a 

wireless phone. Frankel reb. pf. at 4-5. 

79. Designation of RCC and the associated Lifeline and Link-up benefits will benefit low- 

income consumers that otherwise would not have the opportunity to obtain discounted, mobile- 

telephone service. Kohler reb. pf. at 18. 

80. Expanded signal coverage can have significant benefits during emergencies. During the 

1998 ice storm and its resultant extended power and landline-telephone-service outages, " . . . 
RCC kept a majority of its cell sites and its switch operational, serv[ing] as the primary line of 

communications for public-safety personnel." RCC also donated numerous cell phones to the 

National Guard, Red Cross and State Police to ensure that these organizations maintained 

communications. RCC has developed a disaster-recovery plan and has placed 

wireless-telecommunications field kits at locations around the state, each containing five wireless 

phones activated, fully charged and available for use by emergency personnel. Supporting Memo 

at 11-12,22; Kohler reb. pf. at 15-16. 

81. Increased cell site deployment, and the associated improvements in signal coverage, will 
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improve the accuracy of E-91 I locational activities. Kohler reb. pf. at 14-15; Lackey reb. pf. at 

4; tr. 8/2/04 at 158-59 (Lackey); tr. 8/3/04 at 20 (Wood). 

82. To maintain the continuity of its service in the event its main power supply goes down, 

RCC provides most cell sites with battery backup that provides between two to three hours of 

power. RCC also equips hub cell sites or remote cell sites with additional power backup from a 

propane or diesel generator, which extends the power backup to at least 12 hours. RCC 

maintains a large diesel generator at its switch location in Colchester, Vennont, that will provide 

up to two days of extended power backup before requiring refueling. Supporting Memo at 22. 

Discussion 

Designation will increase RCC's federal universal service revenues by $4.0 million per 

year. This in turn will allow RCC more rapidly to extend its coverage into the rural service 

territories covered by this petition and generally throughout the state.76 This prospect weighs 

heavily in favor of the public interest. 

Some benefits of expanded wireless service are inherent in the technology. The most 

obvious benefit of network expansion is that it will allow some citizens who live or work in 

remote locations to obtain a first connection to the telephone network. Expanded RCC service 

would provide a great benefit to such customers. Even in areas already served by incumbent 

LECs, some customers will consider wireless a viable alternative to landline service. For these 

customers, RCC can provide a more valuable service than the incumbent provider.77 

Mobility gives wireless communications some unique capabilities. In rural Vermont, 

many areas where people travel, hike, camp, fish or work outdoors have no landline service. 

Availability of wireless coverage in these areas will provide an important benefit to consumers, 

even if those consumers live and work elsewhere. Wireless service also has great value for 

reaching emergency services when, as happens frequently in rural areas, the customer finds 

himself or herself far from a landline phone. In addition, wireless provides benefits for deaf and 

76. The average cost of a new cell site is $250,000.00. See finding 53 above. If all the additional support were 
applied to new cell sites, that would produce approximately 16 new cell sites per year. 

77. While the value to individual customers is high, this benefit will be limited to relatively few people, because 
customers in extremely remote areas may find it the hardest to make a "reasonable" request for service. 
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hearing impaired customers in the form of portable text services. 

Marketing and regulatory decisions also give wireless services some  advantage^.^^ 

Wireless companies typically offer a wider range of service plans than those available from 

landline companies. Wireless plans typically also include a geographically larger local calling 

area than is characteristic of landline services. Designation will also allow low-income 

Vennonters to access the Lifeline program. 

Still, other benefits can be expected from RCC's own technological and deployment 

decisions. RCC is upgrading its advanced data handling capabilities, and RCC is deploying 

high-speed data links using GSM technology. These technology upgrades will offer enhanced 

data handling capabilities and more reliable service. RCC also has expended significant capital 

so that it can remain functional in emergencies. 

Expanding wireless service into all areas of rural Vermont is consistent with the goals of 

the Act, which seeks to ensure that consumers in rural, insular and high-cost areas: 

have access to telecommunications and information services, including 
interexchange services and advanced telecommunications and information 
services, that are reasonably comparable to those services provided in urban areas 
and are available at rates that are reasonably comparable to rates charged for 
similar services in urban areas.79 

Additional facilities deployment also hrthers the Governor's objective of increasing wireless 

service coverage along Vermont's highways.80 

RCC's construction planning for 2005 and beyond is not complete. RCC points out that 

detailed construction plans are not required by law.81 They are, however, one means of 

demonstrating a commitment to serve, altl~ough such plans cannot anticipate customer demand 

and thus may not prove accurate. Moreover, construction depends upon support, which depends 

on line counts, and those are presently unknown.82 The DPS agrees that detailed advance 

78. Wireless has a different system for intercarrier compensation than wireline carriers, and it has a different 
functional definition of  "local" calling. 

79. 47 U.S.C. 5 254(b)(3). 
80. Lackey pf. a t  16. 
81. Kohler reb. pf. at  9; see Wood reb. pf. at 41-45. 
82. Wood reb. pf. at 42-45. 
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construction plans should not be required.83 

On balance, RCC's designation will allow for a service expansion that will be of 

significant direct value to many Vermont consumers and to the state as a whole.84 To ensure that 

federal funds translate into network expansion however, some conditions will be imposed on the 

designation. These are discussed in Section XIII, below. 

B. RCC's Scrvicr Oualitv Commitments 

83. RCC has committed here to reduce call blockage, and accepts the same conditions on 

call blockage and coverage that it accepted in Docket No. 591 8. RCC will use, as necessary, a 

portion of Federal support to reduce the frequency of blocked calls. RCC will file a quarterly 

report with the Board and the Department tracking its efforts to reduce call blockage and improve 

service overall. RCC also notifies its subscribers annually, and will continue to do so, that its 

services do not provide coverage in some areas of the state and that, in areas where coverage is 

available, call blockage may occur. Supporting Memo at 13-15,23; Kohler reb. pf. at 2-3, 1 1, 

18-19,28. See Docket 591 8 Order of 1 1/14/03 at 48-53. 

84. RCC has committed here to comply with the Cellular Telecommunications and Internet 

Association Consumer Code for Wireless Service (the "CTIA Code"). Although it has not yet 

filed the paperwork to obtain a certification of compliance with the CTIA Code, RCC believes 

that it is in compliance with the CTIA Code. Tr. 8/2/04 at 59-61 (Kohler). 

85. The Department does not monitor compliance with the CTIA code, which is a voluntary 

code. If it did monitor compliance, the Department would rely on a combination of RCC's 

self-reporting and infonnation received through customer complaints. Tr. 8/3/04 at 79-80 

(Frankel). 

86. The CTIA Code provides that the wireless carriers should supply customers with a map 

of coverage. RCC offers a map to the public through its website, but the map lacks a zoom 

function that would allow customers to perceive coverage detail. The only map RCC currently 

83. Tr. 8/2/03 at 178, 180 (Lackey). 
84. How those funds will be used is considered below in part XIII. 



Dockct 6934 
RCC Atlantic. Inc. 

pugc 38 

provides to customers does not give customers any meaningful level of detail. RCC does 

currently have a map of its coverage in greater detail, but i t  does not provide this map to 

customers, nor does it post that map at retail sites. Tr. 8/2/04 at 59-63 (Kohler). 

87. RCC has committed here to comply with the consumer-protection standards established 

by the Board in Docket No. 5903 (by its Order of 7/2/99), but with modifications to adopt the 

standards to wireless service. RCC worked with the Department to establish how the 

requirements of the Order in Docket 5903 must be altered to apply to a CMRS carrier, but RCC 

has not sought a waiver of portions of the rules it considers inappropriate to wireless. Tr. 8/2/04 

at 75,92-95 (Kohler). 

88. RCC does not file the service quality reports required of local exchange carriers by 

Docket 5903. Those reports include "metrics" that arose from a stipulation between the 

incumbent phone companies and the Department. The Department does not expect RCC to file 

reports pursuant to Docket 5903. Tr. 8/3/04 at 72 (Frankel). 

89. When the DPS negotiated the standards in Docket 5903, only wireline carriers 

participated in the negotiations over the reporting standards. Frankel reb. pf. at 6-7. 

90. RCC has committed here to comply with the standards of Board Rules 3.200 and 3.300, 

with respect to the treatment of customer deposits and disconnections, with certain modifications 

to adopt the standards to a wireless carrier. Supporting Memo at 13-14,22-23; Kohler reb. pf. at 

18-19,28; see Frankel pf. at 7-9; Frankel reb. pf. at 5-7. 

91. RCC has committed to accept each of the preceding consumer-protection standards as 

conditions to its designation as an ETC in this docket. Kohler reb. pf. at 18-19,28; Frankel pf. at 

7-9. 

Discussion 

RCC has made numerous quality-related commitments here, some amounting to the 

renewal of promises made in Docket No. 5918. These commitments enhance the public benefit 

wherever RCC has a useable signal, and they weigh in favor of RCC's designation. 

The Department recommends that these commitments become conditions of RCC's ETC 
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designation in order to provide significant incentive for the company to meet these  obligation^.^^ 

We agree. 

RCC agrees to reduce call blockage, and it again accepts the conditions on call blockage 

and coverage that it accepted in Docket 591 8. RCC also agrees to use a portion of Federal 

support to reduce the frequency of blocked calls. RCC agreed to file a report with the Board and 

the Department tracking its efforts to reduce call blockage and improve service overall. RCC 

also notifies its subscribers annually, and will continue to do so, that its services do not provide 

coverage in some areas of the state and that, in areas where coverage is available, call blockage 

may occur. We agree with all of these steps, except that a quarterly call blocking report is not 

necessary. With so tnany other things reported annually, this can also be reported annually. 

In this docket, RCC makes a commitment to comply with the CTIA Code. It is 

noteworthy that RCC complied belatedly with a related requirement from Docket 591 8. In the 

November, 2003 Order in that docket, the Board noted that the recently adopted CTIA Code 

requires that a wireless carrier make a coverage map available to persons seeking service.x6 

Consistent with its earlier noticeYg7 RCC asserts here that it is in compliance with that code.88 

Yet at the date of hearings, RCC did not offer an adequate coverage map (although it predicted 

that it would do so by the end of the week during which technical hearings were held).89 RCC 

does not currently provide or post its map at its retail sites, although its web site does have 

maps?O 

The Department and RCC agreed in Docket 59 18 that RCC would be bound by Docket 

5903. They assert here, however, that they had not expected or intended that RCC should be 

bound by what are known as the "service quality standards" portion of that Order, or their related 

reporting requirements. Rather, they assert that it was their intent that only the consumer 

85. Lackey pf. at 17-18; Frankel pf. at  4 ,6,  8,lO-12. 
86. See tr. 8/2/04 at 59 (Kohler). 

87. Letter of Suzanne M. Monte to Clerk of the Board dated December 12,2003. See RCC Comments of 9/10/04 
at 2. 

88. Tr. 8/2/04 at 17, 59 (Kohler). 
89. Tr. 8/2/04 at 59 (Kohler). 
90. Tr. 8/2/04 at 60 (Kohler). 
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protection standards would apply. 

The lTCs arbwe that "RCC understood that it had agreed in Docket 5918 to comply with 

all the requirements of the Docket 5903 Order."g1 They point to numerous instances where RCC 

has asserted that it complies with Docket 5903, or with the "service quality" requirements of 

Docket 5903. 

It is not in dispute that RCC agreed to something in Docket 591 8 that the parties at the 

time referred generally to that obligation as "service quality." What is in dispute is what those 

words mean. The disagreement may have semantic roots. In previous dockets, we have used 

"service quality" to describe both the broad subject of Docket 5903 (which includes consumer 

protections) as well as a narrower set of reporting requirements (that are independent of 

consumer protections). In short, as we have used the terms, "service quality" plus "consumer 

protection" equals "service quality." 

The ITCs offer no direct testimony supporting their conclusion; instead they attempt to 

rely on admissions by RCC. The lTCs assert, for example, that "Ms. Kohler stated that RCC's 

obligation was subject to certain modifications for wireless carriers, but at no time did Ms. 

Kohler indicate that RCC did not anticipate being held to the Retail Service Quality Standards of 

Docket 5 9 0 3 . " ~ ~  The ITC's Counsel examined witness Kohler in detail on this point. Ms. 

Kohler consistently answered that RCC had agreed to comply only "to the extent that it applies to 

wireless carriers."93 While some of Ms. Kohler's statements could support the ITC's position, the 

questions were broad and her answers largely nonresponsive. When read as a whole, the 

testimony suggests that although RCC believes it is in full compliance with Docket 5903, it has 

the right to modifjr those standards to reflect the differences between wireless and wireiine 

service. 

We have found nothing in the record that proves the ITCs' assertion. On the contrary, the 

record evidence supports RCC. As DPS witness Frankel testified, only wireline carriers 

participated in developing the reporting standards, and those standards still have not been 

91. ITC Brief of 9/13/04 at 14. 
92. ITC Reply Brief at 8. 
93. Tr. 8/2/04 at 74:21, 75:7, 93:1, 93:16, 96:ll. 
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evaluated for their applicability to the wireless context. The DPS did not consider that the retail 

service quality portion of the Docket 5903 Order would apply to wireless carriers. 

There is no record evidence that RCC or any other wireless carrier ever undertook to 

comply with the wireline-based service quality standards in that Docket. Nor is there any record 

evidence that RCC or any other wireless carrier was ever challenged, before now, for failure to 

make "service quality" filings that wireline carriers routinely make. 

The ITCs argue that the Board said "in three separate places that RCC should be subject 

to the "service-quality" or "retail service-quality" standards established in Docket 5903."94 The 

ITCs also quote language from Docket 5903 in which the Board stated that consumer protection 

standards are subsumed in service quality.95 This confirms the semantic confusion, but does not 

clarify whether RCC was expected to file periodic reports. 

Later, in the Docket 591 8 Order, the hearing officer said, "[plursuant to the Amended 

Stipulation, RCC will comply with the service quality standards established in Docket 5903, with 

clarifications set forth in the following three findings."96 Each of the following findings deals 

with consumer protection, rather than service quality.97 

We are not persuaded that this Board or any of the parties to Docket 5903 or Docket 591 8 

ever thought that the service quality reporting requirements of Docket 5903 would apply to 

wireless carriers. 

We concur with the DPS's and RCC's recommendation. RCC subjected itself to the 

broader "service quality" category in Docket 5918, with some qualifications that the parties did 

not at the time define. We see no evidence before us to indicate that anyone ever thought that 

RCC was subject to the narrower "service quality" periodic reporting requirements. 

In conclusion, RCC's service quality commitments weigh in favor of designation, 

although the company's failure to comply with the CTIA mapping requirement by the date of 

94. Id. 
95. ITC Brief of 9/13/04 at 14; ITC Supplemental Reply Brief of 9120104 at 8. 
96. Page 10, paragraph 38, 
97. A similar use of the term "service quality" when the context refers to consumer protection occurs on page 44, 

paragraph 3, and in ordering clause 4c of the Docket 5918 final order. 
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hearings is a significant offsetting factor. As a condition of ETC designation in this proceeding, 

RCC should be required to abide by the consumer protection standards embodied in Docket 5903 

as appropriately modified in the Amended Stipulation in Docket 591 8, but not the service quality 

reporting standards. 

C. Improved Services Bv incumbents 

Findings 

92. Rural areas historically have trailed urban areas in receiving competitive, local exchange 

service and advanced telecommunications services, and in some rural areas no meanin&l choice 

of local exchange carrier exists. Supporting Memo at 16:17. 

93. If RCC is designated and expands its network, some consumers will choose RCC as 

their principal service. Even where a customer uses RCC's service as an ancillary 

communications tool, RCC will provide a meaninghl choice to subscribers in remote rural areas, 

which often have only one service provider. Pet. at 3; Kohler pf. at 3; Supporting Memo at 16- 

17; Lackey pf. at 15. 

94. Investment by RCC in network facilities in rural areas will increase competition. This 

could spur competitive responses from other carriers. Service quality and customer service may 

improve, new investments in plant may be made, and wider local-calling areas, bundled service 

offerings and lower prices overall may be introduced. Supporting Memo at 17; Kohler reb. pf. at 

12-13; Lackeypf. at 16; tr. 8/3/04 at 56,59 (Wood). 

95. The ITCs have recently sought and obtained a change in Vermont law that will allow 

them to offer packages that bundle basic exchange service and interstate or non-reguiated 

services. Lackey pf. rebuttal at 10. 
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Discussion 

Promoting competition was the greatest single theme of the 1996 Act.98 The Department 

and RCC predict numerous benefits from an increased RCC presence in areas served by the 

ITCs. They foresee faster development of advanced con~~nunications as carriers vie for a 

consumer's business. They also anticipate competitive responses in tenns of service quality, 

customer service, local-calling area size, variety of service offerings and lower prices overall. 

These predictions are repeated frequently in FCC designation cases. 

While these predictions are orthodox, they are also vague, unverifiable and probably 

overstated. They do not predict a specific response by particular carriers within a stated time 

frame. Rather, they assert general benefits that will appear at an indefinite future time. 

Moreover, the predicted benefits seem more an assertion of the benefits of competition in 

general, or in the past, than a specific prediction of the incremental benefits that will be added as 

the result of designation here. Accordingly, the predictions disregard that the ITCs have already 

made changes to make their services more attractive to cus to~ners .~~  They also disregard that the 

ITCs have made extraordinary progress in deploying and marketing advanced services. 

If even a small portion of the rosy predictions are correct, however, Vermont customers 

would receive at least some incremental benefit from induced 1TC competitive responses. 

Therefore, an increased RCC presence resulting froin designation would generate an incremental 

competitive response, and that response would have at least some benefit to consumers in some 

portions of the ITC's service areas. Because the claims by RCC and the Department are so 

general, however, we do not attribute great weight to this factor. 

98. The Act described itself as "An Act to promote competition and reduce regulation in order to secure lower 
prices and high-quality services for American telecommunications consumers and encourage the rapid deployment of  
new telecommunications technologies." See Pub.L. 104-1 04. 

99. For example, they presuppose that it will be RCC that generates broader service packages than the 
incumbents, even though the findings show the incumbents have already sought legislation for this precise purpose. 
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D. Revrnue Effects on lncumbent~  

Findings 

96. Some consumers may choose RCC as their principal service, as opposed to confining 

their use of RCC's service to an ancillary communications tool. Approximately two or three 

percent of wireless customers typically terminate their landline service, although the percentage 

is increasing. Supporting Memo at 17; tr. 8/2/04 at 123 (Kohler). 

97. Under the current federal support programs, entry of a CETC does not reduce a rural 

ILEC's support. In some programs, a decline in the incumbent's line counts or a decline in 

customer revenue can cause federal support to increase. Kohler reb. pf. at 4; tr. 8/3/04 at 24-27 

(Wood). 

98. Hypothetically, if 50 percent of an ITC's subscribers were to also subscribe to RCC's 

service, keeping their ILEC service, there would be no federal support effects on the ILEC. Tr. 

8/3/04 at 24-26 (Wood); see also id. at 119-21 (Nishi). 

99. Also hypothetically, if 50 percent of an JTC's subscribers were to subscribe to RCC's 

service, and all were to drop wireline ILEC service: (a) the amount of high-cost loop support and 

local-switching support received by the ILEC would stay the same; and @) the amount of Long 

Term Support ("LTS") and Interstate Common Line Support ("ICLS") revenue would increase to 

offset a portion of the lost customer revenues. Tr. 8/3/04 at 24-26 (Wood); see also id. at 119-21 

(Nishi). 

100. A CETC receives high-cost support if it obtains and keeps a high-cost-area customer. 

Kohier reb. pf. at 5. 

101. RCC has no plans to seek state USF support at this time, assuming that high-cost 

support were available from this fund. Kohler reb. pf. at 24. 

102. If RCC is designated in this proceeding, that decision, combined with the Board's 

previous designation from Docket 5918, would produce an ETC designation for the entire state. 

RCC therefore is not "cream skimming" Vermont's service areas. Supporting Memo at 16; 

Kohler pf. at 2; see tr. 8/2/04 at 15-18 (Kohler). 

103. Some very rural areas within Vermont are contained within RCC's existing ETC Service 
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Area. Supporting Memo at 16; tr. 8/2/04 at 17 (Kohler). 

104. RCC's incremental revenue from this docket will be approximately $4.0 million, or 

0.105 percent of the fund. Supporting Memo at 16; Kohler reb. pf at 27; tr. 8/2/04 at 10, 142 

(Kohler). 

105. Vermont ILECs will receive almost $19 million of federal support in 2004. From 1998 

to 2003, universal service support to the nine Independents increased by $7.2 million, or 73%. 

Kohler reb. pf. at 6; Lackey reb. pf. at 14. 

106. The Organization for the Promotion and Advancement of Small Telecommunications 

Companies ("OPASTCO") estimated that the USF would grow by approximately $2 billion as a 

result of designation of wireless carriers as ETCs, however, that estimate was based on the 

assumption that all CMRS providers would be designated as CETCs. Nishi pf. at 9; tr. 8/3/04 at 

93-94 (Nishi); Wood reb. pf. at 48. 

107. Nationally, greater federal support increases have been produced by policy changes that 

benefit rural ILECs than by granting ETC designation to CMRS carriers. Kohler reb. pf at 27; 

Wood reb. pf. at 51; tr. 8/3/04 at 6-7 (Wood); see Nishi pf. at 9; tr. 8/3/04 at 90 (Nishi). 

108. Wireless carriers will pay approximately $2 billion into the federal high-cost fund in 

2004. Tr. 8/3/04 at 95-96 (Nishi). 

Discussion 

RCC's designation, and the subsequent expansion of wireless service, certainly will have 

at least some effect on ILEC revenues. We consider below first the effect on customer and 

access revenues, then the effect on federal support revenues. 

The record shows that a small but growing percentage'of customers simply drop their 

wireline service. Other customers keep both services, but decrease their wireline toll usage, 

thereby affecting access and interconnection revenues. All of this could affect the ITCs 

adversely. Even absent other events, this could make it more difficult for the ITCs to maintain 

service at comparable rates. 

Decline in customer and access revenue must be a major concern of a utility commission 

in a rural state. Even using the "forward-looking" assumption of a newly installed efficient 

network, the average cost of providing telephone service in some areas of Vermont is in excess 
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of $100 per line per month.'OO It is often said that competition drives out implicit subsidies. If 

so, the rates in these rural areas are headed upwards, and the arrival of wireless could be a 

significant contributing factor. Ifa substantial number of customers adopt wireless service as a 

substitute, the number of remaining wireline customers could in some cases be too small to 

maintain service without either very high rates or very large explicit subsidies.101 This could 

accelerate the need for an explicit state universal service program., Vermont has not yet 

perceived a need for a state universal service fund, even though ten years ago the legislature 

anticipated such a fund might be needed soon.Io2 

Granting RCC's petition here could also affect the ITCs' federal universal service support. 

The facts were explored in detail at technical hearings, and they led to unexpectedly sanguine 

conclusions. An ITC's federal support would not decline merely because RCC would sell 

wireless service to an ITC customer. Moreover, even if that customer then ceases subscribing to 

wireline service, some kinds of federal support remain invariant and other kinds actually increase 

to replace some of the lost customer revenues. In short, the immediate effects of increased 

competition are either null or, in a "worst case," increase ITC support. 

The lTCs foresee harm through systemic change. They suggest that designating RCC 

here would increase the risk of catastrophic future failure of universal service support programs 

or, at the very minimum, significant changes to federal rules about how support is calculated. 

The ITCs certainly have good reason to worry about the overall health of the universal 

service system; they rely heavily upon it. But if the federal universal service program is 

threatened by its own size, there are many possible culprits. Support paid to wireless carriers 

100. These cost estimates were produced for rural exchange areas served by Verizon. Exchange areas served by 
the ITCs are similar in many ways. 

101. The DPS argued in its comments on the Proposed Decision that the Independents have the ability to respond 
to wireless competition by offering "packages" that bundle basic exchange service and interstate or non-regulated 
services. This is true, and it may alter the number of customers who would leave the wireline network or use 
wireless as a cheaper alternative. The argument, however, relates only to the speed of a transition, not to its ultimate 
effects; it does not address the underlying problem of supporting a wireline service with fewer remaining customers 
and less usage. 

102. See 30 V.S.A. 4 715(a) (Legislature intends that state fund be used as a means of  "keeping basic 
telecommunications service affordable in all parts of this state.") 
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certainly has grown dramatically, but schools and libraries also have drawn heavily from the 

federal funds for many years. Moreover, the FCC has significantly expanded the size of the 

federal hnd  by using universal service as a mechanism to finance interstate access reform, such 

as through the creation of the "lnterstate Access Support" and "Interstate Common Lines 

Support" ("ICLS") programs. Additionally, as RCC showed, rural incumbent carriers have been 

able to substantially increase their own draw on the fund, partly as a result of 2001 reforms to 

existing programs and partly through the addition of the costly new ICLS program. 

There is no evidence that the federal universal service fund faces imminent failure. 

Moreover, the designation of RCC in Vermont will have a de r ~ i r r i n ~ i r  effect on that national 

fund. RCC's designation will increase the federal universal service fund by slightly more than 

one tenth of a percent. This in itself is highly unlikely to alter the future course of the national 

find. 

The ITC's best argument is that the fund may be in jeopardy if Vermont and other states 

designate too many wireless carriers. In that event, the FCC may be tempted to make some 

changes to funding rules. The ITCs are correct that there is widespread concern about the size of 

the federal universal service fund. But changes to the funding rules are still speculative at this 

time. 

Even assuming a decision to reduce the total amount of federal support, it is far from 

clear that the reductions would be felt by the ITC community. For example, the FCC faces 

strong Congressional concerns about changes to ILEC support, and even the Joint Board's recent 

recommendations included statements that rural companies be held harmless from support 

reductions.' O3 

Finally, even if subsequent changes to federal law were to cause problems for the 

I T C S , ' ~ ~  the Board may still have remedies. For example, it is possible that the FCC might 

adopt certain measures that disadvantage incumbent LECs after a second ETC has been 

designated in their areas. Even then, there is a possibility that the Board could "vacate" the 

103. Wood reb. pf, at  29-30. 
104. One such scenario would be the adoption of  a a primary line cap upon designation of a second ETC in a 

service area without any hold harmless support. See tr. 8/3/04 at  119-121 (Nishi). 
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original designation, retroactively voiding it as though it had never existed.Io5 

For these reasons we conclude that the possibility of a future change to federal universal 

service support rules is too speculative to be considered here in the public interest weighing test. 

These national issues are best addressed by the FCC and the Federal State Joint Board on 

Universal service. 

In conclusion, designation of RCC seems likely to make it more difficult for the lTCs to 

continue to provide service without relying on rate increases or enactment of a state universal 

service fund. This is likely to arise primarily due to erosion of customer and access revenue, not 

federal support. Thus the financial effects on the ITCs counts as a negative factor in evaluating 

the overall public interest. 

E. Secondarv Economic Benefits 

Findings 

109. Designation and the resultant investment will cause RCC to spend money locally to 

construct the additional facilities and to maintain its network. Those expenditures will generate 

employment, income, tax receipts, and an increased property tax base, all of which will promote 

the general welfare of Vermont's economy. Lackey pf. at 16. 

1 10. Additional wireless deployment will also provide an economic-development benefit 

because the quality of telecommunications networks is a critical factor for businesses deciding 

whether to locate or remain in a rural area. Business and community leaders, as well as ski and 

golf resorts, often say that they need high-quality networks to permit contractors, farmers and 

other businesses that rely on mobile cornmunlcations to conduct their businesses efficiently. 

Kohler reb. pf. at 16. 

Discussion 

The record shows that federal support received by RCC and spent in the local community 

will have some flow-through effects. Although the chain of causation is long, designating RCC 

will lead to increased spending in Vermont, and that will have some beneficial economic effects 

105. Tr. 8/3/04 at 171-172 (Meredith). 
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F. Public Interest 

Designation of RCC in the service territories of Vermont's ITCs would serve the public 

interest. The benefits that will flow from such a designation are in excess of any harm that may 

be caused. 

Assuming that RCC honors its commitments, the chief benefit is the availability of 

additional federal support to expand wireless coverage. This is augmented by RCC's service 

quality commitments and by secondary economic benefits from the associated capital investment. 

Some beneficial effect on the incumbents' service quality may also occur as a competitive 

response. 

The chief foreseeable h a m  is a decline in customer revenues for the ILECs, who stand to 

lose some lines and some network usage. Surprisingly, federal support will not decline (unless 

there are significant changes in federal policy). To the contrary, federal support programs will 

partially offset customer revenue reductions. 

The likely long-term financial effects on the ITCs counts as a significant negative factor, 

However, we agree with RCC's witness Don Wood who counseled that it is probably better in the 

short term to increase federal support, thereby making wireless service more available to rural 

subscribers. In the long-run, this Board (and the FCC) may face more difficult issues of whether 

it is feasible to continue using universal service payments as a principal tool for supporting two 

or more carriers.lo6 At that time, the Board may not be able to return the state precisely to the 

status quo ante, but it will still have tools to ensure that rural areas retain telephone service at 

reasonable rates. 

The ITC's raise an additional argument regarding competitive equality. lo7 They maintain 

that RCC seeks competitive equality in support, but the two kinds of service providers have 

numerous fhdamental differences. These differences affect which companies are rate-regulated, 

106. Wood reb. pf. at 53-57. 
107. See, e.g., ITCs Brief at 18. 
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which companies have meaningful carrier-of-last-resort responsibilities, and which companies 

have equal access responsibilities. These differences are real, and they are financially significant; 

but they are not relevant. Essentially, the ITCs argue that it is against the public interest to give 

equal support to RCC because RCC does not share all of the ITCs' burdens. This argument, 

while enlotionally appealing, has no legal merit. 

Overal1,designating RCC as an ETC is consistent with the public interest. We reach this 

conc1usion assuming that the Board will impose the conditions described in Appendix A, hereto. 

XI. NUMBER OF SERVICE AREAS 

A competitive ETC (or "CETCV)'s ETC Service Area is the area defined by a state 

c o m m i s ~ i o n . ' ~ ~  If the Board grants designation to RCC, it could establish one, two, or ten 

service areas. 

The ITCs propose ten service areas, one new area for each of the nine ITCs. The ITC's 

argue that federal support funds generated in a rural ITC's study area should, more or less, be 

used in that study area, and not elsewhere.lo9 With ten service areas, the ITCs argue that the 

Board can ensure that federal "support Eom one area is rationally related to [ensure] a benefit to 

the customers on which that support is based."' l o  Also, the ITCs argue that a "fact-specific" 

analysis requires consideration of each ITC study area separate1y.l In the end, the RCs argue 

that "the plain meaning of the applicable federal statute and federal regulations concerning the 

definition of service areas served by rural telephone companies" requires a single service area.] l 2  

The DPS is willing to accept either one or two service areas. RCC would prefer a single 

service area.I 

We establish a single service area. While the ITCs raise legitimate issues about the need 

108, 47 C.F.R. $ 54.207(a). In areas served by rural telephone companies, the IocaEexchange carrier's "service 
area" is its study area unless and until the FCC and the states establish a different definition of service area, taking 
into account the recommendations of the Federal-State Joint Board on Universal Service. 47 C.F.R. $ 54.207(b). 

109. Tr. 8/3/04 at  124 (Nishi); RCC Brief at 21. 
110. ITC Brief at 22. 
111. Id. 
112. ITC Comments of 9113104 at21-22. 
113. RCC Brief at 43; Kohler pf. at 2; tr. 8/2/04 at 15-18, 131 (Kohler). 
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for uniform deployment of wireless facilities into rural areas, their proposed solution is not 

required by the law, and it overlooks numerous technological, economic and administrative 

difficulties. 

The lTCs argue that the federal statute supports their view. Federal law defines "service 

area'' to mean: 

a geographic area established by a State commission (or the Commission under 
paragraph (6)) for the purpose of determining universal service obligations and 
support mechanisms. In the case of an area served by a rural telephone company, 
"service area" means such company's "study area" unless and until the 
Commission and the States, after taking into account recommendations of a 
Federal-State Joint Board instituted under section 410(c) of this title, establish a 
different defmition of service area for such c0mpany.I l 4  

The ITCs argue that the italicized language, relating to rural telephone companies, requires that 

RCC's service area be coterminous with the ITC's own "study areas." 

The ITCs correctly identify the relevant statutory and regulatory sections in their analysis, 

but they have failed to properly interpret that language. A service area is a geographic area that is 

established by a state cornmission for the purpose of determining universal service support and 

obligations.' l 5  As a general rule, the Board has broad discretion to define a service area for any 

carrier seeking ETC designation, including both incumbent and competitive carriers. 

The ITCs' argument focuses on the exception to this general rule, italicized above. We 

conclude that the exception applies only when a rural telephone company seeks ETC designation 

for itself. Congress may have had reasons to prevent state commissions from breaking up or 

aggregating existing rural ILEC "study areas," which traditionally were the units for which 

universal service support was paid. IVe see no reason to believe, however, that this language 

applies to a competitive ETC. On the contrary, a CETC like RCC doesn't even have a "study 

area" because it isn't an incumbent and has never received support that traditionally was tied to 

study areas. Therefore, we conclude that the italicized language above clearly does not apply to a 

case, such as this one, where a competitive carrier seeks ETC designation. Therefore the general 

114. 47 U.S.C. 5 214(e)(5) (emphasis added). 
115. -47U.S.C. 5 214(e)5)and47C.F.R. 5 54.207(a). 
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rule applies, and this Board has broad discretion to assign a service area. 

The ITC's arguments also create numerous policy difiiculties. The effect of the ITC's 

recommendation is that where support is based upon facts measured at a certain place, support 

must also be spent in that p1ace.l I f i  We reject this argument. Congress might have d o ~ e  this if 

federal support were actually collected from customers in the ITC areas where i t  is distributed. 

Support, however, is collected nationally from all industry sectors, including the wireless 

industry. 

Technologically, the ITCs recommendation would produce wasteful expenditures, 

because it fails to recognize that wireless networks serve at a distance. Plant located outside an 

ITC's existing service area can still provide service within that area, and vice-versa.l I7 The point 

is particularly significant in Vennont because some of the ITCs serve only a single exchange area 

or "wire center" that only is a few miles across. For this reason, ten service areas, each with their 

own accounting, could produce substantial duplication of facilities and ultimately an inefficient 

wireless netw0rk.l * 
Nor would ten service areas make economic sense. Wire center boundaries were defined 

long ago based on two things: the technical limits of wireline technology; and the economics of 

wireline technology. Neither factor today has much bearing on where wireless investments are 

needed in Vennont. As RCC's witness Kohler put it, wire center boundaries "don't have any 

meaning in [the wireless] b~siness."~ l g  Moreover, if there were ten service areas, RCC could not 

invest any support in a high-cost area where it had no customers, because there would be no 

support generated in that area. 

Ten shdy  areas would be likely te hamper timely and effective liiii&iiie~t, Federal 

support would build up in ten separate bank accounts, and could not be transferred between 

116. RCC's support for a customer will depend on the location where that customer is billed and on the average 
characteristics o f  the incumbent telephone company at that location. A customer in a high-cost ILEC area will 
produce more support for RCC than a customer in a low-cost ILEC area. 

117. See tr. 8/2/04 at  19 (Kohler) (radio service "does not understand wireline boundaries, and so oftentimes the 
best cell site to serve Topsham community is not necessarily in Topsham."). 

118. See, e.g. tr. 8/3/04 at  115-1 16 (Nishi). 

1 19. Tr. 8/2/04 a t  16 (Kohler). 
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accounts to meet more pressing needs elsewhere. One area could get a new cell site only when 

its capital reserve grew sufficiently, possibly a matter of years or even decades. In the interim, 

large amounts of support would be left unused, providing no benefit to the state. Under the best 

of circumstances this would delay construction in many areas. At worst, some areas might never 

get service if they generate little federal support.i20 We conclude that a single service area will 

more promptly result in meeting the needs of the state as a whole. 

Establishing ten service areas would essentially create significant administrative burdens. 

It would require RCC to keep ten sets of accounts on universal service revenue and capital 

expenditures. This would obviously be a significant burden, but in the end accuracy may be 

unattainable, regardless of the effort expended. Many of RCC's facilities, such as backhaul 

facilities and switches, are network facilities and are not properly attributable to one cell site, 

much less to one wireline exchange. 

It is a closer question whether the Board should establish one or two service areas, one for 

Verizon and the other for the ITCs taken as a whole. This would create some assurance that ITC 

areas receive, at least roughly, a share of RCC's investment for network expansion. However, 

even this choice presents some problems. It suggests, inaccurately, that facilities built in 

Verizon's territory serve only customers with addresses in Verizon's territory, and vice-versa. 

The h a m  is less than with ten service areas, but they have the same nature. Moreover, since 

there is more money per capita available in the ITC areas, it would produce a wireless network 

that favors the areas served by the ITCs. We see no valid public policy reason to do this. 

We are also persuaded by the transactional nature of RCC's duties to prospective 

customers. The ITCs' suggestions are motivated by a laudable desire to get deployment of cell 

sites into rural areas. But RCC is coininitted here to - and its continued designation depends 

upon - effectively responding to reasonable consumer requests for service. A single service area 

120. In their Reply Brief filed on 911 3/04, the ITCs asserted that support could be "allocating the costs of that cell 
site proportionately among the rural service areas in accordance with the respective benefit that each area would 
receive." Brief of 9/13/04 at 23. However, this is only a partial response because it assumes that Vermont ITC study 
areas are adjacent and will share a benefit from a single facility. This is only true in limited cases. More common 
would be a situation, which the ITCs apparently abhor, in which the benefit of a new facility would be shared 
between an ITC study area and the area sewed by Verizon Vermont. 
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would be cotenninous with its FCC license boundaries, allowing RCC to think about its service 

to the state as a single entity. This should produce a more reliable system for ensuring that rural 

customers who want cell phones will be able to get them. 

We conclude as a matter of policy that a single service area is the best approach. Its 

greatest advantage is that it provides RCC with great flexibility in planning to meet the needs of 

the state as a whole and to make capital available for areas with the greatest need. 

=I.  DURATION OF D E S I G N A ~  

In Docket No. 591 8, the Board designated RCC as an ETC for areas served by Verizon, 

which is Vermont's only nonrural incumbent carrier. That designation expires on December 3 1, 

2005. At that time, the Board will consider whether to extend the designation, and it will have a 

chance to evaluate RCC's progress in meeting the conditions imposed in the 591 8 Order. 

The conditions recommended here are broadly similar to those imposed in Docket 591 8. 

This suggests coincident expiration of the two ETC designations. Given that wireless service has 

little regard for wireline exchange area boundaries, a single proceeding would be more efficient 

for the Board and would also allow RCC to focus its efforts on a single, effective system, rather 

than two similar subsystems. 

Designation for a fixed duration will require a proceeding in 2005 if designation is to 

continue. This will have several benefits. It will allow the Board to test RCC's actions to meet 

the many commitments it has made here. It will allow the Board to determine the degree to 

which designation has produced the benefits anticipated in the preceding public interest analysis. 

in conjunciion with data that should be available at that time on actual signal coverage, a 2005 

review will allow the Board to determine whether continued designation of the entire state is 

justified. 

The ITCs also point out that there are significant uncertainties in federal law at this time. 

The Joint Board has suggested a number of fundamental changes to the ETC designation process, 
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and the FCC may be considering other changes that would limit support to the I T C S . ' ~ ~  The 

lTCs maintain that this should cause the Board to delay a decision here. While we disagree with 

that recommendation, the lTCs have identified some potential risks that can be minimized by 

granting designation for a relatively short period. The FCC is expected to clarify at least some of 

these issues by February of 2005.122 Before the first designation expires, the FCC may have 

removed some of the present uncertainties. 

Accordingly, the designation of RCC as an ETC in service areas served by ITCs will 

expire on December 3 I ,  2005, at the same time as RCC's exisiting designation under Docket 

591 8. RCC does not 0 b j e ~ t . l ~ ~  

X111. CONDITIONS AFFECTING SERVICE COVERAGE 

Findings 

11 1. If the Board failed in a given year to make a certification of an ETC for continued 

support, the ETC could still self-certify and would continue to receive ICLS support. This is true 

of incumbent carriers, who receive ICLS support based on their own costs, and- competitive 

carriers, whose support is equal on a per-line basis to the local incumbent. Tr. 8/3/04 at 149 

(Meredith). 

112. ICLS support accounts for approximately 50%, or approximately two million dollars, of 

the 2005 Federal support RCC is expected to receive. Tr. 8/3/04 at 149 (Meredith). 

Discussion 

This section proposes some conditions to be imposed on RCC. These conditions are 

related to the current legal consequences of designation, some of which may not be revocable. 

They also are related to the importance of RCC's commitments to expand the wireless network in 

the state. 

Once RCC is "designated" as an ETC, FCC rules do not provide for withdrawal of ETC 

121. For example, the ITCs point to the "possibility ofper-line caps, primary line restrictions and other 
mechanisms designed to curb the growth of the Universal Service Fund." 

122. Nishi pf. at 5. 

123. RCC Brief at  37. 



Docket 6934 
RCC Atlantic, Inc 

payc 56 , 

designation. However, all parties agreed ihai the Board can revoke RCC's designation for 

non-compliance. 24 

States must "certify" each ETC annually in order for that ETC to receive support. The 

lTCs point out that there are significant differences between a state commission's failure to grant 

annual "certification" and the original absence of an ETC "designation." One difference regards 

lCLS support, which is intended to cover costs that are separated to the interstate jurisdiction. 

Because designated ETCs are permitted to "self-certify" for ICLS, benefits are paid even to an 

ETC that has not received state certification. In RCC's case, this will amount to approximately 

half of its expected support. Accordingly, the lTCs argue that the Board should not place undue 

reliance on annual certifications as a means of ensuring that RCC meets its commitments here. 

We agree with the ITCs' conclusion, but we also conclude that the risk can be managed by 

imposing meaningful conditions that reduce the future risk of decertification. 

As noted in Section X above, the principal benefit of designation is the prospect of 

expanded cell telephone usage in Vermont. But to deliver on this promise, RCC must do some 

things right. 

First, it must apply federal support to the promised purposes, and it must not use that 

money for competing goals such as the GSM upgrade project125 and the need to improve E-911 

locational abilities.' 26 There is significant uncertainty in RCC's construction plans, beginning in 

January of 2 0 0 5 . l ~ ~  While more detailed plans may not be required or even practicable, their 

absence leaves RCC's future use of federal support somewhat undefined. Moreover, although 

RCC will receive an additional $4 million per year as a result of de~ignat ion, '~~ it has 

124. E.g., tr. 8/2/04 at 126-27, 141 (Kohler), 198-99 (Lackey); tr. 8/3/04 at 15-16 (Wood), 152 (Meredith). It is 
also possible that the Board could "vacate" its original Order, making it retroactively void, although the existence of 
that authority and its effects are in dispute. Meredith pf. at 8. Even if retroactive vacation is possible, its effect is 
unclear. The ITCs assert that if the original designation were vacated, RCC would have to repay all universal service 
support received to date. This, they assert, would make vacation of the Order veryunlikely. ITC Brief of 9/13/04 at 
24-25. 

125. See finding 71, above. 
126. See finding 30, above. 
127. See findings 70-75, above. 
128. See finding 66, above. 
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conditionally committed to build only four more cell sites. The approximate cost of those four 

sites should be approximately $1 or about one-fourth of RCC's expected incremental 

federal support revenue. 

In addition, discussed above, RCC must develop appropriate sales procedures and 

training for dealing with customer service requests. Without that, customers may simply be 

turned away whenever serving them might be somewhat inconvenient or expensive for RCC. 

All of this suggests the need for some conditions that will ensure continuing actual 

improvement in RCC's effective coverage of its service area. We impose several conditions. 

First, the Department has recommended that RCC be required to inform customers at the 

time of sale that they can ask for service extending measures if they have a weak signal.130 We 

concur. The record is unclear about how helpful the RCC sales force actually is at explaining 

that a potential customer who cannot obtain satisfactory service using standard equipment has 

other options a~a i l ab l e . ' ~ '  While RCC made a similar commitment in Docket 5918, RCC does 

not seem to have yet adopted a clear policy for its retail employees, and there apparently has been 

little or no training. Strong policies and practice are essential if RCC is actually to offer 

customers something more than a take-it-or-leave-it approach to standard equipment service. 

Second, we agree with the Department that RCC should continue to file annual reports, 

originally required in Docket 591 8,l 32 describing federal support amounts and capital 

construction spending ("Support and Construction Reports"). These reports, due on or before 

September 1, facilitate annual certifications required each year on or before October 1 under 

Section 254(e) of the Act, that RCC will use federal support "only for the provision, 

maintenance, and upgrading of facilities and services for which the support is intended."i33 

Absent detailed advance planning, the Support and Construction Report is also the chief 

129. The average cost of a new cell site is $250,000.00. See finding 53, above. 

130. DPS Brief at 13. 
13 1. See finding 55, above. 
132. Docket No. 591 8, Order of 11/14/03 at 52. 
133. See 47 U.S.C. $ 254(e); 47 C.F.R. $ 54.313. Under Docket 6530, the ITCs are required to file two reports 

per year, but that is a consequence of the fact that these companies are rate regulated in two jurisdictions and are 
subject to cost separations. 
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vehicle to ensure that RCC will indeed expand the geographic scope of its service rather than 

using support designed for high-cost areas to enhance services in more densely populated areas. 

Without this report, RCC might be be tempted to apply its new federal support to other uses 

unrelated to the public interest analysis above. RCC recognizes an ob!igation to demonstrate that 

every dollar of Federal support is "invested to construct, maintain, and upgrade RCC's facilities." 

Yet RCC is also installing new GSM equipment that will continue to support voice service but 

will also support advanced data services. RCC also may have to overbuild its existing areas with 

more cell towers in order to provide better E-911 locational information. Requiring a recurring 

report on fund usage will keep RCC better focused on geographic signal expansion. 

Third, beginning in 2005, the Support and Construction Report should include an 

additional section describing the actual extent of RCC's geographic ~ 0 v e r a g e . l ~ ~  AS 

recommended by the Department, this should be based on a compilation of the percentage of 

Vermont E-911 addresses, by LEC wire center area or by municipality, in which RCC is capable 

of providing service at the time the report is prepared.135 

Fourth, beginning in 2005, the Support and Construction Report should include a new 

section reporting on RCC's experience offering non-standard measures to extend service to 

customers in Vermont ("service extending measures").136 This report should describe the 

number and location of people in RCC's Vermont service territory who have requested service 

extending measures, the nature of the measures tried, the number of times that such measures 

were successful in providing reliable service.137 

RCC asks for reconsideration of the Board's previous instructions regarding the Support 

134. If this condition is adopted, the Department recommends that the Docket 5918 coverage sampling 
requirements be superceded, as RCC and the Board would have a reliable means of evaluating coverage without the 

on-site sampling. See 14.1.1 of  Docket 5918, Order of 11/14/03. Lackey pf. at 18. 
135. We also concur with the Department that the coverage sampling and reporting required by paragraph 4.1.(1) 

in the Docket 5918 Order of  11/14/03 should be displaced and the new recommendation substituted for both rural 

and non-rural areas. 
136. The Department recommended that this information be collected and retained, but not that it be reported 

regularly. Rather, the DPS anticipated reviewing the information as a part of preparing for any redesignation 

proceedings. Tr. 8/3/04 at 82 (Frankel). 
137. The Department believes this will assist in an evaluation of how effective RCC's procedures are in 

responding to requests for service. Frankel pf. at  11-12. 
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and Construction Report. In Docket 591 8, construction spending explicitly excluded 

expenditures to comply with existing E-911 obligations and expenditures to comply with number 

portability requirements. The Hearing Officer's reasoning was that expenditures made primarily 

to comply with existing obligations and expenditures "arise from sources of law unrelated to 

universal service."138 The Board affirmed, holding that: 

expenses incurred as a result of compliance with existing federal and state 

mandates unrelated to universal service, such as E-911 or LNP 

implementation, are properly excluded from capital construction spending 

supported by universal service funds.139 

RCC has sought reconsideration of the treatment of its E-911 expenditures. First, RCC 

argues that it has "demonstrated its capability and commitment to extend this service throughout 

its proposed ETC service area."140 Second, RCC argues that no similar limitations apply to 

incumbent LECs, and they may have spent federal support, in part, to support E-911 activities.141 

RCC's fundamental legal analysis is accurate. Federal support must be used "only for the 

provision, maintenance, and upgrading of facilities and services for which the support is 

intended."142 Those purposes include constructing and operating facilities used to provide the 

nine supported services to existing customers. There is no federal requirement that federal 

universal service support be limited solely to geographic expansion of existing service. The 

incumbent LECs, for example, are under no such obligation, and they are free to use federal 

suppol-t to maintain and operate existing facilities. It would be error to hold that federal law 

requires RCC to expend all universal service receipts solely for geographic expansion. 

At the same time, whether designation is in the public interest is a central issue in this 

docket. We concluded above that designation is in the public interest, largely because 

incremental federal revenues will allow RCC to extend geographic coverage into the state's rural 

138. Docket No. 5918, Orderof 11/14/03 at36. 
139. Docket No. 5918, Order of 11/14/03 at48. 
140. RCC Brief at 10-1 1. 
141. See tr. 8/3/04 at  105 (Nishi). 
142. See 47 U.S.C. 5 254(e). 
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areas. If RCC files a construction report, but that report fails to differentiate between a new 

urban cell tower that improves E-9 11 accuracy and a new rural cell tower that expands coverage, 

a principal advantage of designation could be dissipated. 

RCC also maintains that FCC accuracy requirements create incentives for a rural wireless 

carrier to deploy new cell towers near existing towers (typically found in lowercost and more 

urbanized areas) to improve accuracy. Conversely, building new towers in rural areas to extend 

service, although it is consistent with universal-service goals, can reduce E-911 accuracy.i43 To 

offset this incentive, RCC recoinmends that the capital spending reports be allowed to include 

expenditures for E-911 equipment. Unfortunately, the facts cut against RCC's position. lfthere 

are new incentives for RCC to spend universal service on things other than network expansion, 

that only increases the need to protect network expansion funds. 

The DPS has suggested adding a new element to the Support and Construction Report 

based on actual coverage data. A results-based reporting system can properly reduce reliance on 

financial reporting systems, which are based on inputs, not outputs. This E-911 spending dispute 

illustrates the difficulties in input-based analysis. 

We clarify our earlier position and recognize that federal universal service support may be 

used to maintain and operate existing equipment, as well as to meet other federal mandates, 

including E-911 accuracy. More broadly, we reconsider and withdraw the equation stated in 

Docket 591 8 that RCC has a burden to demonstrate that its construction spending is greater than 

or equal to the sum of its original construction spending plus its network expansion spending. 

The parties' arguments regarding E-911 funding have convinced me that precise compliance with 

this equation creates more problems thm it sol-ws. 

We refrain here fkom attempting to explain to RCC what it must show in 2005 to have its 

designation extended. Of course, the same two fundamental facts will still be in issue: federal 

support; and construction spending. But the analysis should take into account a large number of 

factors, many of which cannot be adequately predicted today. The conditions set out in 

Attachment A reflect this change. 

143. Tr. 8/3/04 at 21-22 (Wood). 
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Based on the preceding findings and discussion, RCC will provide the services that are 

supported by the federal universal service support mechanisms, on a non-discriminatory basis, 

using its own facilities or a combination of its own facilities and resale of another carrier's 

services, and it will advertise the availability of such services. Designating RCC as an ETC is in 

the public interest. RCC has adequate financial resources to serve the area, that it has the ability 

to remain functional in emergencies, and that it is likely to meet the state's consumer protection 

requirements. RCC's service area should be the entire state of Vennont. The designation should 

sunset at the end of 2005, and be renewable. 

The designation should be subject to the conditions described in Appendix A, which are 

necessary to protect the public interest. 

XV, ORDER 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED by the Public Service Board of the 

State of Vermont that: 

1. The Board hereby designates RCC as an ETC under 47 U.S.C. 5 214(e), with a 

Service Area covering the entire state, including areas served by rural telephone companies. 

2. Before October 1,2004, the Board will certify to the Federal Communications 

Commission that RCC complies with 214(e) and is eligible for federal universal service 

support in 2005. 

3. Designation expires December 3 1,2005. 

4. Designation is subject to the conditions described in Attachment A. 

5. This Board retains continuing jurisdiction to review, modify, or revoke its designation 

of RCC as an ETC or to alter or amend the service area in all manners allowed to it under state 

and federal law, which may include dividing the service territory. This jurisdiction may be 

exercised on petition or at the discretion of the Board, in circumstances including but not limited 

to FCC alteration of the list of requirements for ETCs. The Board also reserves the right to alter 

service areas, including by dividing them or assigning to a rural carrier a service area other than 
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its current study area. 

6. Redesignation. 

a. On or before October 1,2005, RCC may file with the Board, with a copy to the 

Department, a certification stating that it  wishes to extend its designation beyond 

December 3 1, 2005. The certification shall also: 

(1) state that RCC continues to satisfy all of the requirements set forth in 

federal law for designation as an ETC (the "ETC Requirements"), including 

47 C.F.R. 5 54.101 (a) as it may be amended from time to time; 

(2) include detailed evidence regarding the scope of RCC1s effective 

coverage. RCC shall provide a compilation of the percentage of Vermont E-911 

addresses, by LEC wire center area or by municipality, in which RCC is capable 

of providing service at the time the report is prepared 

b. On or before November 15,2005, any party to this may object, 

stating that RCC does not continue to satisfy one or more of the ETC Requirements or 

has failed to comply with a condition of this Order ("Notice of Objection"). 

c. If no Notice of Objection is filed, the Board shall issue a new designation 

Order extending the designation for an additional period. 

d. If a Notice of Objection is filed, the Board shall give RCC an opportunity for 

hearing. RCC will have the burden of demonstrating that it continues to satisfy the 

applicable ETC Requirements listed in the Notice of Objection. If it carries that burden, 

the Board may then renew the contested designation for an additional period. 

e. During the pendency of any proceedings under this pwagraph, the curreat 

designation shall be extended without further notice or order. 

7. Non-Compliance. The DPS or the Board may at any time provide to RCC a written 

Notice of Possible Non-Compliance relating to one or more of the ETC Requirements. In that 

event, RCC shall within 30 days certify in writing to the Board, and deliver a copy to the DPS, 

144. The Hearing Officer had previously offered the right to object only to the DPS. We agree with the ITCs that 
they, too, should be  allowed to demonstrate noncompliance in future proceedings. 
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that it  continues to satisfy each of the ETC Requirements identified in the Notice of Possible 

Non-Compliance ("Claim of Continued Compliance"). The Board may revoke RCC's 

designation as an ETC or order such other remedies as the Board deems appropriate if either of 

the following occurs: 

a. RCC fails to file a Claim of Continued Compliance; or 

b. The Board determines, after opportunity for hearing, that RCC has not 

demonstrated that it continues to satisfy each of the ETC Requirements identified in the 

Notice of Possible Non-Compliance. 

During the pendency of any proceedings under this paragraph, the current designation Order shall 

remain in effect. The DPS and RCC may at any time informally resolve or attempt to resolve 

compliance issues. 

8. This Order is intended to restate and therefore supplant all procedures and 

requirements imposed in Docket 591 8. 

9. Unless there are pending motions, the Clerk of the Board shall close this docket on 

December 3 1,2004. 
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Dated at Montpelier, Vennont, this 29Ih day of September ,2004. 

s/Michael H. Dworkin 1 
) PUBLIC SERVICE 
1 
1 BOARD 
) 
1 OF VERMONT 

s/John D. Burke 1 

OFFICE OF THE CLERK 

FILED: September 29,2004 

ATTEST: s/Susan M. Hudson 
Clerk of the Board 

NOTICE TO READERS: This decision is subject to revision o,f technical errors. Readers are  requested to 
notify the Clerk of  the Board @y e-mail, telephone, or in writing) of any apparent errors, in order that any 
necessary corrections may be made. (E-mail address: Clerk@psb.state.vt.us) 

Appeal of this decision to the Supreme Court of Vermont must be pled with the Clerk of the  Board within 
thirty days. Appeal will not stay the effect o f  this Order, absent further Order by this Board or appropriate action 
by the Supreme Court o f  Vermont. Motions for reconsideration or stay, f a n y ,  must befiled with the Clerk of the 
Board within ten days o f  the date of this decision and order. 
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A tt:lrhnwnt A - Desir~na tion Conditions 

1. Offerinrr Service. In order to effectively offer USF-required services throughout Vermont: 

a. For any customer whom RCC is unable to serve at the customer's Preferred 

Usage Location, RCC shall continue to offer the right to cancel service with a refund 

within 30 days following purchase. Refunds shall include charges that are billed in 

advance, including the activation fee, the monthly access charge, and the price of the 

phone (if any), feature charges, and taxes and surcharges. Refunds shall not apply to 

third-party charges, such as per-minute roaming charges not included in the customer's 

plan. 

b. RCC shall inform customers at the time of sale that they can ask for service- 

extending measures if they have a signal at their billing address or at a different address 

specified by the customer that represents the customer's home or work location 

("Preferred Usage Location") that is not reliably useful using standard equipment. 

c. RCC shall develop a protocol for making reasonable responses to requests for 

service-extending measures. The protocol shall discuss measures to be offered to 

customers, including customer-specific enhancements (such as external antenna kits and 

more powerful telephones) and system enhancements (such as adjusting RCC's antennas, 

using resale of wireline service, and constructing new facilities). The protocol may 

describe the order in which various measures will be tried. Within 60 days of this Order, 

RCC shall file that protocol with the DPS and the Board. 

d. RCC shall design and implement a training program for its sales staff to ensure 

compliance with this paragraph. 

2. Emer~encv Services. Not later than September 1,2005, RCC shall request a waiver of the 

FCC rule requiring 100 percent accuracy coverage in Phase II of E-911 or take other action 

necessary to comply with all related FCC requirements. 

3. Blocked Calls. As necessary, RCC will use a portion of the Federal support it receives to 

maintain a reasonably low frequency of blocked calls by users of the services for which RCC 

receives federal support. RCC shall report annually to the Board and Department beginning 

February 1,2005, for each calendar month of the preceding year: (a) the number of RCC cell 



Docket 6934 
RCC Atlantic. Inc. 

sites serving Vermont that experience call blockage rates in excess of 2% during that month; (b) 

the number of RCC cell sites serving Vern~ont for which call blockage rates have exceeded 2% 

for six or more consecutive months; and, (c) the aggregate proportion of blocked calls at all RCC 

sites serving Vennont at all hours during that month. The call blockage rate will be calculated as 

the total blocked call attempts divided by the total call attempts made at each cell site. The call 

blockage rate for each site will be based on the respective one-hour "floating busy hour" intervals 

of each site, which may vary among cell sites. The "floating busy hour" is defined as the busiest 

hour over a 24-hour period. RCC shall, upon request, provide infonnation on the call blockage 

perfonnance of individual, specific cell sites to the Board or ~ e ~ a 1 3 r n e n t . l ~ ~  

4. RCC will use a portion of the Federal support it receives to reduce the frequency of blocked 

calls by users of the services for which RCC receives Federal support. RCC shall comply with 

the call blockage conditions and metrics established in the Amended Stipulation and Board Order 

from Docket 591 8. 

5.  RCC shall report to the Board, in writing, on or before September 1,2005, and yearly 

thereafter while it carries this designation, the support received and the uses for which it's high 

cost support has been expended with particular dollar amounts attached to each. 

6. Consumer Protection. RCC shall comply with the Board's Order in Docket 5903, Order of 

7/2/99, with the following modifications: 

a. The service quality requirements of that docket, and associated reporting 

requirements, do not apply to wireless carriers. 

b. RCC does not publish a directory of its customers' telephone numbers. Should 

RCC provide such services in the fidtu-e, it will comply with Docket 5903's requirements. 

c. RCC will provide a 40 percent discount to persons who are deaf, speech 

impaired or hearing impaired. 

d. RCC will provide discounts to persons who are blind or visually impaired. 

e. Docket 5903 requires that customers cannot be disconnected for nonpayment 

145. The text of this condition was provided by the DPS in comments filed on 9/15/04 at the request of the 
Hearing Officer. 
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of charges for roll and optional service. To implement this requirement, RCC will define 

the "local portion" of a customer's bill as the amount of $25.00 plus any accumulated 

local airtime minutes. The $25.00 charge will be the basis for the calculation of the 

amount required from a delinquent customer if the customer intends to keep his or her 

basic service. RCC may restrict these customers' basic service to a plan that prohibits 

roaming and toll calling. RCC may require a larger payment from a customer who insists 

on a plan that includes roaming and toll services. 

f. RCC will continue investigating the ability of its billing systems to apply 

customer payments first to the local service portion of a customer's bill. 

7. Deposits. RCC shall comply with the provisions of PSB Rule 3.200, "Ratepayer deposits for 

gas, electric, water, telephone and cable service," with the following modifications: 

a. Deposits will be refunded on the customer's anniversary date along with 

accrued interest, except for customers who were disconnected and customers who 

received more than three disconnect notices. 

b. RCC will not require a deposit greater than two-twelfths of average annual 

revenue, an amount currently equal to $1 10.00. RCC also will restrict some customers 

with poor credit ratings to a plan without toll or roaming capability, but such customers 

will still be able to make toll calls with prepaid calling cards. 

8. Disconnections. RCC shall comply with the provisions of PSB Rule 3.300, "Disconnection of 

residential gas, electric, telephone and water service," with the following modifications: 

a. Interception of outgoing calls is the method by which this wireless carrier 

"disconnects" service. Disconnection will be limited to persons who have received 

disconnection notices and in accordance with the rule. 

b. Because RCC will continue to provide customer service 24 hours per day, 

seven days per week, it can restore service at any time. Therefore RCC is exempt from 

the time of day restrictions ("disconnection window") found in Rule 3.306. When a 

disconnected RCC customer calls RCC outside the disconnection window set forth in 

Rule 3.300, RCC will immediately restore service without payment, and RCC will inform 

the customer of the availability of assistance from the Department of Public Service in 
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resolving the complaint. Service will continue at least until the close ofthe next business 

day. 

9. CTlA Code. RCC shall comply with the CTlA Consumer Code for Wireless Service. 

a. Within 30 days of the issuance of this Order, RCC shall develop and submit to 

the Department and Board for review and Board approval, a plan for training staff, 

n~onitoring compliance and periodic reporting to the Board and Department concerning 

its compliance with the CTlA Consumer Code for Wireless Service. 

b. RCC shall promptly provide at its retail outlets coverage maps sufficient to 

provide customers with detailed information about RCC's signal coverage. 

10. Lifeline and Link-Up. RCC shall offer a Basic Service Package to customers eligible for 

Lifeline benefits. 

11. E-911. By September 1,2005, RCC shall either comply with the FCC's Phase II E-91 I 

locational accuracy requirements or seek a waiver. 

12. Customer Notices. RCC shall give subscribers the following notices in writing: 

a. Annually, RCC shall notify subscribers that: (1) RCC's wireless- 

telecommunications services do not provide coverage in some areas of the state; and (2) 

in areas where coverage is available, subscribers may experience blockage such that calls 

may not immediately be completed. 

b. Annually in the first quarter of the year, RCC shall notify subscribers of the 

total amount of USF hnds received in the previous year as a result of its designation as 

an ETC and the approximate per-subscriber per-month benefit that support provides. 

c. Annually in January or February, RCC shall noti@ sl~bscr!bers about Lifeline 

availability and how to apply. The information shall be provided through bill stuffers. 

13. Advertising. RCC shall advertise the following: 

a. RCC shall continue to advertise the availability of its services throughout its 

licensed service area by media of general distribution, which may include newspaper, 

magazine, direct mailings, public exhibits and displays, bill inserts, and telephone- 

directory advertising. 

b. RCC shall continue to advertise the availability of Lifeline and Link-up 
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benefits by including mention of such benefits in its advertising and by reaching out to 

community health, welfare and employment offices. 

14. Studies and Records. RCC shall: 

a. Compile and update periodically an analysis of its geographic coverage, 

including the percentage of Vermont E-9 1 1 addresses, by LEC wire center area or by 

municipality, in which RCC is capable of providing service. This requirement supercedes 

the coverage sampling and reporting requirement imposed in Docket 591 8. If RCC is 

unable to obtain infonnation 6om the Vermont Enhanced 91 1 program, it shall utilize its 

own household data and other public data sources. RCC shall make a compliance filing 

within 60 days of the date of this Order describing how it intends to comply with this 

condition. 

b. Within 30 days of the issuance of this Order, RCC shall develop and 

implement a system to track the number of consumers who inquire about service- 

extending options, the number of customers who request such equipment, and the number 

of times the company provides or installs such equipment. Such information shall be 

retained for a period not less than five years from the service request date. 

15. Support and Construction Re~orts. To facilitate the annual certifications required under 

section 254(e) of the Act, each year on or before September 1, RCC shall file a Support and 

Construction Report. 

a. The report shall state and explain whether support has been and will continue 

to be used only for the provision, maintenance, and upgrading of facilities and services 

for which the support is intended. 

b. The report shall summarize all federal universal service support received 

between July 1 of the preceding year and June 30 of the current year. 

c. The report shall identify the principal purposes of major capital expenditures 

made between July 1 of the preceding year and June 30 of the current year, and shall 

particularly explain: the extent to which those expenditures were in response to 

independent FCC obligations, including number portability requirements and E-9 1 1 

accuracy requirements; and whether the expenditure facilitated enhanced high-speed data 
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services in existing service areas. The report shall also describe the location, by town, of 

any new cell towers or repeaters. 

d. The report shall also describe RCC's efforts to reduce call blockage and 

improve service overall. 

e. This report should describe the number and location of people in RCC's 

Vennont service territory who have requested service-extending measures, and for each 

person the nature of the measures tried and the number of times that such measures were 

successful in providing reliable service. 

f. The report shall also describe the percentage of E-91 I addresses, by Vermont 

LEC wire center area or by municipality, in which RCC is capable of providing service. 

g. Until RCC has fully complied with the FCC's E-911 Phase I1 locational 

requirements, the report shall also describe the outlook for fully implementing those 

requirements. 

16. Subsequent Rules. The preceding conditions may be modified by subsequent adopted and 

generally applicable administrative rule. 





STATE OF NORTH DAKOTA 
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Northwest Dakota Cellular of North 
Dakota Limited Partnership 
Designated Eligible Carrier 
Application 

North Central RSA 2 of North Dakota 
Limited Partnership 
-Designated Eligible Carrier 
Application 

North Dakota RSA No. 3 Limited 
'Partnership 
Designated Eligible Carrier 
Application 

-Badlands Cellular of North Dakota 
Limited Partnership 
Designated Eligible Carrier 
Application 

-North Dakota 5 - Kidder Limited 
Partnership 
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Application 
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Designated Eligible Carrier 
Application 

Case No. PU-1226-03-597 

Case No. PU-386-03-598 

Case No. PU-897-03-599 

Case No. PU-4225-03-600 

Case No. PU-338-03-601 

Case No. PU-494-03-602 

ORDER 

February 25,2004 

Preliminary Statement 

On October 15, 2003, applications for designation as an Eligible 
Telecommunications Carrier (ETC) were filed by: North Central RSA 2 of North Dakota 
Limited Partnership dlbla Verizon Wireless (North Central RSA 2); Badlands Cellular of 
North Dakota Limited Partnership dlbla Verizon Wireless (Badlands Cellular); North 
Dakota RSA 3 Limited Partnership d/b/a Verizon Wireless (North Dakota RSA 3); 
Bismarck MSA Limited Partnership dlbla Verizon Wireless (Bismarck MSA); North 
Dakota 5 - Kidder Limited Partnership dlbla Verizon Wireless (North Dakota 5); and 



Northwest Dakota Cellular of North Dakota Limited Partnership d/b/a Verizon Wireleks 
'(Northwest Dakota Cellular); (collectively the Partnerships). 

The Partnerships seek 'ETC designation for purposes of receiving federal 
3universal- service support for certain rural study areas and non-rural exchanges. :For 
certain rural telephdhe company study areas not wholly within each applicant's FCC 
licensed service area, the Partnerships seek redefinition of those areas rural study 
.areas. The Partnerships ,propose to provide universal services using its own facilities, 
,or a combi~ation of its own facilities and leased facilities, pursuant to 47 U.S.C. §214(e) 
and the-f  CCs regulations. 

On October 22,2003 'the Commission issued a Notice of Opportllnity for Hearing 
and Notice of Informal Hearing. .An informal hearing was held on December 17, 2003. 
Thenotice stated .that the Commission could determine the matter without a hearing. 

The issues to be considered are: 

I. The qualification of the applicant under the 
Telecommunications Act of 1996, Section 214(e) for designation as 
an ETC eligible to receive federal universal service funding. 

2. The ETC universal service support area to be designated for 
the applicant. 

On December 5, 2003, BEK Communications Cooperative, Consolidated 
Telcom, Dakota Central Telecom I, Dakota Central Telecommunications Cooperative, 
Dickey Rural Access, Inc., Dickey Rural Communications, Inc., Dickey rural Telephone 
Cooperative, Inter-Community Telephone Company, LLC, Missouri Valley 
Communications, Inc., Nemont Telephone Cooperative, Inc., North Dakota Telephone 
Company, Northwest Communications Cooperative, Polar Communications Mutual Aid 
Corporation, Polar Telecommunications, Inc., Reservation Telephone Cooperative, 
Turtle Mountain Communications, and United Telephone Mutual Aid Corporation; 
collectively the Rural Telephone Company .Group (RTCG) filed a request to appear in 
.the proceeding. The RTCG stated requested that, if the Commission does not deny the 
application for redefinition of study areas without a hearing, the RTCG requests a 
hearing. 

On December ? 7, 2003 the applicants filed affidavits of Mark R. Smith, Director- 
-Financial Reporting and Partnership Relations in support of the applications of the 
Partnerships. 

On December 18,2003 the Commission issued a Notice of Hearing. 

On December 29, 2003 Inter-Community Telephone Company, L.L.C. filed a 
.request to withdraw as an intervenor. The Commission granted the request on January 
14,2004. 

On February 6, 2004, the paries'filed a Joint Stipulation and six separate Service 
Area Stipulations setting forth an agreement to resolve objections of the RTCG. 

Order 
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,On February 10, 2004, the Commission held an Informal Hearing. 

'ETC Designation 

The Telecommunications Act or 1996 provides financial support for universal 
services to common carriers that have been designated as eligible telecommunications 
carriers (ETCs) and that ( I )  offer the universal services that are supported by Federal 
universal service support mechanisms under section 254(c), either using its own 
facilities or a combination of its own facilities and resale of another carrier's services and 
(2) advertise the universal services, advertise the availability of such services, and 
advertise the charges for such services, using media of general distribution. 

The universal services designated for support by Federal universal service 
support mechanisms include voice grade access to the public switched network, local 
usage, dual tone multi-frequency signaling or its functional equivalent, single-party 
service or its functional equivalent, access to emergency services, access to operator 
services, access to interexchange service, access to directory assistance, and toll 
limitation for qualifying low-income consumers. 

Both federal law and state law provide that the Commission designate a common 
carrier as an ETC. In areas served by a rural telephone company, the Commission 
must find that ETC designation is in the public interest. 

Order 
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The affidavits of Mark Smith state that: 

Verizon Wireless is a common carrier, is licensed by the FCC to provide 
commercial mobile radio service (CMRS), and is currently providing CMRS 
throughout nearly all North Dakota. 

The Partnerships will provide, throughout the areas in which they are seeking 
ETC designation, the required telecommunications services that are supported 
by universal service funding. The Partnerships will participate in Lifeline and 
Link-Up as required. 

The Partnerships advertise the federally supported universal services throughout 
its requestad designated service areas using different media of general 
distribution including newspaper, television, radio, and billboard advertising, and 
once designated, will advertise the availability of the supported services and 
charges using media of general distribution, in accordance with 47 C.F.R. 5 
54.201(d)(2). 

The Partnerships will comply with all service area requirements, subject to the 
requested Commission's redefinition of the same. 

Granting ETC designation to the Partnerships will serve the public interest by 
offering competitive services to North Dakota customers on a more even-handed 
basis than is the case today. The Partnerships' service offerings have a larger 



local calling area as compared to the incumbent landline carriers, as well as 
benefits of mobility, and customers will be able to combine basic universal 
services with advanced data services if they so desire. 

The Partnerships will use federal universal service support to provide universal 
services and extend its wireless networks in rural areas of North Dakota. 

Designation of the Partnerships as ETCs will provide an incentive to -the 
incumbent carrier to improve their existing networks in order to remain 
competitiVa, resulting in improved services and benefits to consumers including 
betfer service, lower rates, new technology, and provision of new and innovative 
senricqS for consumers. 

All aregs for which the Partnerships request ETC designation, with the exception 
of the Qwest Corporation exchanges, are study areas of rural telephone companies. 

The Partnerships agree that an applicant for ETC status is not required to be 
providing the required universal- services to 100% of a service area before receiving 
designation as  an ETC and that facilities to serve customers are required at some 
reasonable time after the customer agrees to the terms and conditions of the service 
provided. We continue to subscribe to this policy. - 

The Partnerships agree to provide quarterly reports describing the status of its 
E911 implementation in North Dakota. 

Universal Servicq Support Areas 

The Commission must establish a geographic area (service area) for the purpose 
of determining universal service obligations and support mechanisms for the designated 
ETC. 47 U.S.C. § 214(e)(5). 

47 U.S.C. § 214(e)(5) defines service area: 

(5) SERVICE AREA DEFINED- The term "service area" means a 
geographic area established by a State commission for the purpose 
of determining universal service obligations and support 
~rhechanlsms. In the case of an area served by a rural telephone 
company, "service area" means such company's "study area" unless 
and until the Commission and the States, after taking into account 
recommendations of a Federal-State Joint Board instituted under 
section 410(c), establish a different definition of service area for 
such company. 

Table I lists, for purposes of federal universal service funding, the North Dakota 
study areas that have been established by t h e  Federal Communications Commission 
and listed by the Universal Service Administrative Company (USAC) for incumbent local 
exchange companies (ILECs) serving customers in North Dakota: 
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TABLE 1 

Study Area Name 

Absaraka Cooperative Telephone Co., lnc. 

BEK Communications Cooperative 

Consolidated Telcom 

Dakota Central Telecommunications Cooperative 

Dickey Rural Telephone Cooperative 

Griggs County Telephone Company 

Inter-Community Telephone Company L.L.C. 

Midstate Communications I~c .  

Midstate Telephone Company 

Moore & Liberty Telephone Company 

Nemont Telephone Cooperative, lnc. 

Noonan Farmers Telephone Company 

North Dakota Telephone Company 

Northwest Communications Cooperative 

Polar Communications Mutual Aid Corporation 

Polar Telecommunications, Inc. 

Qwest Corporation 

Red River Rural Telephone Association 

Reservation Telephone Cooperative 

SRT Communications, Inc. 

United Telephone Mutual Aid Corporation 

West River Telecommunications Cooperative 

Wolverton Telephone Company 

Included Local Exchange Companies 

Absaraka Co-operative Telephone Company, Inc. 

BEK Communications Cooperative 

Consolidated Telcom 

Dakota Central Telecommunications Cooperative 

Dakota Central Telecom I, Inc. 

Dickey Rural Communications, Inc. 

Dickey Rural Telephone Cooperative 

Dickey Rural Access, Inc. 

Griggs County Telephone Co 

Inter-Community Telephone Company, L.L.C. 

Midstate Communications Inc. 

Midstate Telephone Company 

Moore and Liberty Telephone Company 

Nemont Telephone Cooperative, Inc. 

Missouri Valley Communications, Inc 

Noonan Farmers Telephone Company 

North Dakota Telephone Company 

Northwest Communications Cooperative, a 
Cooperative Association 

Polar Communications Mutual Aid Corporation 

Polar Telcom, Inc. 

Qwest Corporation 

Red River Rural Telephone Association 

Red River Telecom, Inc. 

Reservation Telephone Cooperative 

SRT Cornmunicaiions, Inc. 

United Telephone Mutual Aid Corporation 

Turtle Mountain Communications, Inc. 

West River Telecommunications Cooperative 

Wolverton Telephone Company 

Table 2 lists, for purposes of federal universal service funding, the Minnesota 
study areas that have been established by the Federal Communications Commission 
and listed by the USAC for ILECs serving customers in North Dakota: 
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TABLE 2 

( Study Area Name I Included Local Exchange Companies 

TaWe 3 lists, for~purposes of federal universal Service funding, the South Dakota 
study areas that have been established by the Federal Cornmilnications Commission 

Citizens Telecommunications Company of MN 

,Halstad Telephone Co. 

Loretel Systems, Inc 

and listed by the USAC for ILECs serving customers in North Dqkota: 

TABLE 3 

Citizens Telecommunications Company of 
Minnesota, lnc. 

Halstqd Telephone Company 

Loretel Systems, Inc. 

Study Area Name 

James Valley Cooperative Telephone Company 

Roberts County Telephone Cooperative 
Association 

Venture Communications Cooperative 

West River Cooperative Telephone Company 

Includqd Local Exchange Companies 

James Valley Cooperative Telephone Company 

Roberts County Telephone Cooperative 
Associatioh 

RC Communications, Inc. 

Venture Communications, Inc. 

West River Cooperative Telephone Company 

Table 4 lists, for purposes of federal universal service funding, the Montana study 
areas that have been established by the Federal Communications Commissiorr and 
listed by the USAC for ,ILECs sewing customers in Narth Dakota: 

TABLE 4 

I Study Area Name I Included Local Exchange Companies 

Table 5 lists the study areas for which the Partnerships request ETC designaiion 
and that do not require redefining: 

t 

qpplicant name 

Mid-Rivers Telephone Cooperative, lnc. 

Northwest Dakota Cellular r 

Mid-Rivers Telephone Cooperative, Inc. 

North Dakota RSA 3 

TABLE 5 

Study area@) requested for designation not requiring redefinition 
under47 C.F.R. 9 54.207(c) 

Noonan Farmers Telephone Company 

Northwest Communications Cooperative 

Citizens Telecommunications Company of MN 
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I Halstad Telephone Co 

I I James Valley Cooperative Telephone Company 

I 1 Roberts County Telephone Cooperative Association 

I 1 Red River Rural Telephone Association 

Venture Communications Cooperative 

Wolverton Telephone Company 

Qwest Corporation exchanges of Grafton, Minto, Northwood, Hatton, 
Mayville, Reynolds, Hillsboro, Jamestown, Valley City, Leonard, Kindred, 
Wahpeton, Gardner, Hickson and Thompson. 

Badlands Cellular 

The Partnerships have not requested that a designated service area include the 
Absaraka Cooperative Telephone Co., Inc. or Loretel Systems, Inc. study areas or the 
Qwest Corporation exchanges of Casselton, Cornstock MN, Emerado, Fargo, Larimore, 
-Manvel, Sabin MN, or West Fargo. 

Consolidated Telcom 

West River Cooperative Telephone Company 

North Dakota 5 

Bismarck MSA 

Redefinition of Service Areas 

Qwest Corporation exchanges of Belfield, Mandan, Dickinson, Sidney 
MT, Fairview MT, Mclntosh SD, and Morristown SD 

Qwest Corporation exchange of Jarnestown 

Qwest Corporation exchanges of Bismarck and Mandan 

The Partnerships have requested that the Commission redefine the service area 
requirement for certain rural telephone companies from a study area to an individual 
wire center or partial wire center to the extent that the Partnerships' wireless service 
area does not cover the entirety of a rural telephone company's study area. Table 6 
lists the rural telephone company study areas for which the Partnerships request 
redefinition. 

TABLE 6 

Applicant name 

Northwest Dakota Cellular 

North Central RSA 2 I---- 
Order 
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Requested redefined study areas under 47 C.F.R. § 54.207(~) 

BEK Communications Cooperative 

Midstate Telephone Company 

Nemont Telephone Cooperative, Inc. 

Reservation Telephone Cooperative 

SRT Communications, Inc. 

West River Telecommunications Cooperative 

SRT Communications, Inc. 

United Telephone Mutual Aid Corporation 



-- 

Jorth Dakota RSA 3 

3adlands Cellular 

North Dakota 5 

North Dqkota Telephone Company 

Midstate Communications Inc. (formerly known as York Telephone 
Company) 

Polar Telecommunications, Inc. 

Polar Communications Mutual Aid Corporation 

Dakota Central Telecommunications Cooperative 

Dickey Rural Telephone Cooperative 

Gdggs County Telephone Company 

Inter-Community Telephone Company LLC 

Moore & Liberty Telephone Company 

North Dakota Telephone Company 

Polar Communications Mutual Aid Corporation 

Polar Telecommunications, Inc. 

United Telephone Mutual Aid Corporation 

Mid-Riyers Telephone Cooperative, Inc. 

Midstate Telephone Company 

Midstate Communications Inc. (formerly known as York Telephone 
Company) 

Reservation Telephone Cooperative 

West River Telecommunications Cooperative 

BEK Communications Cooperative 

Dakota Central Telecommunications Cooperative 

Dickey Rural Telephone Cooperative 

Griggs County Telephone Company 

North Dakota Telephone Company 

.West River Telecommunications Cooperative 

SRT Communications, Inc. 

BEK Communications Cooperative 

West River Telecomrnunicetions Cooperative 

Table 7 lists the requested service areas within the requested redefined study 
areas for which the Partnerships request ETC designation. 

TABLE 7 
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Applicant name 

Northwest Dakota Cellular 

Requested designated service areas within study areas requiring 
redefinition under 47 C.F.R. 5 54.207(~) 
all exchanges and partial exchanges of BEK Communications Cooperative, 
Nemont Telephone Cooperative, Inc., Midstate Telephone Company, 



Reservation Telephone Cooperative, SRT Communications, Inc., Missouri 
Valley Communications and West River Telecommunications Cooperative 
within the geographic boundaries of its Federal Communications 
Commission (FCC) licensed cellular service area in North Dakota (Rural 
Service Area 1 (RSA 1)) 

all exchanges and partial exchanges of SRT Communications, Inc., Turtle 
Mountain Communications. United Tele~hone Mutual Aid Cor~oration. 
North Dakota Telephone company, ~ o r k  Telephone company (now know 
as Midstate Communications Inc.1. Polar Telecommunications. Inc.. and 
Polar Communications Mutual ~ i d . ~ o r ~ o r a t i o n  within the 
boundaries of its FCC licensed cellular service area in North Dakota (RSA 
2) 
all exchanges and partial exchanges of Dakota Central Telecom I, Inc., 
Dakota Central Telecommunications Cooperative, Dickey Rural Access, 
Inc., Dickey Rural Communications, Inc., Dickey Rural Telephone 
Cooperative, Griggs County Telephone Company, Inter-Community 
Telephone Company LLC, Moore and Liberty Telephone Company, North 
Dakota Telephone Company, Polar Communications Mutual Aid 
Corporation, Polar Telecommunications, Inc., and United Telephone Mutual 
Aid Corporation within the geographic boundaries of its FCC licensed 
cellular service area in North Dakota (RSA 3) 

all exchanges and partial exchanges of Midstate Telephone Company, 
West River Telecommunications Cooperative, Reservation Telephone 
Cooperative, Mid-Rivers Telephone Cooperative, Inc., and York Telephone 
Company (now known as Midstate Communications Inc.) within the 
geographic boundaries of its FCC licensed cellular service area in North 
Dakota (RSA 4) 

all exchanges and partial exchanges of BEK Communications Cooperative, 
Dickey ~ u r a l  Telephone Cooperative, Dakota Central Telecommunications 
Cooperative, Griggs County Telephone Company, North Dakota Telephone 
Company, West River Telecommunications Cooperative, SRT 
Communications, Inc., Dakota Central Telecom I, Inc., and Dickey Rural 
Communications, Inc. within the geographic boundaries of its FCC licensed 
cellular service area in North Dakota (RSA 5) 

All exchanges and partial exchanges of BEK Communications Cooperative 
and West River Telecommunications Cooperative within the geographic 
boundaries of its FCC licensed cellular service area in North Dakota 
(Bismarck Metropolitan Statistical Area (Bismarck MSA)) 

Factors for Consideration 

The Act and the FCC's regulations authorize the FCC and the Commission to act 
in concert to develop an alternative service area standard for areas served by rural 
telephone companies in accordance with 47 !j C.F.R. 54.207(c)-(d). In defining a 
service area other than the study area we are required to take into account three factors 
as follows: (1) minimizing cream skimming; (2) recognizing that the 1996 Act places 
rural telephone companies on a different competitive footing from other LECs; and (3) 
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recognizing -the administrative burden of requiring rural telephone companies to 
calculate costs at something other than a study area level.' 

The first factor is the risk that a competitor would selectively target service only to 
the low cost areas of the rural ILEC's study areas. The affidavits of Mark Smith state 
that the risk of cream skimming has been practically eliminated because incumbent 
rural telephone companies can now utilize a process known as "disaggregation," which 
allows these companies to target their per-line support to better reflect the actual costs 
,of serving different areas thwughout their study areas. In the Virginia Cellular ETC 
Order the -FCC determined that, because Virginia Cellular was limited to providing 
'facilities-based service only where it is licensed by the FCC, and because Virginia 
Cellular commits -to .providing universal service throughout its licensed territory, 
concerns regarding creami, skimming are minimized.' We find no evidence in this 
proceeding of rural cream skinning effects in redefining the service areas requested by 
the Partnerships. 

The second Tactor to consider is the regulatory status enjoyed by rural telephone 
companies undgr the Act. The affidavits of Mark Smith state that nothing in the service 
area redefinition process for an ETC applicant affects the rural carrier's various statutory 
exemptions under the Act, nor does the redefinition process eliminate the public interest 
analysis to the designation of an additional ETC in the rural telephone company's 
service area. In the Virginia Cellular ETC Order the FCC determined that (1) the high- 
cost universal service mechanisms support all lines served by ETCs in rural areas; (2) 
receipt of high-cost support by Virginia Cellular will not affect the total amount of high- 
cost support that the incumbent rural telephone company receives; (3) to the extent that 
Virginia Cellular or any future competitive ETC captures incumbent rural telephone 
company lines, provides new lines to currently unserved customers, or provides second 
lines to existing wireline subscribers, it will have no impact on the amount of universal 
service support available to the incumbent rural telephone companies for those lines 
they continue to serve; and (4) redefining the service areas of the affected rural 
telephone companies will not change the amount of universal service support that is 
.available to these inc~mbents.~ Based on the evidence in this proceeding we conclude 
that there is little likelihood of harm -to the rural companies. No evidence in this 
proceeding regarding the regulatory status enjoyed by rural telephone companies under 
the Act leads us to conclude that the Partnerships' request for redefined study areas 
should not be granted. 

The third factor to consider is whether any administrative burdens might result 
from the redefinition of the service area requirement. The affidavits of Mark Smith state 
-that the administrative ease of calculating costs on a less-than-study area level is not an 
issue because any federal universal service support available to a competitive ETC in 
- 

' In the Matter of FedemCState Joint Board on Universal Service; Virginia Cellular, LLC Petition for 
Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC Docket No. 
96-45, Memorandum Opinion and Order, FCC 03-338, adopted December 31,2003, released January 
22,2004 (Virginia Cellular ETC Order) 
Id.142 
1d.143 
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an area served by one of the rural telephone companies would be determined based on 
the per-line support available to the rural telephone company itself. In the Virginia 
Cellular ETC Order the FCC determined that redefining the rural telephone company 
service areas will not require the rural telephone companies to determine their costs on 
a basis other than the study area level. Rather, the redefinition merely enables 
competitive ETCs to serve areas that are smaller than the entire incumbent local 
exchange company study area. The redefinition does not modify the existing rules 
applicable to rural telephone companies for calculating costs on a study area basis, nor, 
as a practical matter, the manner in which they will comply with these rules. The FCC 
found that the concern that redefining rural service areas would impose additional 
administrative burdens on affected rural telephone companies was not at issue.4 No 
-evidence in this proceeding regarding administrative burdens for rural telephone 
companies leads us to conclude that the Partnerships' request for redefined study areas 
should be denied. 

The affidavits of Mark Smith state that redefinition is in the public interest 
because it will enable the Partnerships to bring new services and new technologies to 
customers of North Dakota's rural telephone companies, who now have no choice of 
universal service providers. The affidavit further states that, because competitor and 
incumbent licensed service territories are geographically different, and because the 
study areas of the rural telephone companies wide-ranging, it would be nearly 
impossible for any other competitive carriers to compete with the incumbents without 
redefinition. 

State Stafute Considerafions 

The North Dakota Legislature enacted N.D.C.C. § 49-21-01.8 in 1999. This law 
provides that "[a] telecommunications company may not be an eligible 
telecommunications carrier unless the company offers all services supported by federal 
universal service mechanisms throughout the study area." During the same session, 
the Legislature further amended N.D.C.C. § 49-21-01.7 relating to powers of the 
Commission, specifically granting the Commission the power to: 

12. Designate telecommunications companies as eligible 
telecommunications carriers to receive universal support under 
sections 2?4 and 254 of the federal act. 

13. Designate geographic service areas for the purpose of determining 
universal service obligations and support mechanisms under the 
federal act. 

The established rules of statutory interpretation under N.D.C.C. 5 1-02-07 require 
the Commission, if possible, to construe provisions in the same statute so that effect 
can be given to all provisions. N.D.C.C. § 1-02-09.1 requires that amendments to a 
statute enacted at the same legislative session are to be harmonized, if possible, so that 
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effect can be given to each. N.D.C.C. § 1-02-38 provides that when the Legislature 
enacts a statute, -it is-presumed- that the entire statute is intended to be effective, a just 
and reasonable result is intended, and that it complies with the constitutions of the State 
of North Dakota and the United States. 

As noted above, N.D.C.C. 9 49-21 -OI.7(12) specifically empowers -the 
Commission to designate ETCs under sections 214 and 254 of the federal act. 
Furthermore, N.D.C.C. $49-21-01 .i'(33) expressly gives the Commission the power to 
designate geographic service qreas . . . under the federal act." These delegations of 
power from the Legislature necessarily includes the power to redefine a rural company's 
"sewice area" to sanething less than the company's "study area" as permitted under 47 
U.S.C. & 214(e)(5) qnd 47 C.F:R.§ 54.207. If N.4.C.C. 5 49-21-01.8 were construed to 
restrict an ETC designation to only a study area basis, and without the opportunity for 
an applicant to seek to redefine the service area requirement consistent with section 
214(e)(5), the state law virould have the effect of denying the applicant rights that have 
been conferred by federal law and would render the delegation of power to the 
Commission meaningless. 

Another consideration is that a -state law provision that would be construed to 
limit a federal ETC ta providing the supported services throughout a rural telephone 
company's "study area" would likely be preempted under both 47 U.S.C. 9 254(f) and 47 
U.S.C. 5 253(a). Section 25449 limits a state's authority to adopting "regulations not 
inconsistent with the [FCC's] rules to preserve and advance universal service." 
Restricting ETC designations under state law to only a study area basis would be 
inconsistent and directly in conflict with both 47 U.S.C. 5 214(e)(5) and 47 C.F.R. 5 
54.207(b), which both expressly contemplate and permit the redefinition of the service 
area requirement for purposes of federal ETC designations. Also, 47 U.S.C. § 253(a) 
.provides that no state statute or regulation may prohibit or have the effect- of prohibiting 
the ability of any entity €9 provide interstate telecommunications service. A state law 
that would be construed to deny designation of federal ETC status based on a study 
area requirement Could essentially prohibit the -PartnershipsJ ability to provide the 
supported services. 

The Commission finds ,that the proper focus of N.D.C.C. 5 49-21-08.1 is that an 
ETC is required to offer all services supported by federal universal service mechanisms 
throughout the applicable area in which it has been granted ETC status. This 
requirement makes the state statute consistent with the obligation of an ETC under 47 
U.S.C. 3 214(e)(l) of the federal act. 

The Commission's action to redefine the service area requirement as requested 
by the Partnerships is necessary to facilitate the granting of the federal ETC to the 
.Partnerships in the areas of the rural telephone companies' service areas that fall within 
Verizon Wireless' CMRS licensed areas. 

Joinf Stipulation 
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The RTCG members have withdrawn their opposition in these proceedings. The 
February 6, 2004 Joint Stipulation states that, based on the Commission's decision 
granting ETC status to Western Wireless in Case No. PU-1564-98-428, the RTCG does 
not contest the designation of the Partnerships as a federal ETC in those areas where 
the Partnerships serve the entire study area. The parties stipulate that the Commission 
may issue Orders in each of the captioned dockets to grant conditional ETC designation 
in rural service areas where the Partnerships redefine the service area requirement for 
purposes of ETC designation, subject to the FCC approval of the redefined service area 
requirement under 47 C.F.R. 3 54.207(c). The parties stipulate that redefining the rural 
service areas for the purposes of the Partnerships universal service support shall not be 
construed as qn agreement to redefine the study areas for purposes of RTCG members 
universal service support nor construed to constitute a waiver of the RTCG's rights to 
object to or ~0htest any future ETC applications. 

Conclusion 

Based on the evidence in this proceeding, each applicant is qualified under the 
Telecommunications Act of 1996, Section 214(e) for designation as an ETC eligible to 
receive federal universal service funding and it is in the public interest the Partnerships 
each be designated as an ETC in the requested designated service areas. 

Order 

The Commission orders: 

I. Northwest Dakota Cellular of North Dakota Limited Partnership is designated an 
.eligible telecommunications carrier for the purpose of receiving federal universal service 
support in the service area requested as follows: (a) is designated in those study areas 
not requiring redefinition and, (b) in those study areas where redefinition is required 
under 47 C.F.R. 5 54.207(c), is designated conditioned upon FCC approval. 

2. North Central RSA 2 of North Dakota Limited Partnership is designated an 
eligible telecommunications carrier for the purpose of receiving federal universal service 
support in the service area requested conditioned upon FCC approval under 47 C.F.R. 
§ 54.207(c) of the requested redefined study areas. 

3. North Dakota RSA No. 3 Limited Partnership is designated an eligible 
 telecommunications carrier for the purpose of receiving federal universal service 
support in the service area requested as follows: (a) is designated in those study areas 
not requiring redefinition and, (b) in those study areas where redefinition is required 
under 47 C.F.R. § 54.207(c), is designated conditioned upon FCC approval. 

4. Badlands Cellular of North Dakota Limited Partnership is designated an eligible 
telecommunications carrier for the purpose of receiving federal universal service 
support in the service area requested as follows: (a) is designated in those study areas 
not requiring redefinition and, (b) in those study areas where redefinition is required 
under 47 C.F.R. 9 54.207(c), is designated conditioned upon FCC approval. 
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5. North Dakota 5 - Kidder Limited Partnership is designated an eligible 
telecommunications camer for the purpose of receiving federal universal service 
support in the service area requested as follows: (a) is designated in those study areas 
not requiring redefinition and, (b) in those study areas where redefinition is required 
under 47 C:F.R. 5 54.207(c), is designated conditioned upon FCC approval. 

6. Bismarck MSA Limited Partnership is designated an eligible telecommunications 
carrier Tor the purpose of receiving federal universal service support in the service area 
requested as follows: (a) is designated in those study areas not requiring redefinition 
and, (b) in those study areas where redefinition is required under 47 C.F.R. fj 54.207(c), 
4s designated conditioned upon FCC approval. 

7. ;Each of the applicants is designated as an eligible telecommunications carrier for 
the purpose of receiving federal universal service support in the designated service 
areas conditioned upon the filing of a tariff for its universal service, Lifeline, and Link-Up 
offerings. 

8. Each of the applicants shall file quarterly reports to the Commission describing 
the status of its wireless E-91 I implementation in North Dakota. 

PUBLIC SERVICE COMMISSION 

Susan -E. Wefald Tony Clark ,Kdvin Cramer 
Commissioner President Commissioner 
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION 
COMMISSION 

In the Matter of the Petition of 

RCC MINNESOTA, INC., d/b/a 
CELLULAR ONE 

For Designation as an Eligible 
Telecommunications Carrier 

DOCKET NO. UT-023033 

ORDER GRANTING PETITION FOR 
DESIGNATION AS AN ELIGIBLE 
TELECOMMUNICATIONS 
CARRIER 

I. INTRODUCTION 

The Telecommunications Act of 1996 ( ~ c t ) '  requires state utility commissions to 
make a number of decisions related to opening local telecommunications markets to 
competition and preserving and advancing universal service. One of those decisions 
is the designation of qualified common carriers as eligible telecomunications 
carriers (ETCs). In order to be eligible for federal universal service support, a 
common carrier must be designated by the state commission as an ETC. 47 U.S.C. 5 
214(e)(l). Once designated as an ETC, a carrier must advertise the availability of 
service and offer service in the geographic area in which it is designated. Id. 

The Commission considered the requests of numerous carriers for initial designation 
as ETCs at its regularly scheduled open meetings of November 26 and December 10, 
1997. The Commission made its initial designations of ETCs by order dated 
December 23, 1997 (First Order Designating ETCS).~ 

The Act provides for the designation of multiple ETCs in any given service area. In 
3 

areas that are served by rural telephone companies, state commissions may designate 
additional ETCs if such designation is in the public interest. 47 U.S.C. 5 214(e)(2). 
Designation of ETCs in areas served by rural companies must be at the study-area 

' Public Law 104-104, 110 Stat. 154 (1996), codified in scattered sections of Title 47 U.S.C. 

See In the Matter of the Petitions for Designation as Eligible TeIecommunications Carriers, 
Docket Nos. UT-970333-970354; 970356, Order Designating Eligible Telecommunications Camers 
@ec. 23, 1997) (First Order Designating ETCs). 

A "rural telephone company" is defined at 47 U.S.C. 5 147(37). 
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level: unless the state commission and the Federal Communications Communication 
(FCC) agree to a different geographic service area. 47 U.S.C. $214(e)(5). In all 
other areas, state commissions must designate additional ETCs upon request and such 
designation may be made for any geographic area established by the state 
commission. Id. 

4 In our initial designations, we designated Verizon Northwest, Inc., as an ETC for 

each of its exchanges in Washington. We designated Qwest Corporation as a .  ETC 
for only ten exchanges because it did not request designation for every exchange it 
serves. The Commission designated United States Cellular Corporation as an ETC 
for nine geographic service areas, none of which were served by rural telephone 
companies. 

5 In our First Order Designating ETCs, the Commission designated areas served by 
rural companies at the study-area level for one year, and by the more finely graded 
exchange-area level On August 17, 1998, the Commission, in 
conjunction with 20 rural companies, petitioned the FCC to agree with the exchange- 
level designations, rather than study-area designations, for rural companies. The FCC 
granted the petition on September 9, 1999.~ 

6 In making its initial designations, the Commission made only one designation-for 

each geographic service area served by a rural telephone company. At that time, the 
issue of whether the designation of additional ETCs in rural areas wodd be in the 
public interest was not before the Commission. The Commission did find that ETC 
designations of both rural and non-rural companies were in the public intere~t.~ 

A "study area" is commonly known as an ILEC's existing service area and generally 
includes all of the exchanges in which the company provides service within the state. The study-area 
boundaries are h e d  as ofNovember 15, 1984. See In the Matter of Federal-State Joint Board on 
Universal Service, CC Docket 96-45, Report and Order, 12 FCC Rcd 8776,8872 n.434 (1997). 

First Order Designating ETCs, at 12. 

In the Matter ofpetition for Agreement with Designation of Rural Company Eligible 
Telecommunications Cam-er Service Areas and for Approval of the Use ofDisaggregation of Study 
Areas for the Purpose ofDistributing Portable Federal Universal Service Support, CC Docket 96-45, 
Memorandum Opinion and Order, 15 FCC Rcd 9921 (1999). The petition also included a request for 
FCC approval of a method for deaveraging federal universal service support at the sub-wire center 
level. 

See First Order Designating ETCs, at 17. 
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7 On December 6, 1999, United States Cellular Corporation requested ETC designation 

in 70 exchanges served by rural incumbent local exchange companies (rural ILECs). 
Many of the rural ILECs opposed that request. The Commission found United States 
Cellular's request to be in the public interest and otherwise consistent with 47 U.S.C. 
tj 214(e) and designated it as an ETC in those exchanges.' The rural companies 
appealed that deci~ion.~ 

8 On June 3,2002, RCC requested ETC designation in the exchanges listed in 

Appendix A. These exchanges, and parts of exchanges, are served by rural carriers. 
The Commission considered RCC's petition for ETC designation at its regularly 
scheduled open public meeting on June 14,2002. 

11. THE MERTTS OF RCC's PETITION FOR ETC DESIGNATION 

A. Statutory Requirements 

9 Pursuant to 47 U.S.C. tj 214(e)(l), ETCs must offer the services supported by 
universal service dollars and advertise the availability of those services. In addition, 
where a carrier requests ETC designation in areas served by rural telephone 
companies, the designation must be in the public interest. 47 U.S.C. tj 214(e)(2). 
RCC' s request is governed by these provisions. 

10 The Act does not define what state commissions must consider in determining 

whether an ETC designation in an area served by rural carriers is in the public 
interest. In weighing the public interest, the Commission is mindl l  of the stated 
purpose of the Act, which is to "promote competition and reduce regulation in order 
to secure lower prices and higher quality services for American telecommunications 
consumers and encourage the rapid deployment of new techn~lo~ies." '~ In addition, 
the Commission also will consider our state policies set forth at RCW 80.36.300. 
Consistent with the national and state policies, the Commission will consider the 
relative benefits and burdens that additional ETC designation may bring to consumers 
as a whole. 

See In the Matter of the Petition of United States CelZzdar C o p ,  et al.for designation as 
Eligible Telecommunications Cam'ers, Docket No. UT-970345, Third Supplemental Order, at 359-60 
(Jan 27,2000). 

See Washington Ind. Tel. Ass 52 v. Washington Utils. & Transp. Comm 51, 110 Wn. App. 
489,41 P.3d 1212 (2002),petition for rexfiled, No. 72428-8 (April 4,2002). 
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B. Positions of Interested Persons 

11 RCC is a predominately rural carrier and provides service in the areas set forth in its 
petition for ETC designation. RCC stated that its request for ETC designation is in 
the public interest because the designation will support its efforts as a wireless carrier 
to serve rural areas and provide competitive alternatives to rural customers, and will 
facilitate the provision of advanced services in rural areas. In its petition, RCC 
quoted our order designating United States Cellular as an ETC in rural areas in 
support of its claim that designation of a wireless carrier as an ETC will provide the 
benefits of increased mobility and an increased level of service. RCC's Petition, at 

11. 

12 RCC cited to a decision of the Arizona Commerce Commission holding that 
designating wireless carriers as ETCs will provide additional consumer choice and 
provide a potential solution to "health and safety risks associated with geographic 
isolation." Id. (citations omitted). 

13 RCC stated it will provide consumers with wider local calling areas, mobile 
communications, a variety of service offerings, high-quality service, and competitive 
rates. Id. at 12. 

14 RCC also states that in most rural areas wireless service is only a convenience at this 
time because universal service support is not available to fund infrastructure 
investment. However, with universal service support wireless companies can invest in 
the infiastructure necessary to become potential alternative to wireline service. Id. 
"Provision of high-cost support to RCC will begin to level the playing field with the 
incumbent LECs and make available for the first time a potential competitor for 
primary telephone service in remote areas of Washington." Id. at 12-13. 

2. Rural Local Exchange Companies 
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I 5  The rural ILECS" opposed RCC7s petition. They claim that RCCYs designation as an 

ETC in the exchanges served by rural ILECs is not in the public interest. They 
argued that the information before the Commission is insufficient to find that 
designation is in the public interest, and that there must be an adjudicative proceeding 
to establish additional facts before the Commission can lawfully designate RCC as an 
ETC in the rural areas. Rural ILECs conceded that the recent decision in WITA v. 

WUTC'~ controlled the issue of a hearing with respect to the procedural issues raised 
at the time the Commission designated United States Cellular, but stated that it was 
the lack of factual information concerning RCC' s services and capabilities that 
warranted a hearing before a decision by the Commission. 

16 On the morning of our Open Meeting at which the matter was heard, the Washington 

Independent Telephone Association (WITA), on behalf of itself and its members, and 
several rural companies, filed a response to RCCys petition. Their arguments are 
summarized below. 

(a) The Rural ZECs argue that RCC's Petition Does Not Meet the 
Requii~emerzts of Section 21 d(e)(.) 

17 The rural ILECs argued that RCCYs petition does not meet the requirements of 47 

U.S.C. 4 214(e)(2) because it contains only a "vague assertion" that it is capable of 
serving the geographic area for which the designation is sought. Rural ILECs also 
contend that the affidavit of RCCys Legal Services Director concerning its ability and 
willingness to serve as an ETC is the very definition of a vague assertion. See 
Petition, Exhibit D. In support of this argument, the rural ILECs cite to the following 
FCC Declaratory Ruling concerning designation of wireless carriers as ETCs: 

-We [FCCIcaution that a demonsbation cif the capability md 
commitment to provide service must encompass something more than a 
vague assertion of intent on the part of a carrier to provide service. The 
carrier must reasonably demonstrate to the state commission its ability 

- -  - 

l1  As used in this Order, "rural ILECs" means members of the Washington Independent 
Telephone Association (WITA) and Asotin Telephone Company, CenturyTel of Washington, Inland 
Telephone Company, Pend Oreille Telephone company, Pioneer Telephone company, and St. John Co- 
operative Telephone and Telegraph Company. 

l2 See supra n.9. 
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and willingness to provide service upon designation.I3 

(b) The Rural ILECS argue that the public interest requirement of the Act 
requires a factually specific showing of RCC's actual ability to 
provide service. 

18 The rural ILECs contend that the Petition must be accompanied by factual 
information such as cell sites, capacities, transmitter power, or tower locations. In 
support of this contention they cited JVWC Holding Co. v. Public Service Commission 
of utah,14 in which the Utah Supreme Court had decided that the map provided to the 
public service commission was insufficient to demonstrate the technical and objective 
data required to meet the public interest requirement of 47 U.S.C. 5 214(e)(2). The 
rural ILECs argue that the map RCC provided with its petition is insufficient to 
provide the objective evidence to support RCC's claim that it will use the funds for 
the purpose for which the support is intended because there is no evidence of cell 
sites, capacities, transmitter power, or tower locations. See Petition, Exhibit A. 

19 The rural ILECs provided several color-coded maps, which purported to show RCCYs 
signal strength in many areas of their exchanges. They also presented similar maps 
purporting to show locations where efforts to make cellular calls were successful or 
unsuccessful. The rural ILECs contend the maps show that RCCys coverage is spotty, 
at best, in several rural exchanges. 

20 At the Open Meeting, a representative of the rural ILECs described at some length the 
tests of RCCys signal strength in various rural ILEC exchanges undertaken by an 
employee of Inland Cellular Telephone Company, an affiliate of rural ILEC Inland 
Telephone Company. The rural ILECs contended that the tests demonstrate that RCC 
dees not have wfficisnt signd strcno$h io nmy Iocztions to provide s&ce 
throughout the area where it requests designation. 

21 In general, the rural ILECs characterized RCC's signal strength as sufficient or better 
along most highways and significant roads, such as roads that pass through small 
towns. Also, the rural ILECs generally characterized RCC's signal as marginal or 
insufficient as testing moved away from highways and main roads. The rural ILECs 

I3 In the Matter of Federal-State Joint Board on Universal Service, Western Wireless 
Corporation Petition for Preemption of an Order of the South Dakota Public Utilities Commission, 
Declaratory Ruling, CC Docket No. 96-45, 15 FCC Rcd 15,168,15,178,124 (2000) (Declaratoly 
Ruling). 

l4 WWC Holding Co. v. Public Serv. Comm ' of Utah, 44 P.3d 714 (Utah 2002). 
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contend that their tests conducted at homes with wireline service located away fiom 
towns, highways, and main roads show that RCC's signal was insufficient or non- 
existent in many instances. 

22 The rural ILECs compared their findings regarding RCCYs signal strength to Pioneer 
Telephone Company's 100 percent penetration to occupied buildings.'5 The rural 
ILECs argued that wireless service is not basic service used to connect customers to 
the public switched telephone network, but characterized it as "an adjunct service, 
used primarily while traveling." Declaration of Mike Richmond at 3. 

(c) The Rural ILECs argue that RCC's Petition does not provide speczfi, 
objective evidence of its ability to provide the nine required services. 

23 The rural ILECs argue that the information provided by RCC about its ability to 
provide the nine required services was so scant that it is impossible to determine that 
it provides these services.16 They argue that RCC's service is not in the public 
interest because it does not satisfy the local usage requirement of 47 C.F.R. 5 
54.101 (a). They also argue that ETC designation is not in the public interest because 
RCC provides "dial around" access to interexchange services, rather than 
"traditional" direct access, and thereby does not provide equal access to 
interexchange services. 

24 The rural ILECs challenge RCCYs claim that it has satisfied the local usage 

requirement of 47 C.F.R. 5 54.101(a) by stating that it will "comply with any and all 
minimum local usage requirements adopted by the FCC." The rural ILECs argue this 
is an insufficient showing and that RCC must provide information about its local 
usage plans. Rural ILEC Response to Petition, at 8-9. 

25 Rural ILECs compare RCCYs statement to what the FCC had before it when Western 
Wireless applied to the FCC for ETC status in Wyoming. According to the rural 
ILECs, Western Wireless had provided evidence that it would offer service with a 

" Penetration rate is a telecommunications term that originally indicated the percentage of 
customers that have wire connections to the public switched telephone network. The term is 
sometimes applied to wireless and other communications technology. 

l6 The nine services required under 47 C.F.R. 8 54.101 are (1) Voice grade access to the 
public switched network; (2) Local usage; (3) Dual tone multi-frequency signaling or its h t i o n a l  
equivalent; (4) Single-party service or its fimctional equivalent; (5) Access to emergency services; (6) 
Access to operator services; (7) Access to interexchange service; (8) Access to directory service; and 
(9) Toll limitation for qualifymg low-income consumers. 
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rate plan that included unlimited usage at a price of $14.99 per month. Similarly, the 
rural ILECs cited a Minnesota Commission decision requiring a wireless ETC 
seeking designation in areas served by rural incumbents to offer a flat-rate plan that - 

did not exceed 110% of the rural ILEC rate for the area to be served. . 

26 The rural ILECs argue the Commission is "duty bound" to consider whether RCC' s 
local usage plans are in the public interest. Id. at 10. They state it is impossible for 
the Commission to do so in the absence of information fiom RCC. This absence of 
information demonstrates "RCC' s Petition is objectively inadequate to demonstrate 
that it has satisfied the requirements of Section 214(e)(l)." Id. 

(d) The Rural ILECs argue that RCC's claim that ETC designation will 
sene  the public interest through the introduction of advanced sewices 
is unsupported and irrelevant. 

2 7 The rural ILECs dispute RCC's statement that its designation-as an ETC will lead to 
introduction of advanced services. They argue that this contention is unsupported and 
irrelevant to a decision concerning ETC designation. See Rural LLEC Response to 
Petition, at 11-12. The rural ILECs state RCC does not define what the advanced 
services are or will be, and that it is nothing more than an unsubstantiated claim that 
may be intended to bolster the weakness of RCC's petition with respect to the nine 
requirements. 

(e) The Rural EECs Argue that promotion of competition alone is not 
suficient to warrant aJinding that RCC's request for ETC designation 
is in the public interest. 

28 The rural ILECs argue that the Commission may not rely on a policy preference for 
coillpetitioii to determine the public interest, and that thc Commission mwt c ~ m i d a  
other factors. See Rural ILEC Response to Petition, at 16-1 7. They also argue that if 
competition alone were sufficient to support a finding in the public interest, then there 
would be no finding to make because every additional ETC would be in the public 
interest and a separate finding would be meaningless. Id. at 17. They argue that the 
Copmission must examine the facts beyond the mere assertion that designating RCC 
will further competition. Id. 

29 The rural ILECs contend the Commission must evaluate whether RCC has the actual 
ability to serve rural areas and that individual, existing ETCs in rural areas also will 
be able to compete. Id. at 18. They argue that the substitution of one competitor for 
another does nothing to increase competition. Id. An increase in the number of 
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competitors might not increase competition; it might have the effect of simply 
replacing one well-established, productive competitor with one less prepared to serve 
the rural public. Id. at 19. 

3 0 Rural ILECs noted that the United States Circuit Court for the District of Columbia, 
rejected the notion of "competition for competition's sake." Id. In United States 
Telecom Ass 'n v. Federal Co~nnzunications Coinrn 'n,17 the Court reviewed the FCC's 
efforts to promote competition through unbundling of non-rural ILECs' network 
elements for use by competitive local exchange companies. Rural ILECYs argue that 
the Court found that the FCC's policy would actually harm competition in the long 
nm by undermining the ability of non-rural ILECs to compete with competitors in 
certain instances. Rural ILECs ' Response to Petition, at 20. 

31 Rural ILECs state that they do not argue that competition is an illegitimate aim of the 
Act, but rather that adding competitors to the market does not always equate to 
greater competition. They argue this is particularly true of RCC, which they say has 
failed to provide any objective evidence worthy of allowing it to tap into the federal 
universal service fund. Id. 

32 The rural ILECs fault RCC for noting that competitive carriers in other states have 
earmarked funds for additional channel capacity, new cell sites, and expedited 
upgrading of facilities from analog to digital, while not committing itself to these or 
other similar activities. Id. 

(f) The Commission should make a factual detelmination concenzing how 
designation of RCC will affect each, individual existing ETC. 

33 ma! ILECs argue that the Commissior, rnwt considcr &the facts and 
circumstances surrounding the six existing ETCs in the areas served by RCC before 
granting ETC designation to an additional carrier. Id. at 23. What may further the 
ends of competition in one area, they contend, may eliminate the existing ETC in 
another area. They argue that the public interest cannot be determined without 
considering how ETC designation would affect the existing ETCs. Finally, they state 
RCC made no effort to demonstrate how its designation as an ETC will affect the 
existing, individual rural ILECs. Id. at 24. 

l7 United States Telecom Ass'n v. Federal Comnzunications Comnz'n, 290 F.3d 415 @.C. Cir. 
2002). 
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(g) RCC has not shown that service provided by em-sting ETCs is 
de$cient. 

34 The rural ILECs contend RCC has not shown that service by existing ETCs is 
deficient. They cite to several declarations for the proposition that existing rural ILEC 
ETCs serve a very high percentage of the population, perhaps even 100% in some 
instances. They further contend that mobile wireless service is not used to provide 
basic service, but rather it is used in addition to wireline service to homes. Id. at 22. 

35 The rural ILECs state that the federal universal service fund is not a bottomless 
reservoir of money. While "current rules do not decrease support for one ETC if an 
additional ETC is added, at some point the effect will be to force a cap on or 
restructuring of the USF." Id. The rural ILECs contend that the Commission must 
make a full determination of RCCys capabilities to actually add value through 
"legitimate" competition. Id. at 23. 

3. Commission Staff 

3 6 Commission Staff recommended approval of RCC's request for designation as an 
ETC. Staffs recommendation was based in part on consistency with our designation 
of United States Cellular Corporation as an ETC in 1999. See Third Supplemental 
Order in Docket No. UT-970345. In that order, we stated that wireless service will 
provide: increased mobility for those that choose it; increased service; access to 
electronic mail over wireless telephones; an increase in the likelihood that cellular 
technology will become available to more rural customers at an affordable price; 
access to the Internet over wireless telephones; and a choice between the reliability of 
wireline service and the mobility of wireless service. Staff indicated that approving 
RCC's request for ETC designxtion is consistent with the purposes of the Act, 
promotion of competition, and preservation and advancement of universal service. 
Staff Open Meeting Memo at 5. 

3 7 In addition, Staff stated that ETC designation would not only bring competition to 
areas served by rural ILECs and RCC, but would bring the benefits of competition. 
The benefits of competition; according to Staff, are downward pressure on prices, 
introduction of new products, and emphasis on customer service. 

Staff explained that RCC already competes with rural ILECs, but it does not do so on 
an equal basis. Rural ILECs have access to both federal and state universal service 
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funds. ETC designation will result in access to federal universal service funds for 
RCC, but not state universal service funds.18 

39 Staff also explained why access to federal universal service support funds is 
important to RCC. RCC faces the same low-revenue circumstances that rural ILECs 
face.Ig If RCC is to provide service in rural areas, then it must have sufficient support 
to do so. Customers will see the benefits of competition only if competitors have 
sufficient support. 

40 Staff also noted that the FCC has changed its rules for distribution of federal universal 
service support since the Commission designated United States Cellular Corporation 
as an ETC in 1999. At that time, FCC rules treated federal universal service support 
as a "zero sum game," whereby a competitor's successful gain of a customer reduced 
the amount of support available to the incumbent. However, in 2000, the FCC altered 
its rules to permit all ETCs to collect support for every line served, with the amount 
per line based on the incumbent's support per line. Id. at 3. 

41 Staff also recommend that the Commission grant RCC designation as an ETC for 
parts of exchanges where it is licensed to serve. In the past, there were concerns 
about cream-skimming, but the FCC's new support mechanism as well as rural 
incumbent filings in the federal universal service disaggregation docket indicate that 
cream-skimming is no longer a concern. Id. 

42 Finally, in response to a question concerning the territory served by RCC, Staff 
responded that the area served by RCC -- its three cellular geographic service areas 
(CGSAs) -- are available on the FCC website and that anyone can determine where it 
is licensed to serve. 

N. COMMISSION DISCUSSION 
- 

l8 State universal service support is provided to rural ILECs through rates permitted on a 
service known as terminating access. FCC rules prohibit wireless carriers from filing tariffs to collect 
terminating access. 47 C.F.R. 5 20.15(c). 

l9 Federal and state universal service support at issue here is generally referred to as ''high- 
cost" support. In some locations, particularly mountainous areas, the cost of construction may be 
higher than average However, not all c'high-cosC' service is provided in locations where construction 
costs are above average. More accurate descriptions would be "high-cost per customer" support or 
'Llow-revenue" support because companies that receive this support are expected to serve locations 
where there are very few customers to bear the cost of the necessary facilities. For exampIe, the 
Commission has provided state support to the company that serves the Palouse exchange because it has 
determined that it costs an average of $71.67 per-line, per-month to provide service when the price is 
$18.00 per month. The Palouse exchange is not difficult terrain in which to construct facilities, it is 
merely characterized by a small number of customers. 
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A. RCC's Petition Meets the Requirements of Section 214(e)(2). 

43 We believe that RCC's petition satisfies the requirements of 47 U.S.C. 5 214(e)(2). 
We disagree with the rural ILECs &at RCC's petition contained only a "vague 
assertionyy of its willingness and ability to serve the geographic area for which it 
requests ETC designation. We disagree with the rural ILECs that the FCC's 
Declaratory Order supports rejecting RCC's request. 

44 In support of their argument, the rural ILECs quote only a portion of the relevant 
paragraph of the FCC's order. When read in its entirety, the paragraph supports 
RCC' s request for ETC designation: 

A new entrant can make a reasonable demonstration to the state 
commission of its capability and commitment to provide universal 
service without-the actual provision of the proposed service. There are 
several possible methods for doing so, including, but not limited to: (1) 
a description of the proposed service technology, as supported by 
appropriate submissions; (2) a demonstration of the extent to which the 
carrier may otherwise be providing telecommunications services 
within the state; (3) a description of the extent to which the carrier has 
entered into interconnection and resale agreements; or, (4) a sworn 
affidavit signed by a representative of the carrier to ensure compliance 
with the obligation to offer and advertise the supported services. We 
caution that a demonstration of the capability and commitment to 
provide service must encompass something more than a vague 
assertion of intent on the part of a carrier to provide service. The 
carrier must reasonably demonstrate to the state commission its ability 
and willingness to provide service upon designation. 

Declaratory Ruling, 7 24 footnotes omitted). 

45 RCC Minnesota does business as Cellular One in Washington and described its 
proposed service and technology in its petition. The director of legal services for the 
company appeared before the Commission and described RCC as provider of cellular 
service in 14 states, holding 36 licenses fi-om the FCC, 33 of which are for rural 
service areas. Open Meeting Transcript, at 25. It acquired the three Washington 
licenses in 2000 and continued service under the name Cellular One. Since that time 
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it has examined the markets and determined that it can improve service with federal 
universal service support. Id. 

46 RCC is licensed by the FCC to provide service. As Staff informed us at the Open 
Meeting, there is substantial information on the FCC website concerning the licenses 
and service areas of RCC. Id. at 42. 

4 7 In 1997, the rural ILECs submitted their requests for ETC designation, which were no 
more specific than the petition submitted by RCC. See Docket Nos. UT-970333,-54 
and UT-970356. Just as we are familiar with the companies we designated in 1997, 
we are familiar with Cellular One as a service provider in Washington. We have 
sufficient information fiom RCCYs petition and its appearance at our Open Meeting to 
conclude, and we do conclude, that RCC has the capability and the lawful authority to 
provide telecommunications services as an ETC just as it has provided service for 
many years without such designation. 

B. RCC Has Demonstrated Its Ability to Serve 

48 In response to the rural ILECsY allegations that RCC does not have sufficient signal 
strength to provide basic service in all areas of the rural exchanges, RCC states that 
this varied signal strength is precisely why it needs federal universal service support. 
It stated that rural ILECs have had decades of support that have enabled them to build 
plant and equipment to provide extensive service within their exchanges. RCC stated 
that the issue before the Commission is whether it wants cellular coverage in these 
areas sooner rather than later, in the next few years or in 2020. 

49 We are persuaded by RCC's argument. We are further persuaded by the FCC's 
policy statement that a carrier requesting ETC designation need not provide servke 
throughout an area to qualify as an ETC. 

We find that an interpretation of 47 U.S.C. 4 214(e) that would require 
carriers to provide the supported services throughout the service area 
prior to designation as an ETC has the effect of prohibiting the ability 
of prospective entrants from providing telecommunications service. A 
new entrant faces a substantial barrier to entry if the incumbent local 
exchange carrier is receiving universal service support that is not 
available to the new entrant for serving customers in high-cost areas. 
We believe that requiring a prospective new entrant to provide service 
throughout a service area before receiving ETC status has the effect of 
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prohibiting competitive entry in those areas where universal service 
support is essential to the provision of affordable telecommunications 
service and is available to the incumbent carrier. Such a requirement 
would deprive consumers in high-cost areas of the benefits of 
competition by insulating the incumbent LEC from competition. 

Declaratory Ruling, ql12 footnotes omitted). 

50 We conclude that a decision denying ETC designation to RCC based on its lack of 
signal strength in some locations would have the effect of prohibiting it from 
providing telecommunications service in those areas, which would deprive consumers 
in high-cost areas the benefits of competition by insulating rural EECs from 
competition.20 

C. RCC Has Provided Evidence of its Ability to Provide the Nine 
Required Services. 

51 The FCC requires a carrier to offer nine services upon designation as an ETC.~' The 
rural ILECs focus on two of them. They argue that RCC has not provided evidence 
that it provides sufficient local usage22 to meet the federal standard or that it provides 
the required access to interexchange service.23 ("Local usage" is an FCC requirement 
that a customer must receive some amount of local use of the public switched 
telephone network, not just access to it, for the monthly amount paid for service.) 
RCC states in its petition that it will comply with any applicable FCC requirement 
concerning local usage should that agency establish one. RCC states that it has 
interconnection agreements with interexchange carriers and that customers may "dial 
around" to reach interexchange services.24 

52 The FCC has left to the states the decision of how much local service a carrier must 
provide in exchange for a monthly payment in order to meet the local usage 
requirement set forth in 47 C.F.R. 5 54.1 01 (a)(2). Wireline companies in Washington 

20 See In the Matter ofFederal-State Joint Board on Universal Service, CC Docket No. 96-45. 
(May 8,1997) ("First Report and Order") 7 136,n.329 and 7 141. 

See supra n.16. 

" See First Report and Order, 7 65. 

23 Interexchange service is commonly referred to as long-distance service. 

24 Dial around services are, for example, 1-800-CALLATT and 10-1 0-321. 
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are required to offer flat-rate service. RCW 80.04.130(3). Wireless companies 
generally provide a quantity of minutes each month that varies with price, and charge 
additional amounts per-minute if a customer exceeds the allotment. 

53 Price is an essential element of competition. Customers will choose to take service 
fiom RCC if the price is right, and will not do so if it is too high. If no customers 
choose its services, then RCC will not receive federal universal service support. We 
have declined to make a determination of a particular amount of local usage that is 
acceptable. Customers can choose for themselves if the amount of local usage is 
worth the price. 

54 We are aware that some states have required wireless carriers to offer service at 
commission-determined prices. We decline to adopt this approach at this time. Since 
our designation of United States Cellular as an ETC in 1999, we have not had a 
complaint fiom customers or companies that it is not providing sufficient local usage. 

55 Rural ILECs state that RCC does not identify the interexchange carriers that 
customers may choose, nor does it provide "equal access" to interexchange service. 
However, RCC is required to provide access to interexchange services and it does so. 
That is sufficient to meet the requirement in 47 C.F.R. 5 54.101(a). It is not required 
to provide access to the interexchange company of the customer's choice. 47 U.S.C. 
5 332(~)(8).'~ Quite recently the Federal-State Joint Board on Universal Service 
declined to recommend that equal access be added as a tenth requirement for ETC 
de~i~nation.'~ We note that wireless companies ofien offer long distance service as a 
part of their service packages. This provides a choice to customers in comparison to 
wireline carriers, and we trust that customers are able to make their own choices. 

56 We conclude that RCC provides local usage and access to interexchange service 
sufficient to meet FCC requirements. It is not in the public interest to require more of 
RCC than Congress or the FCC require of wireless ETCs. 

D. Availability of Advanced Services. 

57 In 1999, rural ILECs argued that advanced services, including greater bandwidth for 
data transmission, are more likely to be provided over wireline service. Third Supp. 

25 See also, First Report and Order, 1 78. 

26 In the matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 
Recommended Decision (July 10,2002). 
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Order, 7 48. RCC states in its Petition that its designation will lead to introduction of 
advanced services, a claim that rural ILECS consider unsubstantiated. 

58 The FCC does not require carriers to provided advanced services in order to be 
. designated as an ETC. Rural ILECs are correct that RCC's ability, substantiated or 

not, is irrelevant to this decision. We note only that the ETC offering advanced 
services may be the one most likely chosen by customers who desire those services. 

E. Advancement of Competition Is a Factor In Determining the 
Public Interest. 

59 Competition alone may not be sufficient to meet the public interest test, but the 
benefits of competition are more than sufficient. Staff articulated these benefits well: 
downward pressure on prices, increased innovation, and more attention to customer 
service. 

60 Urban customers can choose among many companies and technologies because 
companies serving in urban areas can e m  sufficient revenue to pay for necessary 
investment. Rural ILECs receive support because they serve few customers and, in 
some cases, those customer are located in mountainous or otherwise difficult terrain. 
State and federal policies support all lines provided by rural ILECs to customers. 
Even multi-line businesses receive supported service. Because of the limited 
opportunities for revenue in areas served by rural ILECs, there will be no 
competition-and no customer choice-without multiple ETCs. 

61 As explained in Paragraph 30, the rural ILECs argue that United States Telecom Ass 'n 

v. Federal Communications Comnz 'n supports their argument that competition alone 
is insufficient to satisfy the public interest. The holding in that case does not support 
the rural ILECs' argument. That case was concerned, in part, with the FCC's national 
list of unbundled network elements incumbents must make available to customers. 
The court found that the FCC's rationale for the rule did not adequately consider 
whether the ability of competitors to provide service without such access would be 
impaired, and that the FCC rested too heavily on the notion that access to more 
elements would benefit competition. See 47 US. C. J 251 (d)(2). However, ETC 
designation is not a question of a competitor's access to an incumbent's network. 
Rather, it is a question of what carriers are eligible to receive federal universal service 
support. Unlike access to unbundled network elements, Congress did not impose a 
"necessary and impair" standard upon access to support. 

I 
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F. A factual determination of how designation of RCC will affect 
each rural ILEC is unnecessary. 

62 Universal service is intended to benefit customers, not companies.27 The public 
interest is not determined by what is best for a single company, be it a rural ILEC or 
RCC. We have determined, as has the FCC, that support should be provided for all 
lines in low-revenue locations, in order to ensure that basic telecommunications is 
available to all customers. There is no reason to distinguish among technologies 
when customers can do that for themselves. Rural ILECs receive support based on 
costs; if costs remain steady, rural ILECs will receive support even if customers 
choose RCC over rural ILEC services. Our considerable experience with these 
matters is more than sufficient for us to understand the implications of our decision 
and to understand that the effect generally will be the same throughout the area served 
by RCC.'~ Customers may choose to take service from RCC, retain the services of 
the rural incumbent, or take service from both. 

G. RCC Need Not Show that Existing ETC is deficient. 

63 Rural ILECs contend RCC has not shown that service by existing ETCs is deficient. 
Rural ILECs contend that mobile wireless service is not used to provide basic service. 
Rather, it is used in addition to landline service to homes and businesses. They 
express concern that while current FCC rules do not decrease support for one ETC if 
an additional ETC is added, at some point the effect will be to force a cap on or 
restructuring of the federal universal service fund. Rural ILECs insist that we must 
determine through a full evidentiary process, a process that might typically take up to 
twelve months, that RCCYs capabilities add value through "legitimate" competition. 

64 Neither the Act nor FCC ruies require us to determine that the service of one ETC is 
deficient before a state commission may designate an additional ETC. The standard 
is whether the designation of additional ETCs in rural areas is in the public interest, 

27 Washington Ind. Tel. Ass 51, 11 0 Wn.App. at 5 10 (citing AIenco Communications Inc. v. 
Federal Communications Comm 'n, 201 F.3d 608,621 (5th Cir. 2000)). 

See Docket No. UT-970380, Staff Investigation into Deaveraged Universal Service Cost 
Support; UT-970345, Petition of united States Cellular Corp. for Designation as an Eligible 
Telecommunications Carrier; UT-980311 Universal Service Fund Issues; UT-013047, State 
Certification Under 47 U.S.C. 254(e) for Federal Universal Service Funds; UT-013058, 
Disaggregation & Targeting of Federal Universal Service Support Pursuant to 47 CFR 54.315 and 
FCC Order 01-157; UT-023020, Joint Petition of CenturyTel of Washington, Inc., and CenturyTel of 
Inter Island, Inc., for Approval of USF Disaggregation Plan; UT-023031, Non-Rural and Price Cap 
Disaggregation & Targeting of Federal Universal Service Support. 
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which is not synonymous with the best interest of the current ETCs, or with a need to 
find the existing ETC deficient. 

65 The FCC has determined that mobile wireless service qualifies as basic service.29 We 
do not believe we should constrain rural citizens to communication only fiom their 
homes.30 Indeed, wireless phones can be critically important for citizens who live 
and work in rural areas, where a road-side accident or a mishap on a farm can occur 
far fiom the nearest landline phone. 

66 Rural ILECs are correct that current FCC rules do not decrease support for one ETC 
if an additional ETC is added. We take the FCC rules as we find them, and that 
includes its determination (with which we agree) that support should be provided for 
all lines, regardless of which carrier provides them or the technology used to provide 
the service. Concern about a cap or restructuring of the federal universal service 
fund is speculative at best3' 

67 By referring to "legitimate" competition, the rural ILECs suggest that there is 
"illegitimate" competition that could result from our designation of RCC as an ETC. 
Even if we agreed with the rural ILECs' notion of illegitimate competition, we do not 
agree that RCC's service would result in illegitimate competition. RCC competes 
with the rural ILECs now, and we find nothing unlawful or inappropriate about its 
service. While ETC designation may improve RCC's ability to compete with the 
rural ILECs, it will not change the nature of that competition. 

68 Granting ETC designation to RCC is in the public interest. It will facilitate the 
telecommunications choices available to rural citizens, support the growth of new 
technologies and services, preserve and advance universal service, and promote 
competition and the benefits it brings. 

29 First Report and Order, 11 47-49. 

30 The FCC has very recently affinned that mobile service can be basic service. See In the 
Matter of Petition of the State Independent Alliance and the Independent Telecommunications Group 
for a Declaratory Ruling that the Basic Universal Service Offering provided by Western Wireless in 
Kansas is Subject to Regulation as a Local Exchange Service, WT-Docket No. 00-239, Memorandum 
Opinion and Order, (August 2,2002). 

31 The FCC has addressed the false choice between universal service and competition. First 
Report and Order, 50. 
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69 We bring to this decision the knowledge and experience that we bring to every 
decision, whether it be in an open meeting or in an adjudication. RCCYs petition is 
procedurally sufficient and RCC meets the qualifications for ETC designation. 
Because RCC meets the requirements for ETC designation, and because designation 
is in the public interest, we grant RCC's petition as modified by this Order. 

OTHER ISSUES 

70 We now address two remaining issues: petitioning the FCC for concurrence with our 
decision to grant ETC designation to RCC for parts of several exchanges, and 
production of electronic maps by RCC of its CGSAs. These are related because 
designation for parts of exchanges requires defining what geographic area is included, 
and production of electronic maps will assist in that task. In addition, production of 
electronic maps will assist RCC in claiming federal universal service funds to which 
it will become entitled, and those maps will also assist rural ILECs, the FCC (through 
the Universal Service Administration Company), and, if need be, this Commission, to 
determine the accuracy of requests for federal support that are based on customer 
location. 

71 We understand FCC rules permit the Commission, a carrier, or both to petition for 
concurrence with ETC designations that are not based on study areas.32 We believe 
RCC is in the better position to petition the FCC for concurrence with our designation 
for parts of exchange areas. We will order RCC to prepare and submit a petition 
consistent with this Order. 

72 To petition for concurrence, RCC will have to prepare maps of its CGSAs. We have 
recently ordered rural ILECs to disaggregate federal universal service support and to 
prepare electronic maps as part of that activity.33 Those maps will be filed with the 
Commission and will be available to RCC for use in preparation of its petition. We 
will order RCC to prepare maps with the same standards and attributes required of 
rural ILECs, and its maps must be filed with the Commission, where they will be 
available to rural ILECs. 

73 The availability of electronic maps from rural ILECs and RCC will permit all 
interested persons to have an accurate representation of exchanges and service areas 

32 First Report and order, 7 188. See also 47 U.S.C. 8 214(e)(5). 

33 See Final Order, Docket Nos. UT-013058 and UT-023020 (August 2,2002). 
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for the purpose of ensuring accurate requests for, and payment of, federal universal 
service support. 

Vi. FINDINGS OF FACTS 

Having discussed above all matters material to our decision, and having stated 
general findings and conclusions, the Commission now makes the following 
summary findings of fact. 

RCC Minnesota (d/b/a Cellular One) is a telecommunications company doing 
business in the state of Washington. 

RCC currently provides service in all of the exchanges listed in Appendix A. 

RCCys petition satisfies the requirements of 47 U.S.C. 5 214(e)(2). 

RCC offers all of the services that are to be supported by the federal universal 
service support mechanisms set forth in 47 C.F.R. $54.101 (a). 

RCC competes with rural ILECs and other telecommunications carriers in the 
exchanges where it serves. 

VPP. CONCLUSIONS OlF LAW 

The Commission has jurisdiction over the subject matter of this petition and 
over RCC with respect to its designation as an ETC. 

The Commission is not required by the Act or by any provision of state law 
to hold an adjudicative proceeding or other hearing prior to designating a 
telecommunication carrier an ETC. 

Granting RCCys petition for designation as an ETC in the exchanges listed in 
Appendix A is consistent with the public interest, and is consistent with 
applicable state and federal law. 
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(4) Granting RCCYs petition for designation as an ETC in areas served by rural 
telephone companies is in the public interest. 

(5) Requiring RCC to create electronic maps of its cellular geographic service 
areas is in the public interest. 

(6)  The Commission has authority to modify, suspend, or revoke the 
designations granted in this order at a future date. 

VII. ORDER 

This Order decides issues raised in a non-adjudicative proceeding. Based on the 
foregoing, the Commission orders: 

(1) The petition of RCC Minnesota (d/b/a Cellular One) is granted, as modified 
by this Order. Each of the requested designations set forth in Appendix A is 
granted. For each exchange and partial exchange, there is a separate 
designation. 

(2) RCC must provide Lifeline service consistent with 47 C.F.R. 5 54.405. 

(3) RCC must prepare electronic maps of its service cellular geographic service 
areas with standards and attributes as described in the Commission's Order in 
Docket No. UT-013058 and UT-023020, entered August 2,2002. 

(4) RCC must petition the FCC for concurrence in designation as an ETC for 
areas that are parts of ILEC exchanges. 

( 5 )  The Commission has authority to modify, suspend, or revoke these 
designations, including the service areas accompanying those designations, at 
a future date. 

DATED at Olympia, Washington, and effective this 1 4 ~ ~  day of August, 2002. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

MARILYN SHOWALTER, Chairwoman 
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RICHARD HEMSTAD, Commissioner 

PATRICK J. OSHIE, Commissioner 
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NON-RURAL LEC EXCHANGES 

LEC: Verizon Northwest. Inc. - WA (Includes Contel Exchanges) 

Exchanges: Loomis 
Molson 
Tonasket 
Curlew 
Republic 
Newport 
Brewster 
Bridgeport 
Manson 
Chelan 
Mansfield 
Waterville 
Cashmere 
Wenatchee 

LEC: OWEST Corp. - WA 

Lake Wenatchee 
Stevens 
Leavenworth 
Entiat 
East Wenatchee (partial) 
Rosalia (partial) 
Tekoah 
Thornton 
Oakesdale 
Fannington 
Garfield 
Palouse 
Pullman 

Exchanges: Oroville Deer Park (partial) 
Northpoint (parital) Colfax 
Colville Pomeroy 
Omak Clarkston (partial) 
Coulee Dam (partial) Dayton 
Pateros Waitsburg 
Loon Lake Waiia -w-alia 
Elk (partial) Pasco (partial) 
Springdale (partial) 
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1.1 RURAL LEC EXCHANGES 

LEC: CentruvTel of Washington, Inc. 

Exchanges: Kettle Falls Inchelium 
Valley Coulee City (partial) 
Winthrop Starbuck (partial) 
Nespelern Davenport (partial) 
Chewelah Eureka (partial) 
Twisp 

LEC: Pend Oreille Tel. Co. 

Exchanges: Cusick Ione (partial) 
Metaline Falls 

LEC: ST. John Tel. Co. 

Exchange: Saint John (partial) 

LEC: Pioneer Tel. Co. 

Exchanges: Lacrosse Endicott 

LEC: Inland Tel. Co. 

Exchanges: Uniontown Prescott (partial) 

LEC: Asotin Tel. Co. 

Exchanges: Asotin Anatone 

LEC: M & L Enterprises d/b/a Skvline Tel. Co, 

Exchange: ! Mt. Hull 





BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION 
COMMISSION 

In the Matter of the Petition of 

AT&T Wireless PCS of Cleveland, 
LLC; AT&T Wireless Services of 
Washington, LLC; Spokane Cellular 
Telephone Company; Yakirna 
Cellular Telephone Company; 
Bremerton Cellular Telephone 
Company; Olympia Cellular 
Telephone Company, Inc.; 
Bellingharn Cellular Partnership and 
Hood River Cellular Telephone 
Company, Inc., d/b/a AT&T Wireless 

For Designation as an Eligible 
Telecommunications Carrier 

DOCKET NO. UT-043011 

ORDER NO. 1 

ORDER GRANTING PETITION FOR 
DESIGNATION AS AN ELIGIBLE 
TELECOMMUNICATIONS 
CARRIER 

1 Synopsis: Tlze Conzmission grants the petition of AT&T Wireless for designation as 

an eligzlde telecominunications carrier. A T b T  Wireless meets the requirements for 

designation, and granting the petition is i n  the public interest. AT&T Wireless is 

ordered to provide a map of its licensed service areas in electronic format. 

I. INTRODUCTION 

2 The Telecommunications Act of 1996 (federal Act or Act)l requires state utility 

commissions to make a number of decisions related to opening local 

telecommunications markets to competition and preserving and advancing 

universal service. One of those decisions is the designation of qualified 

common carriers as eligible telecommunications carriers (ETCs). In order to be 

1 Public Law 104104,110 Stat. 56 (1996), codified in scattered sections of Title 47 
U.S.C. 
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eligible for federal universal service support from the federal High Cost Fund 

(HCF), a common carrier must be designated by the state commission as an 

ETC. 47 U.S.C. 5 214(e)(l). Once designated as an ETC, a carrier must advertise 

the availability of service and offer service in the geographic area in which it is 

designated. Id. 

II. THE &TENTS OF AT&T WIRELESS'S PETITION FOR ETC 
DESIGNATION 

A. The Petitioner 

On February 20,2004, AT&T Wireless PCS of Cleveland, LLC; AT&T Wireless 

Services- of Washington, LLC; Spokane Cellular Telephone Company; Yakima 

Cellular Telephone Company; Bremerton Cellular Telephone Company; 

Olympia Cellular Telephone Company, Inc.; Bellingham Cellular Partnership 

and Hood River Cellular Telephone Company, Inc., subsidiary licensees of 

AT&T Wireless Service, Inc. (collectively "AWS") petitioned for Designation as 

an ETC pursuant to 47 U.S.C. 5 214(e)(2) and 47 C.F.R. 5 54.201. 

AWS petitioned for designation for its licensed service areas that coincide with 

some or all of the exchange areas operated by wireline carriers Qwest Verizon 

Northwest, Sprint-United Tel. NW-WA, Asoth Tel., CenturyTel of Washington, 

Inc., CenturyTel of Cowiche, Inc., Ellensburg Tel. Co., Hat Island Tel. Co., Hood 

Canal Tel. Co, Inc., Mand Tel. Co. - WA, Kalama Tel. Co., Lewis River Tel. Co., 

d/b/a TDS Telecom, McDaniel Tel. Co., d/b/a TDS Telecom, Mashell Telecom, 

Inc., St. John Telephone and Telegraph, Tenino Tel. Co, Toledo Tel. Co, Inc., 

Western Wahkiakum County Tel. Co., Whidbey Tel. Co., and Yelm Tel. Co. 

AWS Petition, Exhibits B and C. AWS did not petition for designation in areas 

where it is licensed to serve onlv portions of exchanges. Id. 732. 
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5 AWS serves in excess of one-half million customers in both urban and rural 

areas of Washington State. It serves more than 20,000,000 customers 

nationwide. Id. y3. AWS is headquartered in Redmond, Washington. For 

purposes of ETC designation, AWS represents that it is considered a common 

carrier under 47 C.F.R. § 20.9. Id. y 5. 

6 AWS provides wireless voice and data services over two separate, overlapping 

networks. One network uses time division multiple access (TDMA) for voice 

signal transmission, and the other uses general packet radio service (GPRS) for 

voice and data transmission. Id. ¶ 7. GPRS provides higher speeds for data 

transmission than does TDMA. 

B. Statutory Requirements 

7 ETCs are required to offer the services supported by the universal service fund 

(USF) and advertise the availability of those services. 47 U.S.C. 5 214(e)(2); 47 

C.F.R. 5 101(a), (b). In addition, ETCs must offer discounts to low-income 

consumers through the Lifeline and Link Up programs. 47 C.F.R. 55 54.405, 

411. 

8 The federal Act authorizes state commissions to grant ETC designation to 

common carriers that request such designation, provided the carriers meet the 

recpirements for ETC designation. The Act cmtemplates the designatim of 

multiple ETCs in any given service area. 47 U.S.C. 5 214(e). In an area served 

by a rural telephone company, state commissions may designate more than one 

ETC in the area if the state commission determines that such designation is in 

the public interest. 47 U.S.C. 5 214(e)(2). The Act does not set forth the criteria 

state commissions must consider in determining whether the designation of an 

additional ETC in areas served by rural companies is in the public interest. 
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9 Designation of ETCs in areas served by rural companies must be at the study- 

area level; unless the state commission and the Federal Communications 

Communication (FCC) agree to a different geographic service area. 47 U.S.C. 5 
214(e)(5). AWS seeks designation in areas already served by non-rural and 

rural telephone companies, and by other wireless carriers and by wireless ETCs. 

C. Positions of Interested Persons 

1. AWS 

10 AWS states that it provides the nine services ETCs must offer. AWS Petition, y 
15; see also 47 C.F.R. 5 54.201. It explains in detail how it provides each service. 

AWS Petition, fl16-24. AWS also describes its planned Lifeline offering. Id. 

11 AWS states that many Washington residents live in rural areas where it is cost- 

prohibitive for a competitive telecommunications company to offer service, 

which means that these consumers lack the choice of service providers that is 

available to urban customers. Id. 7 29. AWS will use support from the federal 

HCF to expand its offerings in underserved areas, which will bring needed 

infrastructure and economic development to those areas in addition to 

customer choice. Id. n29-30. 

12 AWS ates orders of this Commission and the FCC that explain why the 

designation of additional ETCs in rural areas, particularly wireless ETCs, is in 

the public interest. Id. B3440. The additional designations would serve the 

public interest by promoting consumer choice, innovation in services, 

2 A "study areaJ' is commonly known as an incumbent local exchange carrier's (ILEC1s) 
existing service area and generally includes all of the exchanges in which the company provides 
service within the state. The study-area boundaries are fixed as of November 15,1984. See In 
the Matter of Federal-StateJoint Board on Universal Service, CC Docket 96-45, Report and Order, 12 
FCC Rcd 8776,8872 11.434 (1997) (First Report 8 Order). 
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availability of new technologies, increased mobility, and increased level of 

service. Id.  

13 AWS contends that granting its petition for ETC designation is in the public 

interest because it will result in larger local calling areas compared to landline 

telephone companies, reduced long distance rates, competitive pricing, and the 

benefits of mobility. Id. ¶41. AWS also states it is in the public interest to 

designate it as an ETC because it will offer subscribers advanced services and 

technologies over its "state-of-the-art network facilities" which are used to 

provide supported services. Id. B42-43. 

14 AWS appeared at the Open Meeting and explained that it can be distinguished 

from other wireless ETCs in Washington because it offers nationwide calling 

plans that face competition from other large competitors. The other wireless 

ETCs in Washington are smaller carriers operating only in local or regional 

markets. AWS is different because it offers nationwide plans, which are priced 

to be competitive in urban areas. AWS also must remain competitive because 

its customers may take their telephone number to another carrier. This means 

that customers in rural areas will benefit from the downward pressure on prices 

caused by robust competition in the larger markets. 

2. Verizon Nortlzwest Inc. 

1s Verizon Northwest Inc. submitted written comments dated March 1,2004. 

Verizon Northwest expressed concern about the effect of designation of AWS 

on Verizon Northwest's share of interstate access support, but did not quantdy 

that effect. Verizon Northwest recommends the Commission take no action on 

AWS's petition until the FCC decides how to address issues relating to multiple 

ETC designations. 
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3. Rural Incumbent  Local Exchange Companies 

The Washington Independent Telephone Association, and its member 

companies (hereinafter "Rural ILECs") oppose AWS's petition. Rural ILECs 

submitted written comments and appeared at the March 10,2004 Open Meeting 

through counsel. 

Rural ILECs request a formal adjudication pursuant to WAC 480-07-305. Rural 

ILEC Comments, at 1. Rural ILECs contend that AWS's petition lacks sufficient 

facts to make the public interest determination. Id. at 4. Specifically, they claim 

that AWS did not quanbfy the number of customers it serires in each rural 

exchange, which would be necessary in order for the Commission to determine 

the impact of designation on the federal HCF. Rural ILECs also fault AWS for 

failing to include sufficient information for the Commission to weigh the 

unique advantages and disadvantages of AWS's service offerings, and for 

failing to submit "service plans." Id. 

Rural ILECs also state that the Commission should inquire into how many 

ETCs should be designated for high-cost, low-density service areas. They cite a 

recent recommended decision by the Federal-State Joint Board on Universal 

Service for the proposition that the Commission must specifically consider the 

number of ETCs that may be appropriate in any rural service area. Id. at 43. 

They conter-d fiat the Commission must determine whether there is public 

benefit to designating an additional wireless ETC in a rural area that already 

has at least one wireless ETC. Id. 

Rural ILECS state that there is a factual issue as to whether AWS's licenses 

cover entire counties. Id. They also contend that the Commission must 

determine if there are locations within AWSs licensed service area where AWS 

3 Citing In the Matter ofthe Federal-State Joint Board on Universal Service, CC Docket 96-45, 
Recommended Decision, FCC 04J-I,¶ 43 (rel. Feb. 27,2004) (Recommended Decision). 
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does not provide service, and how AWS will satisfy its obligation to serve all of 

the designated service areas within a reasonable period of time. Id. 

20 Rural ILECs contend that the FCC's decision in Virginia Cellulal.4 is binding on 

the Commission. They state Virginia Cellular mandates this Commission to 

conduct an adjudication to weigh the benefits and costs of designation and that 

the petitioner bears the burden of proof that designation is in the public 

interest. Id. at 3. 

21 Rural ILECs also question whether AWS is capable of serving all the exchanges 

for which it seeks designation, and whether it can serve all parts of those 

exchanges. They note that AWS seeks designation for some exchanges, but not 

for other nearby exchanges in the same county. They cite AWS's request for 

ETC designation for the St. John exchange in Whitman County, but not the 

nearby Colfax exchange. 

22 Rural ILECs state that the FCC in Virginia Cellular, and other state commissions, 

have required carriers petitioning for ETC designation to commit to build a 

certain number of towers, or to introduce a particular service, and that AWS has 

not done so. Rural ILECs also state that AWS will receive support based on its 

designation even if it does not increase services or extend its ability to serve 

beyond its current ability. 

23 Rural ILECs also express concern that AWS may have limited the exchanges for 

which it requested designation to those where it will receive the most support 

or where conditions exist to make wireless service profitable even without 

support. Rural ILECs acknowledge that the disaggregation of federal support 

4 I n  the Matter of Federal-State Joint Board on Universal Service Virginia Cellular, LLC 
Petition for Designation as an Eligible Telecommunications Canier In the Comnzonwealth of Virginia, 
CC Docket 96-45, Memorandum Opinion and Order, FCC 03-338 (rel. Jan. 22,2004). 
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reduces much of the potential for cream-skimming, but argued disaggregation 

alone cannot eliminate it completely. 

4. - Commission Staff 

24 Commission Staff recommends approval of the petition. Staff states that it 

would be in the public interest to grant AWSs petition for ETC designation 

because it will bring the benefits of competition to rural customers. 

25 Staff states that granting the petition is consistent with the two purposes of the 

federal Act- to promote local competition and to preserve and advance 

universal service. Staff cites prior decisions in which this Commission has held 

that rural customers benefit from competition because additional customer 

choice will bring downward pressure on prices, greater availability of 

innovative products, and more attention to customer service. Staff 

Memorandum, at 3-4. 

26 Staff refers to this Commission's reliance on RCW 80.36.300 in prior ETC 

designations. This statute embodies the state policy to maintain and advance 

the efficiency and availability of telecommunications services, to ensure that 

customers pay reasonable rates for their s~svices, and to promote diversity of 

supply of telecommunications services throughout the state. Id. at 4.5 

27 Staff also opine that granting the designation will further the principles of 

competitive and technological neutrality. Increasing the availability of 

5 See In the Matter of the Petition of RCC Minnesota, Inc., dlbla Cellular One For Designation 
as an Eligible Telecommunications Carrier, WUTC Docket No. UT-023033, Order Granting Petition 
for Designation as an Eligible Telecommunications Carrier, 'J 10 (August 14,2002) (RCC Order); 
In The Matter of The Petition of Inland Cellular Telephone Company, dlbla Inland Cellular, Eastern 
Sub-RSA Limited Parhzership, and Washington RSA No. 8 Limited Partnership For Designation As An 
Eligible Telecommunications Carrier, WUTC Docket No. UT-023040, Order Granting Petition for 
Designation as an Eligible Telecommunications Carrier, q['J 15 & 65 (August 30,2002) (Inland 
order). 
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telecommunications services and diversity of supply are consistent with these 

principles. Id. 

28 Staff asserts that the Rural ILECs' concerns regarding the designation of 

additional ETCs in their service areas are not well-founded. Staff notes that 

FCC HCF rules do not result in a reduction of federal high-cost fund support 

when an additional ETC receives support. The manner by which rate-of-return 

rural companies1 costs are supported actually results in an increase in federal 

support on a per-line basis if competition results in a reduction of the total 

number of lines served by a rural KEC. Id. at 8. 

29 Staff reminds the Commission that in the past four years during which Rural 

EECs have faced competition from wireless ETCs, no Rural ILEC has asked the 

Commission to increase its revenue requirement. Staff contends this 

observation supports the conclusion that designation of additional ETCs has 

not harmed consumers receiving basic telecommunications service from Rural 

EECS. Id. 

30 Staff asserts that granting AWS's petition would be consistent with the Virginia 

Celltrlar decision, as well as with other ETC designations by this Commission. 

Id. at 5-6. Staff notes that the only difference between the FCC's analysis in 

Virginia Cellular and this Commission's prior ETC designations is that the FCC 

considered the effect of the designation on the federal HCF. St&@ recommends 

that this Commission not consider the effect on the fund, because the fund is 

wholly within the control of the FCC. The effect on the federal HCF is a 

national issue, and the FCC has not made significant changes in the last four 

years. 

31 Staff also noted that the Federal-State Joint Board's Recommended Decision is 

only that-a recommendation. It is not binding on the Commission. Even if the 
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FCC were to adopt the recommendation, the result would be guidelines that are 

permissive only. - 

HZ. COMMISSION DISCUSSION A N 3  DECISION 

A. Legal and ~ o & y  Issues 

Under the federal Act, Congress conferred on state commissions the authority 

to designate common carriers as ETCs. 47 U.S.C. 5 214(e)(2). Congress 

amended the Act to authorize the FCC to designate common carriers as ETCs 

where the state commission has no jurisdiction over the common carrier. Id. 5 
214(e)(6); (Amendment of Communications Act of 1934, Pub. L. No. 105-125, 111 . 

Stat. 2540 (1997)). The FCC-does not have the jurisdiction to designate common 

carriers concurrent with the states. 

Congress left to the state commissions to determine whether the designation of 

a common carrier as an ETC is in the public interest. 47 U.S.C. 5 214(e)(2). The 

Commission may look to the decisions of the FCC and other states for guidance 

as to the meaning of "public interest," but the Commission is not bound by 

those decisions. 

Contrary to the contentions of Rural ILECs, the FCC's decision in Virginia 

Cellular is not bhdhg  oa this Coxmi-issioa. k~ Virginia Cellulai; 'he FCC 

intended to apply the framework in that decision to other ETC designations 

pending before the FCC6 The FCC did not-indeed cannot-bind state 

commissions to its analysis. 

The Commission declines the Rural ILECsl request that we initiate an 

adjudicative proceeding to consider what weight to give the recommended 

decision of the Federal-State Joint Board on Universal Service. The 

See Virginia Cellular, ¶4. 
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Recommended Decision is not binding on the Commission, and even if it were, it 

sets forth permissive guidelines. The Commission is not persuaded that it must 

conduct an adjudication to determine whether the designation of AWS as an 

ETC will harm customers served by Rural ILECs. We give sig;ruficant weight to 

Staff's observation that in the four years since wireless carriers have been 

designated as ETCs in areas served by Rural ILECS, no Rural ILEC has 

requested an increase to its revenue requirement. No customer of a Rural EEC 

has complained to the Commission that the designation of a wireless carrier as 

an additional ETC has caused harm. In comparison, rural ILECs' bare 

assertions of potential harm, unsupported by facts, are unavailing. 

36 The Commission also will not conduct a proceeding to determine what, if any, 

effect the designation of AWS as an additional ETC in areas served by Rural 

ILECs will have on the federal HCF. As noted by Staff, this Commission does 

not have authority over the federal HCF and the effect of additional ETC 

designations in areas served by rural carriers should be addressed at a national 

level.7 In addition, AWS stated during the Open Meeting that inclusion or 

exclusion of AWS in the fund will not have any effect on what customers 

contribute because the total impact would not change even one number to the 

right of the decimal point in the percentage the FCC requires companies to 

contrib~te.~ This Commission has considerable experience with these mztters, 

which assists in understating the implications of a decision to grant AWS's 

petition. 

7 The FCC is unable to draw a conclusion regarding the impact of a single ETC 
designation on the HCF. Virginia Cellular, 8 3 1 , ~ 9 6 .  ("We note, however, in light of the rapid 
growth of competitive ETCs, comparing the impact of one competitive ETC on the overall fund 
may be inconclusive.") 

8 We note that Staff provided information that suggests 93% of the increase in the fund 
over the last four years is a result of increased payments to rural ILECs rather than increased 
support for wireless and other non-I'LEC ETCs. Staff Memorandum, at 6 n.14. 
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B. Designation of AWS Meets the Requirements of Section 214(e) 

1. AWS Will Provide the Required Services 

37 AWS provides or will provide the nine services ETCs must provide pursuant . to . 

47 C.F.R. § 54.101(a) and (b). Petition, ($15. AWS has described how it provides 

each of those services. Id. 16-24. AWS will advertise the availability of these 

services throughout its service area in media of general distribution. Id. '925. 

AWS must offer Lifeline and Link Up discounts. 47 C.F.R. 55 54.101,201,405, 

41 1. AWS may use the support it receives from the federal HCF only for the 

provision, maintenance, and upgrading of facilities and services for which 

support is intended. 47 U.S.C. 5 254(e). 

38 AWS supported its petition with the affidavit of Karl Korsmo, Vice President, 

External Affairs. Id., Exhibit E. Mr. Korsmo appeared at the Open Meeting and 

reiterated AWSs intention to fulfill its ETC obligations. In determining 

whether a petitioner for ETC designation has demonstrated that it will provide 

and advertise the required services, the Commission may accept a sworn 

statement from the petitioner as eviden~e.~ 

39 In seeking ETC designation, AWS is not required to demonstrate that it can 

provide service in every portion of the area for which it seeks designation. If 

that were the standard, carriers would be requbred to make the hv~stment te 

serve non-economic markets before knowing whether or not federal support 

would be available to supplement the otherwise insufficient revenue available 

in the service area. Such an approach would not advance universal service, and 

9 See In the Matter of the Petition of Unites States Cellular, et al.,for designation as Eligible 
Telecommunications Carriers, WUTC Docket No. UT-970345, Third Supplemental Order Granting 
Petition for Designation as Eligible Telecommunications Carrier, '11 12-13 (Jan. 27,2000) (U.S. 
Cellular Order); RCC Order, ¶g[ 43-44; Inland Order, ¶q[ 44-45; see also In the Matter of Federal-State 
Joint Board on Universal Smice, Western Wireless Corporation petition for Preemption of an Order of 
the South Dakota Public Uti7ities Commission, Declaratory Ruling, CC Docket No. 96-45,15 FCC 
Rcd 15,168,15,178,9[ 24 (2000). 
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it would eliminate any possibility of fair competition throughout low-revenue 

service areas.1° 

2. Granting AWS's Petition Is In the Public Interest 

40 "Public interest" is a broad concept encompassing the welfare of present and 

future consumers, stakeholders, and the general public. The "public interest" is 

broader than the goal of competition alone, and broader than the goal of 

advancing universal service alone; and we believe the decision today advances 

these two goals. Designating AWS as an ETC furthers the public interest 

because consumers will receive benefits from increased competition in the form 

of a greater variety of services and more comparability of services, compared to 

more urban areas. Rural customers also benefit because they, rather than the 

government, will choose which services meet their telecommunications needs. 

41 Urban customers can choose among many companies and technologies because 

companies serving in urban areas can earn sufficient revenue to pay for 

necessary investment. Rural EECs receive support because they serve few 

customers and, in some cases, those customers are located in difficult terrain. 

State and federal policies support all lines provided by rural ILECs; even multi- 

line businesses receive supported service. Because of the limited opportunities 

for revenue in areas served by rural ILECs, there will be no competition-and 

no mstomer choice-without multiple ETCs. 

42 We disagree with Rural ILECs, at this time, that too many ETCs in rural areas 

runs counter to the public interest.ll The Commission believes that the public 

interest is better served by multiple ETCs. By competing with Rural ILECs, and 

other ETCs, ETCs will have to offer their services at a competitive price with a 

10 See RCC O~der, 448. 

11 See Rural lLEC Comments, at 4. 
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high level of quality to make customers choose-and continue subscribing to- 

their services.12 It is possible that changes in the administration of the HCF will 

prompt a review of our current policy, but under the current HCF rules our 

current policy is sound. 

The Commission's experience is that this approach, if not benefiting customers 

(which it does), certainly is not failing customers. In the four years since we 

first designated an additional ETC in m a l  areas, the Commission has received 

only two customer complaints, in which the consumers alleged that a non-rural, 

wireline ETC was not providing service. This record speaks for itself, and 

supports our practice of not seeking commitments or adding requirements as 

part of the ETC designation process. 
- 

Granting AWSs petition also is consistent with the principles of competitive 

and technological neutrality. AWS offers service through technologies that 

Rural ILECs and other wireless carriers do not use. Consumers are better off 

when the government does not favor one technology over another, but instead 

lets consumers choose the technology, based on its own attributes (including 

quality of service), in comparison to the attributes of other technologies.'3 Rural 

ILECs fault AWS for not including sufficient information in its petition to 

permit the Commission to weigh ~e xn1que advantages md disadvantages of 

AWS service. Based on that supposed deficiency, Rural ILECs request an 

adjudicatiofi to determine if AWS's services are needed by consumers. The 

Commission believes consumers are better able to choose which technologies 

meet their needs. 

* See U. S. Cellular Order, W/ 31,41,47; RCC Order, fl36,59,68; Inland Order, a 38,59. 

13 The FCC stated the principle of competitive and technological neutrality is properly 
applied when "universal service support mechanisms and rules neither unfairly advantage nor 
disadvantage one provider over another, and neither unfairly favor nor disfavor one 
technology over another." See First Report b Order, 3 47. 
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45 This Commission and the carriers in this state have taken sigruficant action to 

prevent cream-skimming by a carrier that would obtain ETC designation but 

not serve the highest-cost portion of the service area. This Commission has 

required the disaggregation of federal support.14 As a result, a company 

receives a relatively small amount of per-line support for serving areas with 

dense population. 

46 Rural ILECs contend that AWS may engage in cream-skimming when it seeks 

designation for some, but not all of the exchanges within its licensed service 

area. They express the concern AWS may elect ETC designation only in those 

exchanges with towns and highways, which would be profitable for AWS even 

without federal support. 

47 The Commission does not agree with Rural ILECs. AWS has licenses and is 

serving customers in portions of the areas where it seeks designation. AWS 

already serves towns and major highways, because the investment in those 

locations will generate a positive return on investment.15 AWS will receive HCF 

support in exchanges where it is designated as an ETC, and it will receive that 

support only if it attracts and keeps customers. It must serve the entire 

exchange, not just the town or highway where it already serves profitably. In 

addition, the support - - AWS will receive will be disaggregated. AWS must 

14 See bz the Matter of Disaggregation of Federal U~zivewal Service Support of 
Asotin Telephone Company, CeniuryTel of Cowiche, Ellensburg Telephone Company, Mand 
Telephone Company, Kalama Telephone Company, McDaniel Telephone Company, The 
Toledo Telephone Company, United Telephone Company, Western Wahkiakum County 
Telephone Company, Hat Island Telephone Company, Hood Canal Telephone Company, Inc., 
Mashel Telecom, Inc., Pend Oreille Telephone Company, Pioneer Telephone Company, St. John 
Telephone & Telegraph Company, Tenino Telephone Company, Whidbey Telephone 
Company, YCOM Networks, and Joint Petition of CenturyTel of Washington, Inc., and 
CenturyTel of Inter Island, Inc. (collectively CenturyTel). For approval of USF Disaggregation 
Plan, Order Rejecting Disaggregation Filings By Asotin Telephone Company And CenturyTel, 
And Directing Rural EECs To File Disaggregation Plans With The Commission Not Later Than 
August 23,2002, WUTC Docket Nos. UT-013058 and 023020 (August 2, 2002). 

15 RCC Order, ¶21. 
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invest its support only for universal service purposes. 47 U.S.C. 254(e). We 

note as well that AWS has sought designation in many Qwest exchanges even 

though there is no HCF support available to it in those exchanges. By seeking 

ETC designation, AWS has expanded its service obligation beyond those areas 

where it can serve profitably without designation. 

48 Rural ILECs raise questions about specific areas where AWS has not requested 

designation. AWS states that it is not seeking ETC designation in areas where it 

does not have sufficient facilities to enable it to represent that it could meet its 

obligation to serve those areas. Rural ILECs fault AWS for seeking designation 

in areas where it may not serve every customer, and at the same time fault AWS 

for not requesting designation for every possible exchange. However, AWS has 

requested designation for 242 exchanges, and the Commission sees no reason to 

designate AWS to serve areas for which it has not sought designation. 

49 Granting AWS's petition is consistent with state policy. ETC designation of 

AWS will maintain and advance the efficiency and availability of 

telecommunications services, ensure that customers pay reasonable rates for 

their services, and promote diversity in the supply of telecommunications 

services throughout the state. RCW 80.36.300. 

IV. OTHER ISSUES 

50 The Commission orders AWS to produce electronic maps of its licensed service 

areas. Production of electronic maps will assist AWS in claiming federal 

universal service funds to which it will become entitled. Those maps will also 

assist rural JLECs, the FCC (through the Universal Service Administration 

Company), and, if need be, this Commission, to determine the accuracy of 

requests for federal support that are based on customer location. AWS must 

prepare maps with the same standards and attributes required of rural  ILECs, 

and its maps must be filed with the Commission, where they will be available 
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to rural ILECs. The availability of electronic maps from ETCs serving rural 

areas (including Rural ILECs, AWS, and others) will permit all interested 

persons to have an accurate representation of exchanges and service areas for 

the purpose of ensuring accurate requests for, and payment of, federal 

universal service support. 

51 A combination of state and federal laws impose upon any designated ETC an 

obligation to offer reduced-price telephone service to low-income customers 

within the designated service area of the ETC. 47 U.S.C. 5 254(i), (j); 47 C.F.R. § 

54.405,411; RCW 80.36.420; WAC 480-122-020; Chapter 388-273 WAC. AWS 

acknowledges these obligations in its petition, and the commitments made by 

AWS in its petition are sufficient to meet the criteria for designation as an ETC. 

AWS will participate in the federal Lifeline and Link Up programs. AWS 

Petition, ($27. In addition, AWS will offer additional discounts through the 

Washington Telephone Assistance Program, which is administered by the 

Department of Social and Health Services (DSHS). Id. ($28. There is some 

uncertainty about the appropriate role of wireless carriers in the state low- 

income program, but AWS has committed to work with DSHS' to ensure proper 

implementation of WTAP. 

V. FINDINGS OF FACT 

52 Having discussed above all matters material to our decision, and having stated 

general findings and conclusions, the Commission now makes the following 

summary findings of fact. 

53 (1) AT&T Wireless PCS of Cleveland, LLC; AT&T Wireless Services of 

Washington, LLC; Spokane Cellular Telephone Company; Yakima 

Cellular Telephone Company; Bremerton Cellular Telephone Company; 

Olympia Cellular Telephone Company, Inc.; Bellingham Cellular 



DOCKET NO. UT-043011 PAGE 18 

Partnership and Hood River Cellular Telephone Company, Inc., 

subsidiary licensees of AT&T Wireless Service, Inc. (d/b/a AT&T 

wireless), and referred to in this order as AWS, are telecommunications 

companies doing business in the state of Washington. 

AWS currently provides service in the exchanges listed in Appendix A. 

AWS's petition satisfies the requirements of 47 U.S.C. 5 214(e)(2). 

AWS offers all of the services that are to be supported by the federal 

universal service support mechanisms set forth in 47 C.F.R. 5 54.101(a). 

AWS competes with rural KECs and other telecommunications carriers 

in the exchanges where it serves. 

VI. CONCLUSIONS OF LAW 

The Commission has jurisdiction over the subject matter of this petition 

and over AWS with respect to its designation as an ETC. 

The Commission is not required by the Act or by any provision of state 

law to hold an adjudicative proceeding or other hearing prior to 

designating a telecommunication carrier an ETC. 

Granting AWS's petition for designation as an ETC in the exchanges 

listed in Appendix A is consistent with the public interest, and is 

consistent with applicable state and federal law. 

Granting AWS's petition for designation as an ETC in areas served by 

rural telephone companies is in the public interest. 
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62 (5) Requiring AWS to create electronic maps of its licensed service areas is in 

the public interest. 

63 (6) The Commission has authority to modlfy, suspend, or revoke the 

designations granted in this order at a future date. 

VII. ORDER 

64 This Order decides issues raised in a non-adjudicative proceeding. Based on 

the foregoing, the Commission orders: 

65 (1) The Commission grants the petition of AT&T Wireless PCS of Cleveland, 

LLC; AT&T Wireless Services of Washington, LLC; Spokane Cellular 

Telephone Company; Yakima Cellular Telephone Company; Bremerton 

Cellular Telephone Company; Olympia Cellular Telephone Company, 

Inc.; Bellingham Cellular Partnership and Hood River Cellular 

Telephone Company, Inc., subsidiary licensees of AT&T Wireless 

Service, Inc. (d/b/a AT&T Wireless), as modified by this Order. Each of 

the requested designations set forth in Appendix A is granted. 

66 (2) A-7S must provide Lifeiine and Link Up discounts consistent with 47 

C.F.R. 5 54.405 and 411. 

67 (3) AWS must prepare electronic maps of its licensed service areas with 

standards and attributes as described in the Commission's Order in 

Docket No. UT-013058 and UT-023020, entered August 2, 2002. 
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68 (4) The Commission has authority to modify, suspend, or revoke these 

designations, including the service areas accompanying those 

designations, at a future date. 

DATED at Olympia, Washington, and effective this 13th day of April, 2004. 

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION 

MARILYN SHOWALTER, Chairwoman 

RICHARD ~KEMSTAD, Commissioner 

PATRICK J. OSI-FIE, Commissioner 
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APPENDIX A 

TELEPHONE COMPANY WIRE CENTER EXCHANGE 
Verizon Northwest hc .  - WA ANCRWAXX 

ARTNWAXX 
BNCYWAXX 
BOTHWAXB 
BURLWAXA 
CMISWAXA 
CAMSWAXX 
C L W A X A  
CPVLWAXX 
DRTNWAXX 
DVLLWAXX 
EVRTWAXC 
EVRTWAXF 
EVRTWAXA 
FRFDWAXA 
FRTNWAXX 
GRFDWAXX 
MSCWIDXX 
GERGWAXX 
GRFLWAXX 
HLLKWAXX 
JUNTWAXA 
KNWCWAXB 
KNWCWAXA 
KNWCWAXC 

KRLDWAXX 
LKGWWAXA 
LKSTW AXA 
MRWYWAXA 
MYVIWAXX 
MONRWAXX 
MTVRWAXX 
RCLDWAXA 
OKHRWAXX 
PALSWAXX 
PLMNWAXX 
QNCYWAXX 
RDMDWAXA 
RCLDWAXB 
RCBHWAXX 
RCFRWAXB 

ANACORTES 
ARLINGTON 
BENTON CITY 
BOTHELL 
BURLINGTON 
CAMANO ISLAND 
CAMAS 
CLEARVIEW 
COUPEVILLE 
DARRINGTON 
DUVALL EAST 
EVERETT CASINO 
EVERETT MAlN 
EVERETT PRIMARY CNTR 
FAIRFIELD 
FARMINGTON 
GARFIELD 
GARRISON 
GEORGE 
GRANITE FALLS 
HALLS LAKE 
JUANITA 
KENNEWICK MAlN 
KENNEWICK-HIGHLANDS 
KENNEWICK-MEADOW 
SPRINGS 
KIRKLAND 
LAKE GOODWIN 
LAKE STEVENS 
MANOR WAY 
MARYSVILLE 
MONROE 
MOUNT VERNON 
NORTH RICHLAND 
OAK HARBOR 
PALOUSE 
PULLMAN 
QUINCY 
REDMOND 
RICHLAND 
RICHMOND BEACH 
ROCKFORD 
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522449 Verizon Northwest Inc. - 
WA 

ROSLWAXA 
SMSHWAXA 
SWLYWAXA 
SLLKWAXA 
SKYKWAXX 
SNHSWAXX 
SOLKWAXX 
STWDWAXX 
SULTWAXX 
TEKOWAXX 
WSHGWAXA 
WSRWAXA 
WRLDWAXA 
WDLDWAXA 

ACMEWAXA 
ALGRWAXX 
BGLKWAXX 
BRBAWAXA 
BLANWAXB 
BURLWAXX 
CNCRWAXX 
CNWWAXX 
CSTRWAXA 
DMNGWAXA 
EDSNWAXX 
EVSNWAXX 
FNDLWAXA 
LACNWAXX 
LARLWAXX 
HMTNWAXA 
LYNDWAXX 
MRBLWAXX 
MTVRWAXX 
NCHSWAXX 
NlLEWAXX 
SWLWAXX 
SUMSWAXX 

PAGE 22 

ROSALIA 
SAMMAMlSH 
SEDRO WOOLLEY 
SILVER LAKE 
SKYKOMISH 
SNOHOMISH 
SOAP LAKE 
STANWOOD 
SULTAN 
TEKOA 
WASHOUGAL 
WASHOUGAL RIVER 
WEST RICHLAND 
WOODLAND 

ACME 
ALGER 
BIG LAKE 
BIRCH BAY 
BLAINE 
BURLINGTON 
CONCRETE 
CONWAY 
CUSTER 
DEMING 
EDISON 
EVERSON 
FERNDALE 
LA CONNER 
LAUREL 
LYMAN 
LYNDEN 
MARBLEMOUNT 
MOUNT VERNON-CONTEL 
NACHES 
NILE 
SEDRO WOOLLEY 
SUMAS 
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525161 Qwest Corp. - WA AUBNWAOI 
BNlSWAOl 
BTLGWAOI 
BLFRWAOI 
BLLWVAGL 
BLLWVAS H 
BLHMWALU 
BLHMWAOI 
BDMDWAOI 
BYLKWAOI 
BMTNWAOI 
BCKLWAOI 
CSRKWAOI 
CENLWAOI 
CHHLWAOI 
LSTNIDSH 
CLELWAOI 
COLBWAOI 
CRSBWAOI 
CRMTWAOI 
FDWYWAOI 
DESMWAOI 
ESTNWAOI 
ENMCWAOI 
EPHRWAOI 
GRHMWAGR 
GRBLWAOI 
HDPTWAOI 
ISQHWAEX 
JOYCWAOI 
KENTWAME 
KENTWAOB 
KENTWAOI 
LACWAOI 
LBLKWAOI 
LGWVWA02 
MPVYWAMV 
MRISWAOI 
MSLKWAAB 
MSLKWAOI 
NPVNWAOI 
NWLKWAOI 
OLYMWAEV 
OLYMWA02 
ORCHWAOI 
OTHEWAOI 

AUBURN 
BAlNBRlDGE ISLAND 
BATTLEGROUND 
BELFAIR 
BELLEVUE GLENCOURT 
BELLEVUE SHERWOOD 
BELLINGHAM LUMMl 
BELLINGHAM REGENT 
BLACK DIAMOND 
BONNEY LAKE 
BREMERTON ESSEX 
BUCKLEY 
CASTLE ROCK 
CENTRALIA 
CHEHALIS 
CLARKSTON 
CLE ELUM 
COLBY 
CROSBY 
CRYSTAL MOUNTAIN 
DES MOINES FED. WAY 
DES MOINES TAYLOR 
EASTON 
ENUMCLAW 
EPH RATA 
GRAHAM 
GREEN BLUFF 
HOODSPORT 
ISSAQUAH 
JOYCE 
KENT MERIDIAN 
KENT 0 BRlEN 
KENT ULRICK 
LAC E'f 
LIBERTY LAKE 
LONGVIEW 
MAPLE VALLEY 
MERCER ISLAND 
MOSES LAKE AFB 
MOSES LAKE ALDER 
NAPAVINE 
NEWMAN LAKE 
OLYMPIA EVERGREEN 
OLYMPIA WHITEHALL 
ORCHARDS 
OTHELLO 
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PTANWAOI 
PTLWWAOI 
PTORWAFE 
PTTWWAOI 
PYLPWAOI 
RNTNWAOI 
RDFDWAOI 
ROCHWAOI 
ROY-WAOI 
STTLWA05 
STTLWACA 
STTLWACH 
STTLWADU 
STTLWA03 
STTLWAEL 
STTLWA04 
STTLWALA 
STTLWAOG 
STTLWAPA 
STTLWASU 
STTLWAWE 
SEQMWAOI 
SHTNWAOI 
SLDLWASI 
SPKNWACH 
SPKNWAFA 
SPKNWAHD 
SPKNWAKY 
SPKNWAMO 
SPKNWAOI 
SPKNWAWA 
SMNRWAOI 
SNYSWAOI 
TACMWAFA 
TACMWAFL 
TACMWAGF 
TACMWAJU 
TACMWALE 
TACMWALO 
TACMWASY 
TACMWAWA 
TACMWAWV 
VANCWAOI 
VANCWANO 
WRDNWAOI 
WNLCWAOI 
YAKMWA02 
YAKMWAW E 

PORT ANGELES 
PORT LUDLOW 
PORT ORCHARD 
PORT TOWNSEND 
PUYALLUP 
RENTON 
RIDGEFIELD 
ROCHESTER 
ROY 
SEATTLE ATWATER 
SEATTLE CAMPUS 
SEATTLE CHERRY 
SEATTLE DUMWAMISH 
SEATTLEEAST 
SEATTLE ELLIOTT 
SEATTLE EMERSON 
SEATTLE LAKEVIEW 
SEATTLE MAIN 
SEATTLE PARKWAY 
SEATTLE SUNSET 
SEATTLE WEST 
SEQUIM 
SHELTON I 

SILVERDALE 
SPOKANE CHESTNUT 
SPOKANE FAIRFAX 
SPOKANE HUDSON 
SPOKANE KEYSTONE 
SPOKANE MORAN 
SPOKANE RIVERSIDE 
SPOKANE WALNUT 
SUMNER 
SUNNYSLOPE 
TACOMA FAWCETT 
TACOMA FORT LEWIS 
TACOMA GREENFIELD 
TACOMA JUNIPER 
TACOMA LENOX 
TACOMA LOGAN 
TACOMA SKYLINE 
TACOMA WAVERLY 2 
TACOMA WAVERLY 7 
VANCOUVER 
VANCOUVER NORTH 
WARDEN 
WINLOCK 
YAKIMA CHESTNUT 
YAKIMA WEST 
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SAC TELEPHONE COMPANY WIRE CENTER EXCHANGE 
522400 SprintJUnited Tel. NW - WA BCTNWAXX 

BRNNWAXX 
CNTRWAXX 
CLMAWAXA 
DLPTWAXA 
GRNRWAXX 
GLWDWAXA 
GLDLWAXA 
GDWVWAXA 
GRNGWAXA 
HRRHWAXA 
LYLEWAXA 
MBTNWAXX 
MTWAWAXA 
PASNWAXA 
PLSBWAXX 
PRSRWAXA 
QLCNWAXA 
RSVTWAXA 
STSNWAXA 
SNSDWAXX 
TPNSWAXX 
TRLKWAXX 
WPATWAXX 
WHSLWAXX 
WHSWWAXX 
WHTSWAXA 
WLRDWAXX 
WSHRWAXA 
ZLLHWAXA 

522404 Asotin Tel. - WA 

522408 Century Tel. of 
Washington, Inc. 

BICKLETON 
BRINNON 
CHIMACMCTR 
COLUMBIA 
DALLESPORT 
GARDINER 
GLENWOOD 
GOLDENDALE 
GRANDVIEW 
GRANGER 
HARRAH 
LYLE 
MABTON 
MATTAWA 
PATERSON 
POULSBO 
PROSSER 
QUILCENE 
ROOSEVELT 
STEVENSON 
SUNNYSIDE 
TOPPENISH 
TROUT LAKE 
WAPATO 
WH SALMON 
WHITE SWAN 
WHITSTRAN 
WILLARD 
WISHRAM 
ZILLAH 

ANATWAXX ANATONE 
ASOTWAXA ASOTIN 

ALMRWAXA 
ASLKWAXA 
ARLTWAXX 
ASFDWAXA 
BSCTW AXX 
BLKIWAXX 
CRNTWAXX 
CTHLWAXA 
CHNYWAXC 
CLWRWAXA 
CNNLWAXA 
CETNWAXX 
ESNDWAXA 

ALMIRA 
AMES LAKE 
ARLElTA 
ASHFORD 
BASIN CITY 
BLAKELY ISLAND 
CARNATION 
CATHLAMET 
CHENEY 
CLEARWATER 
CONNELL 
CRESTON 
EAST SOUND 
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522410 Century Tel. of Cowiche, Inc 

522412 Ellensburg Tel. Co. 

EDW LWAXA 
ELMAWAXA 
ELTPWAXX 
FLCYWAXX 
FRKSWAXA 
FRHRWAXA 
GGHRWAXA 
HRTNWAXA 
KHLTWAXA 
KGTNWAXA 
LKBYWAXA 
LINDWAXA 
LNBHWAXA 
LOPZWAXX 

MTCOWAXX 
MCCLWAXA 
MDLKWAXX 
MESAWAXX 
MRTNWAXX 
NBNDWAXA 
VSHNWAXB 
OCPKWAXX 
ODSSWAXA 
ORNGWAXA 
RYCYWAXA 
PGISWAXX 
RRDNWAXX 
RTVLWAXA 
SNPSWAXA 

SPRRWAXX 
SPNGWAXA 
SPRGWAXA 
VADRWAXA 
VSHNWAXA 
WSHTWAXA 
WLBRWAXA 
WSCKWAXA 
YCLTWAXA 

CWCHWAXX 
RMRKWAXA 
TITNWAXX 

ELBGWAXA 
KTTS W AXX 

EDWALL-TYLER 
ELMA 
ELTOPIA 
FALL CITY 
FORKS 
FRIDAY HARBOR 
GIG HARBOR 
HARRINGTON 
KAHLOTUS 
KINGSTON 
LAKEBAY 
LlND 
LONG BEACH 
LOPEZ 
MATHEWS 
CORNER 
MCCLEARY 
MEDICAL LAKE 
MESA 
MORTON 
NORTH BEND 
NORTH VASHON 
OCEAN PARK 
ODESSA 
ORTING 
OTHELLO 
PUGET ISLAND 
REARDAN 
RlTZVlLLE 
SNOSQUALNIE 
PASS 
SOUTH PRAIRIE 
SPANGLE 
SPRAGUE 
VADER 
VASHON 
WASHTUCNA 
WILBUR 
WILSON CREEK 
YACOLT 

ELLENSBURG 
KITTITAS 
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522417 Hat Island Tel. Co. 

522419 Hood Canal Tel. Col, Inc. 

522423 Inland Tel. Co. - WA 

522426 Kalarna Tel. Co. 

522427 Lewis River Telephone Co., 
d/b/a TDS Telecom 

522430 McDaniel Tel. Co. dba TDS 
Telecom 

LDDLWAXA LAUDERDALE 
SELHWAXX SELAH 
THRPWAXA THORPE 
VNTGWAXX VANTAGE 

SWHDWAXX HAT ISLAND 

UNINWAXB UNION 

RSLNWAXX ROSLYN 
UNTWWAXA UNIONTOWN 

KALMWAXB KALAMA 

AMBYWAXA AMBOY 
LACTWAXA LA CENTER 
YALEWAXX YALE 

MSRKWAXX MOSSY ROCK 
ONLSWAXA ONALASKA 
SLKMWAXB SALKUM 

522431 Mashell Telecom, Inc. ETVLWAXA EATONVILLE 

522442 St. John Telephone 
and Telegraph 

522446 Tenino Tel. Co. 

STJHWAXA ST JOHN 

TENNWAXA TENINO 

522447 Toledo Te. Co. Inc. TOLDWAXA TOLEDO 

522451 Western Wahkiakum County Tel. GRRWAXA GRAYS RIVER 

Co. NASLWAXX NASELLE 
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522452 Whidbey Tel. Co. 

522453 Yelm Tel. Co. 
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~UBLIC SERVICE COMMISSION 
OF WEST VIRGINIA 

CHARLESTON 

Entered: May 1 4 ,  2004 

CASE NO. 03-0935-T-PC 

EASTERBROOKE: CELLULAR CORPORATION, 
doing business as CELLULAR ONE. 
Petition 'for consent and approval to be 
designated as an eligible telecommunications 
carrier in the areas served by Citizens 
Telecommunications Company of West Virginia, 
doing business as Frontier Communications of 
West Virginia. 

RECOMMENDED DECISION 

PROCEDURE 

On June 19, 2003, Easterbrooke Cellular Corporation, doing business 
as Cellular One (Easterbrooke), filed a petition with the Public Service 
Conunission for designation as an eligible telecommunications carrier 
(ETC), pursuant to Section 214(e)(2) of the Communications Act of 1934, 
for the receipt of support from the Federal Universal Service Fund 
Program in those areas of Easterbrooke's service territory served by 
rural telephone companies (RTC). Easterbrooke represented that it 
satisfied all'of the conditions set forth in Section 214(e) (1 ) of the ~ c t  
and, therefore, is qualified for designation by the Commission as ETC. 

According to the petition, Easterbrooke &as established in 1990 and 
is an authorized wireless carrier operating in West Virginia. It is also 
a telecommunications carrier as defined by the Communications.Act of 
1934. By Recommended Decision entered on May 29, 2003, .which became 
final on June 7, 2003, in Case No. 02-2118-T-PC, Easterbrooke was 
designated as an ETC for all wire centers served by Verizon within 
Easterbrooke's service territory. Easterhrmke is new seeking ETC status 
for that part a£ its service territory served by Citizens TeLecommunica- 
tions Company of West Virginia, doing business' as Frontier Communications 
of West Virginia (Frontier), a rural telephone company. Easterbrooke 
attached a map of its service areas to its petition. 

Easterbrooke listed the criteria which the Commission must apply in 
considering Easterbrooke's petition: 

(a) Easterbrooke must be a common carrier; 

(b) Easterbrooke must offer or be capable of offering the 
services supported by universal service, which the FCC has 
identified as : 
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voice-grade access t o  t he  pub l i c  switched 
telephone network (PSTN); 
l oca l  usage; 
dual tone multi-£ requency (DTMF ) s igna l ing  or 
i t s  func t iona l  equivalent; 
s ingle-par ty  s e rv i ce  or i t s  func t iona l  equiva- 
l e n t ;  
access t o  emergency services;  
access t o  ope ra to r  services;  
access t o  interexchange serv ices ;  
access t o  d i r ec to ry  assistance; and 
t o l l  l i m i t a t i o n  f o r  qual i fying low-income 
consumers ; 

( c )  Easterbrooke must make available o r  commit to make 
avai lable  t h e  supported services throughout t h e  designated 
se rv ice  area;  and 

(d )  Easterbrooke must adver t ise  o r  agree t o  adve r t i s e  the 
a v a i l a b i l i t y  o f ,  and charges f o r ,  t h e  supported se rv ices .  

Easterbrooke a s se r t ed  t h a t  it i s  capable of providing and has 
commenced t h e  provision of t h e  required se rv ices  i n  one o r  more of t h e  
designated areas. Easterbrooke attached as Exhibi t  B t o  its pe t i t i on  a 
l i s t  of exchange and/or c e n t r a l  o f f i ce  codes with respec t  t o  which it is 
c u r r e n t l y  providing, o r  has  t h e  present c a p a b i l i t y  t o  provide, a l l  
f e d e r a l l y  supported se rv i ces .  A l i s t  of wire c e n t e r  codes comprising the  
requested ETC service a r ea  was a l so  attached t o  t h e  p e t i t i o n  as Exhibit  
C. Easterbrooke f i l e d  a sample of the promotional ma te r i a l s  current ly  
being used, published o r  broadcast  by Easterbrooke i n  West Virginia as 
Exhib i t  D. Easterbrooke a s s e r t e d  tha t  it i s  capable of providing the  
requi red  se rv ices  within t h e  p a r t  of - i ts se rv i ce  t e r r i t o r y  served by 
F ron t i e r  and it provided s p e c i f i c  information regarding i t s  provision of 
each of t h e  supported s e r v i c e s  s e t  for th  above. Easterbrooke also noted 
t h a t ,  a s  an ETC, it would be  required t o  o f f e r  Link-up and Lifel ine 
s e rv i ces  a s  p a r t  of i t s  s e r v i c e  offerings t o  low-income subscribers.  I t  
c u r r e n t l y  provides those s e r v i c e s  t o  i t s  low-income subscr ibers  i n  t he  
a r eas  where it has a l ready been designated a s  an ETC. Upon designation 
a s  an ETC within F r o n t i e r ' s  service  area,  it will a l so  provide such 
se rv i ces  t o  i t s  e l i g i b l e  customers i n  t h a t  s e rv i ce  t e r r i t o r y .  

Easterbrooke pointed o u t  t h a t  Section 2 1 4 ( e ) ( 2 )  of the  Act provides 
t h a t  a s t a t e  commission may designate an e l i g i b l e  common c a r r i e r  a s  an 
ETC i n  an area served by an RTC, so long a s  t h e  designat ion i s  i n  t h e  
publ ic  i n t e r e s t .  It a l s o  a s se r t ed  tha t  t he  Commission has previously 
found t h a t  the  provision of increased choices i n  technology, services  and 
p r i c e s  f o r  consumers i n  an RTC's service t e r r i t o r y  has been adequate t o  
m e e t  t h e  public i n t e r e s t  requirements for designat ion as  an ETC i n  an RTC 
s e r v i c e  t e r r i t o r y .  C i t i ng  Case No. 01-0488-T-PC, FiberNet, LLC, 
Recommended Decision en te red  November 1 4 ,  2 0 0 1 ,  f i n a l  December 4 ,  2001, 
Easterbrooke noted t h a t  t h e  Commission found i n  t h a t  case t h a t  FiberNetls 
a s s e r t i o n  of greater consumer choice within F r o n t i e r ' s  se rv ice  t e r r i t o r y  
was s u f f i c i e n t  t o  meet t h e  pub l i c  i n t e r e s t  requirement fox designation as 
an ETC i n  those areas served by Frontier as an RTC. 
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Easterbrooke also noted that, as a wireless carrier, it will not be 
offering service in competition with Frontier, which is a local exchange 
carrier. Easterbrooke asserted that its services will complement, rather 
than compete with, Frontier's services. As a wireless carrier, 
Easterbrooke will offer customers in Frontier's service territory where 
Easterbrooke operates a choice of rate plans and services. The granting 
of the ETC designation for Easterbrooke in those areas served by Frontier 
will bring greater choice for customers and, therefore, is i n  the public 
interest. Accordingly, Easterbrooke requested that the Commission 
designate it as an eligible telecommunications carrier in the part of 
Frontier's service territory which overlaps Easterbrooke's authorized 
service area, for purposes of receiving federal universal service 
support, effective immediately. 

On July '9, 2003, Staff Attorney Meyishi .Blair filed the Initial 
Joint Staff Memorandum in this proceeding, attached to which was the 
Utilities Division Initial Recommendation prepared by Technical Analyst 
Dannie , L. Walker. Commission Staff represented that it was i.n the 
process of reviewing this matter and would make appropriate recommenda- 
tions once that review has been completed. 

On July 1 6  2003, Citizens Telecommunications Company of West 
Virginia, doing business as Frontier Communications of West Virginia, by 
counsel, filed a petition with the Public Service Commission to intervene 
in this proceeding, stating that it has a legal interest in the subject 
matter being addressed. Frontier noted that Easterbrooke must demon- 
strate that it provides all of the services supported by the Federal 
universal service program and that designating Easterbrooke as an 
additional ETC in Frontier's study areas is in the public interest. 
Frontier also stated that granting its motion will not delay or hinder 
the schedule with respect to the consideration of the Easterbrooke ' s 
request . 

By Commission Order entered on July 22, 2003, the Commission 
referred this matter to the Division of Administrative Law Judges for a 
decision to be rendered on or before January 15, 2004. 

On August 7, 2003, the Consumer Advocate Division of the Public 
Service Commission (CAD) filed a petition to.intervene in this matter, on 
behalf of ~rontier ' s ratepayers, representing that Easterbrooke s 
petition for designation as an ETC constituted a proceeding with the 
potential for adverse effects on Frontier's ratepayers. 

On August 6, 2003, in another proceeding pending before the 
Commission, Case No. 03-0781-T-GI, a petition filed by the Consumer 
Advocate ~ivision of the Public Service Commission to initiate a general 
investigation of Federal universal service funding for eligible telecom- 
munications carriers, Commission Staff filed an initial recommendation 
that Easterbrooke's petition for designation as an ETC be held in 
abeyance pending the resolution of the issues raised by the CAD in its 
petition for general investigation. 

On September 8, 2003, Easterbrooke filed a response herein to the 
Initial Staff Memorandum in Case No. 03-078l-T-GI, strongly objecting to 
the suggestion that its case be held in abeyance, asserting that such 
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recommendation i s  contrary  t o r w e s t  Vi rg in ia  law, a s  w e l l  a s  t h e  Comuni- 
c a t i o n s  Act o f  1934. Easterbrboke noted t h a t  it f i l e d  i t s  p e t i t i o n  p r i o r .  
t o  t h e  S t a f f  ' s reques t  f o r  abeyance and t h a t  t h e  p e t i t i o n  should be 
p r o c e s s e d  i n  a t ime ly  manner. 

On September 9, 2003, Eas terbrooke f i l e d  pages t h a t  had been 
i n a d v e r t e n t l y  omit ted  from i t s  September 8 ,  2003 f i l i n g .  

Pursuan t  t o  Commission p o l i c y ,  t h e  F ina l  J o i n t  S t a f f  Recommendation 
i n  t h i s  proceeding was due no l a t e r  than  Wednesday, September 1 7 ,  2003. 

By Procedura l  Order i s s u e d  on October 21, 2003, a procedural 
s c h e d u l e  was adopted f o r  t h e  p rocess ing  and r e s o l u t i o n  of t h i s  case, 
which, among o t h e r  th ings ,  r e q u i r e d  Commission S t a f f  t o  f i l e  i t s  Final  
J o i n t  S t a f f  Recommendation no l a t e r  than  October 29, 2003; required a 
s e t t l e m e n t  t o  b e  f i l e d ,  i f  t h e  p a r t i e s  agreed w i t h  t h e  discussion 
c o n t a i n e d  i n  t h a t  Order, no l a t e r  than Friday, November 7 ,  2003; and 
scheduled t h i s  m a t t e r  f o r  hea r ing  t o  be  held on November 12,  2003, a t  t h e  
P u b l i c  S e r v i c e  Commission Bui ld ing,  201 Brooks S t r e e t ,  Char les ton ,  West 
V i r g i n i a ,  and t o  continue on t h a t  date u n t i l  concluded. Addi t ional ly ,  a 
schedu le  f o r  t h e  f i l i n g  of t h e  t r a n s c r i p t  and i n i t i a l  and r e p l y  b r i e f s  
was a l s o  e s t a b l i s h e d .  F i n a l l y ,  t h e  Order granted t h e  p e t i t i o n s  t o  
i n t e r v e n e  f i l e d  i n  t h i s  proceeding by Fron t i e r  and t h e  CAD. 

I n  t h e  d i s c u s s i o n  i n  t h a t  Procedural  Order, t h e  unders igned noted 
t h a t  a review of  t h e  p e t i t i o n  and t h e  p e t i t i o n s  t o  i n t e r v e n e  tended t o  
i n d i c a t e  t h a t  t h e  s o l e  i s s u e  i n  d i s p u t e  i n  t h i s  ma t te r ,  i .e . ,  whether it 
i s  i n  t h e  p u b l i c  i n t e r e s t  t o  des igna te  Easterbrooke a s  an ETC i n  
F r o n t i e r ' s  s e r v i c e  t e r r i t o r y ,  g iven F r o n t i e r ' s  s t a t u s  a s  an RTC, was 
i d e n t i c a l  t o  t h e  i s s u e  which pending before  t h e  Commission o n  exceptions 
i n  Hiqhland C e l l u l a r .  InC., Case No. 02-1453-T-PC. The undersigned 
expressed  t h e  op in ion  t h a t ,  f o r  a l l  i n t e n t s  and purposes ,  t h e  Commis- 
s i o n ' s  d e c i s i o n  on exceptions i n  t h e  Hiqhland proceeding would decide t h e  
i s s u e  i n  t h i s  proceeding and t h a t ,  given t h e  s i m i l a r i t y  between t h e  
p a r t i e s  and counse l  p a r t i c i p a t i n g  i n  t h i s  case  and t h e  p a r t i e s  and 
counse l  who p a r t i c i p a t e d  i n  t h e  Hishland case, any r e c o r d  genera ted  from 
a h e a r i n g  i n  t h i s  case  would b e  f a i r l y  similar t o ,  i f  n o t  i d e n t i c a l  t o ,  
t h e  r e c o r d  genera ted  i n  t h e  Hishland proceeding. The undersigned 
expressed  t h e  opinion t h a t  it would not  appear t o  be  an e f f i c i e n t  o r  
r easonab le  u s e  of  t h e  resources  and t ime of e i t h e r  t h e  p a r t i e s  or t h e  
Commission t o  completely r e l i t i g a t e  t h e  same i s s u e s  t h a t  a r e  current ly  
pending b e f o r e  t h e  Commission on except ions  i n  Hishland. The undersigned 
expressed  t h e  opinion t h a t  it would be i n  a l l  of t h e  p a r t i e s '  i n t e r e s t s  
t o  e n t e r  i n t o  a j o i n t  s t i p u l a t i o n  and agreement f o r  s e t t l e m e n t ,  providing 
f o r  t h e  d e s i g n a t i o n  of Easterbrooke a s  an ETC i n  F r o n t i e r ' s  service 
t e r r i t o r y ,  i f  t h e  Commission a f f i r m s  t h e  ETC des igna t ion  of Highland 
C e l l u l a r ,  I n c . ,  i n  Case No. 02-1453-T-PC. 

On October 29, 2003, S t a f f  Attorney B l a i r  f i l e d  a n  Interim Jo in t  
S t a f f  Memorandum, a t tached t o  whic.h was t h e  U t i l i t i e s  D i v i s i o n  Interim 
Report  i n  t h i s  proceeding, prepared by M r .  Walker. According t o  M r .  
Walker, a f t e r  t h e  e n t r y  of t h e  October 21, 2003 Procedural  Order, Staff  
m e t  w i t h  r e p r e s e n t a t i v e s  of F r o n t i e r ,  Easterbrooke and t h e  CAB on October 
27, 2003. S t a f f  went i n t o  t h e  meeting prepared t o  r e p o r t  t h e  under- 
s i g n e d ' s  recommendations; however, it became c l e a r  a t  t h e  meeting tha t ,  
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while there were many similarities between this case .and the Hiqhland 
case, there are certain r'significant and intransigent" issues which the 
parties to this case desire to litigate. The attendees agreed that the 
CAD should seek an extension of the Administrative Law Judge's decision 
due date and a continuation of the hearing until sometime in January. 
Staff indicated that its substantive recommendation would be filed in the 
future . 

On November 3, 2003, the CAD filed two documents in this proceeding, 
one with the Administrative Law Judge, responding to the Procedural Ordes 
and requesting a continuance of the hearing and a modification of the 
procedural scheduie, and one to the Commission, requesting a 120-day 
extension of the Administrative Law Judge's existing decision due date. 
In'. the CAD motion directed to the Administrative Law Judge, the CAD 
listed three issues which it believed differed from the issues being 
considered by the Commission in Hiqhland and which may warrant develop- 
ment at hearing. First, the CAD wishes to present testimony 'and evidence 
regarding its "benchmark standard" for determining whether the public 
interest warrants designating additional ETCs in a rural telephone 
companyf s study area. . The CAD proposed this standard in its briefs filed 
in the Hiqhland case, although there was no direct testimony or other 
evidence to support that proposal in the Riqhland case. Both 
Easterbrooke and Frontier oppose aspects of the CADrs proposal and would 
want to introduce their own testimony and evidence to support their 
positions regarding the CAD'S proposal. Second, the wire centers in 
Frontier's service territory in which Easterbrooke seeks ETC status are 
not the same as those for which Highland sought ETC status. Accordingly, 
there may be issues relating to Easterbrooke's ability to serve those 
wire centers which differ from the issues before the Commission in 
Hiqhland. Third, Easterbrooke's call routing arrangement with Frontier 
is different from the arrangement between Highland Cellular and Frontier. 
Accordingly, there may be issues nelating to whether Easterbrooke 
provides the services supported by' universal service which differ from 
the issues before the Commission in Hiqhland. 

The CAD motion went on to state that the parties are not prepared to 
go forward to hearing on these issues on November 12, 2003. The parties 
wish to conduct discovery regarding the issues that differ from those 
be£ ore the Commission in Hishland. Further, Frontier's counsel had a 
schedulinq conflict on that date. Finally, to the extent the CAD'S 
benchmarking proposal would be at issue, the parties wanted to prefile 
testimony on that issue, as well as other issues that differ from t h e  
issues pending before the Commission in Hishland. The CAD'S motion set 
forth a proposed procedural schedule, which called for a deadline for 
submitting discovery requests of November 14, 2003; responses to 
discovery to be filed on or before December 5, 2003; prefiled testimony 
and prefiled rebuttal testimony to be filed on December 12 and December 
19, 2003, respectively; and hearing to be conducted in January of 2004. 
Certain scheduling conflicts were listed for Easterbrooke in the month of 
January. 

By Commission Order entered on November 7, 2003, .the decision due 
date was extended to May 14, 2004. 
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By Procedural Order a l s o  issued on November 7 ,  2 0 03, t h e  undersigned 
cance l led  t h e  procedural  schedule es tab l i shed  by the  Procedural  Order 
i s sued  on October 21, 2003, including t h e  hearing date  of November 12, 
2003, s ince  it was apparent t h a t  t h e  p a r t i e s  were not prepared t o  go t o  
hear ing.  The undersigned a l so  adopted p a r t  of t h e  procedural  schedule 
proposed by t h e  p a r t i e s ,  i . e . ,  t he  por t ion  r e l a t i n g  t o  discovery and the  
p r e f i l i n g  of testimony. The Order noted t h a t  scheduling f o r  t he  
Easterbrooke hear ing  would have t o  await t h e  scheduling of t h e  hearings 
i-n t h e  various Rule 30-C cases cur ren t ly  pending before t h e  Commission. 
Addi t ional ly ,  t h e  undersigned removed t h e  CAD'S benchmark proposal  from 
t h i s  proceeding and deferred it t o  Case N o .  03-1199-T-GI, t h e  general 
i nves t iga t ion  es tab l i shed .  by the  Public Service Cormnission regarding t h e  
condi t ions  which would be applicable t o  a l l  ETC appl ican ts  i n  West 
Vi rg in ia  i n  t h e  f u t u r e .  The.undersigned expressed the opinion t h a t  t he  
CAD'S benchmark s tandard was not a l eg i t imate  issue i n  t h i s  case, 
although it was appropr ia te  f o r  consideration i n  the  general  investiga- 
t i o n .  The undersigned determined t h a t ,  i n  t h i s  proceeding, Easterbrooke 
would be held t o  t h e  same standards which had been applied t o  other  ETC 
appl ican ts  a t  t h e  Publ ic  Service Commission t o  date ,  no less and no more. 
The undersigned, f u r t h e r  asser ted t h a t  it would be grossly  un fa i r  and 
inappropria te  t o  l i t i g a t e  i n  t h i s  proceeding a matter of p o l i c y  which 
would have genera l  app l i cab i l i t y  t o  a l l  f u tu re  ETC appl ican ts  before the  
Commission, when t h e  general  inves t iga t ion  was s t a r t e d  express ly  f o r  t h a t  
purpose. The undersigned a l so  s t a t ed  t h a t ,  i f  the  CAD'S benchmarking 
proposal was t h e  s o l e  point  on which t h e  CAD would r e fuse  t o  sign a 
s t i p u l a t i o n  and agreement f o r  set t lement  i n  t h i s  mat ter  o r  was the  
stumbling block t o  a more timely reso lu t ion  of t h i s  case, t h e  undersigned 
d i d  not  consider t h e  CAD'S pa r t i c ipa t ion  i n  such a se t t l ement  t o  be 
c r i t i c a l .  

On November 1 7 ,  2003, t he  CAD f i l e d  a p e t i t i o n  f o r  reconsiderat ion 
with  t h e  Administrative Law Judae asking he r  t o  reconsider h e r  Procedural 
Order of November 7 ,  2003. The CAD objected t o  t h e  removal of t he  
benchmarking s tandard from t h i s  proceeding and i t s  d e f e r r a l  t o  the  

. general  i nves t iga t ion .  The CAD argued .strenuously tha.t t h e  benchmarking 
proposal was no t  a r u l e  adopted by t he  Commission and t h a t  it would not 
be grossly un fa i r  o r  inappropriate t o  consider i t s , p roposa l  i n  making the  
publ ic  i n t e r e s t  determination required i n  t h i s  case. The CAD argued t h a t  
i t s  benchmarking proposal was an ana ly t i ca l  framework for t h e  public 
i n t e r e s t  t e s t  t h a t  t h e  CAD, as a par ty ,  should be e n t i t l e d  t o  present i n  
t h i s  p a r t i c u l a r  case  concerning t h i s  p a r t i c u l a r  ,appl icat ion.  

On November 1 8 ,  2003, t he  CAD f i l e d  a page which had been inadver- 
t e n t l y  omitted i n  i ts  f i l i n g  of November 17 ,  2003. In t h a t  page, the  CAD 
argued t h a t  i t s  benchmarking proposal simply advanced an objective,  
s t ra ightforward standard f o r  making t h e  public i n t e r e s t  determination 
required i n  t h i s  proceeding. 

On November 24, 2003, Easterbrooke f i l e d  i t s  opposit ion t o  t h e  CAD% 
p e t i t i o n  f o r  reconsiderat ion.  Easterbrooke argued t h a t . t h e  AL~'correct1y 
in t e rp re t ed  t h e  CAD'S suggested benchmarking standard as a p o t e n t i a l  ru l e  
of general a p p l i c a b i l i t y  more properly considered . i n  t h e  general 
inves t iga t ion .  Easterbrooke pointed out  t h a t  t he  d e f i n i t i o n  of a ru le  
set f o r t h  i n  W e s t  Virqinia  Code 829A-1-2(1), pa r t  of t h e  West Virginia 
~ d m i n i s t r a t i v e  Procedures Act, would include the  standard proposed by the 
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CAD and was p roper ly  t h e  s u b j e c t  of a rulemaking and not  an ad jud ica t ion .  
A d d i t i o n a l l y ,  Easterbrooke argued t h a t  no compelling r e a s o n s  e x i s t  f o r  
c o n s i d e r a t i o n  of t h e  CAD'S proposal  i n  t h i s  case .  There a r e  no f a c t s  o r  
circumstances p a r t i c u l a r  t o  Eas terbrooke 's  a p p l i c a t i o n  t h a t  demand a 
case-by-case ad jud ica t ion  of t h e  CAD'S proposed s t andards ,  Further,  
s i n c e  t h e  CAD's  proposal  w i l l  be  d e a l t  wi th  i n  t h e  genera l  i n v e s t i g a t i o n ,  
t h e s e  was no u r g e n t  need t o  address  it i n  t h i s  case .  Eas te rb rooke  argued 
t h a t ,  s i n c e  t h e  CAD ' s proposed s tandard  would s i g n i f i c a n t l y  amend 
e x i s t i n g  law, was intended t o  be a p p l i e d  genera l ly  t o  a l l  ETC appl icants  
and was a l r e a d y  one of t h e  des ignated sub jec t s  t o  be cons ide red  i n  t h e  
g e n e r a l  i n v e s t i g a t i o n ,  t h e  a p p r o p r i a t e  forum f o r  e v a l u a t i n g  t h a t  standard 
was a rulemaking o r  genera l  i n v e s t i g a t i o n .  Easterbrooke n o t e d  t h a t  t h e  
CAD proposal  e s s e n t i a l l y  would s u b s t i t u t e  one s e t  of s t a n d a r d s  f o r  
ano ther  set and apply those  new s tandards  t o  pending and f u t u r e  ETC 
a p p l i c a n t s .  The CAD's proposed s t andard  c rea ted  a r e b u t t a b l e  presumption 
based upon a series of c a l c u l a t i o n s  which served a s  a t h r e s h o l d  determi- 
n a t i o n  f o r  t h e  p u b l i c  i n t e r e s t ,  i n s t e a d  of t h e  simultaneous cons ide ra t ion  
of a  s e r i e s  of f a c t o r s  i n  e v a l u a t i n g  where t h e  pub l ic  i n t e r e s t  l ies.  By 
c r e a t i n g  an immediate hurdle  f o r  ETC app l ican t s  t o  overcome, p r i o r  t o  
c o n s i d e r a t i o n  of any o t h e r  f a c t o r s ,  t h e  proposed benchmark standard 
c o n s t i t u t e d  a r a d i c a l  depar tu re  from c u r r e n t  Pub l ic  Serv ice  Commission 
p r a c t i c e  and law. 

Easterbrooke f u r t h e r  noted t h a t  it would be u n f a i r  t o  f u t u r e  ETC 
a p p l i c a n t s ,  and o t h e r  elements of t h e  pub l ic  who would have an  i n t e r e s t  
i n  t h e  outcome of any proceeding regarding t h e  benchmark s t a n d a r d ,  t o  
f o r c e  i n t e r v e n t i o n  by them i n  Eas terbrooke 's  case  f o r  t h e  s o l e  purpose of 
l i t i g a t i n g  t h e  v a l i d i t y  of t h e  CAD'S proposed s t andards ,  when those 
p a r t i e s  would f i n d  it necessary,  a s  w e l l ,  t o  defend t h e i r  i n t e r e s t s  i n  
t h e  genera l  i n v e s t i g a t i o n .  Fur the r ,  many i n t e r e s t e d  p a r t i e s  would not be 
aware of t h e  impact t h a t  cons ide ra t ion  of t h e  proposed benchmark standard 
i n  t h e  c o n t e x t  of t h e  Easterbrooke c a s e  may have on t h e i r  own pending o r  
f u t u r e  p e t i t i o n s  f o r  ETC des igna t ion  and thus  would no t  have r e c e i v e d  t h e  
r e q u i s i t e  n o t i c e  f o r  in te rven t ion .  Easterbrooke a l s o  argued t h a t  it was 
p a t e n t l y  u n f a i r  t o  c a l l  upon it alone t o  bear  t h e  burden and expense of 
l i t i g a t i n g  what it believed,  i n  essence,  was a s t andard  t h a t  may be 
a p p l i c a b l e  t o  a l l  f u t u r e  ETC a p p l i c a n t s .  Easterbrooke c h a r a c t e r i z e d t h e  
C A D f s  argument a s  inaccura te  and disingenuous wi th  r e s p e c t  t o  t h e  
c h a r a c t e r i z a t i o n  of i t s  proposed benchmark s tandard ,  s t a t i n g  t h a t  t h e  
proposed benchmark completely r e d e f i n e s  t h e  pub l ic  i n t e r e s t  inqu i ry  f o r  
ETC a p p l i c a t i o n s .  Easterbrooke a l s o  argued t h a t  it would b e  unfa i r  t o  
r e q u i r e  it t o  be judged on t h e  b a s i s  of d i f f e r e n t  s t andards  than those 
which have been appl ied  t o  o t h e r  ETC app l i can t s  a t  t h e  P u b l i c  Service 
Commission. Easterbrooke argued t h a t  t h e  CAD'S p e t i t i o n  should be 
denied,  because i t s  proposed benchmark was, by any s t r e t c h  of t h e  
imaginat ion,  a  rulemaking proposal  which should be considered only within 
t h e  purview of t h e  genera l  i n v e s t i g a t i o n .  

On December 2 ,  2003,  t h e  CAD f i l e d  i t s  r e p l y  t o  Eas terbrooke 's  
oppos i t ion  t o  t h e  CAD p e t i t i o n  f o r  r econs ide ra t ion .  The CAD a g a i n  argued 
t h a t  i t s .benchmark ing  proposal  provided an o b j e c t i v e  framework f o r  t h e  
p u b l i c  i n t e r e s t  determination and a s s e r t e d  t h a t  i t s  benchmarks were 
presumptive on ly  and could be overcome by s p e c i f i c  evidence concerning 
p a r t i c u l a r  a p p l i c a n t s  i n  p a r t i c u l a r  a reas .  The CAD a rgued  t h a t  i t s  
p roposa l  d i d  no t  l i m i t  o r  e l i m i n a t e  t h e  publ ic  i n t e r e s t  i n q u i r y  t h a t  t h e  
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Commission must make i n  response  t o  a c a r r i e r ' s  p e t i t i o n  t o  b e  designated 
a s  an ETC i n  r u r a l  study a r e a s .  The CAD argued t h a t  i t s  proposed 
s t a n d a r d  was no t  a  p o t e n t i a l  r u l e ,  and it argued t h a t  t h e  Commission's 
adopt ion of t h e  CAD'S benchmarking proposal  was something t h a t  might o r  
might n o t  occur  i n  the  g e n e r a l  i n v e s t i g a t i o n .  The CAD denied t h a t  
c o n s i d e r a t i o n  of i t s  benchmarking proposal i n  t h i s  proceeding would 
depr ive  Easterbrooke or  anyone else of due process.  The CAD a l so  argued 
t h a t  it was appropr ia te  t o  c o n s i d e r  t h e  CAD'S proposal  because  the  CAD'S 
proposa l  suppor ted  t h e  pub l ic  i n t e r e s t  by cons ide r ing  who p a i d  f o r  t h e  
a d d i t i o n a l  ETCs t h a t  a r e  d e s i g n a t e d  t o  receive  f e d e r a l  u n i v e r s a l  service 
suppor t  i n  h i g h  c o s t  r u r a l  areas. The CAD argued t h a t  Easterbrookels  
c la im t h a t  t h e  CAD'S proposal s h o u l d  be excluded from t h i - s  c a s e  u n t i l  t h e  
commission may adopt a  s t a n d a r d  harms t h e  pub l ic  by i n s u r i n g  they w i l l  
cont inue  t o  pay f o r  more and more ETCs, r egard less  of whether  it makes 
economic sense  t o  support a d d i t i o n a l  ETCs. 

On December 3, . 2003, F r o n t i e r  f i l e d  a response i n  s u p p o r t  o f .  t h e  
CAD'S p e t i t i o n  f o r  r e c o n s i d e r a t i o n  and i n  opposi t ion  t o  Easterbrooke s 
oppos i t ion  t o  t h e  CAD'S p e t i t i o n  f o r  reconsidera t ion.  For the most p a r t  
t h a t  document pa r ro ted '  t h e  CAD ' s arguments, with one e x c e p t i o n .  Frontier  
made t h e  argument t h a t  t h e  unders igned had no a u t h o r i t y  t o  l imi t  t h e  
i s s u e s  i n  proceedings before h e r .  

By -Procedural  Order i s s u e d  on December 1 2 ,  2003, t h e  CAD'S pe t i t ion  
t o  .the Admin i s t ra t ive  Law Judge to reconsider he r  Order. o f  November 7 ,  
2003, was denied f o r  the  r e a s o n s  s e t  f o r t h  t h e r e i n .  Addi t ional ly ,  a 
procedural  schedule  was e s t a b l i s h e d  f o r  t h e  process ing and reso lu t ion  of 
t h i s  c a s e ,  which set t h i s  m a t t e r  f o r  hearing t o  be h e l d  on January  20 and 
21, 2004, a t  t h e  Public S e r v i c e  Commission Building,  Char les ton,  West 
V i r g i n i a ,  and allowed a l l  p a r t i e s  t o  f i l e  i n i t i a l  b r i e f s  o n  o r  before 
February 24, 2004, with r e p l y  b r i e f s  t o  be f i l e d  on or  b e f o r e  March 5 ,  
2004. 

Eas terbrooke and F r o n t i e r  f i l e d  prepared d i r e c t  testimony on 
December 12,  2003, as  provided i n  t h e  procedural schedule .  Commission 
S t a f f  and t h e  CAD f i l e d  l e t t e r s  i n d i c a t i n g  t h a t ,  w h i l e  t h e y  were not  
f i l i n g  ' p r e p a r e d  d i r e c t  tes t imony,  they reserved t h e  r i g h t  t o  f i l e  
r e b u t t a l  tes t imony.  Rebu t ta l  test imony was f i l e d  by Easterbrooke, 
F r o n t i e r  and t h e  CAD on December 1 9 ,  2003. 

On January 9 ,  2004, Robert  R.  Rodecker, a  member i n  good standing 
wi th  t h e  West Vi rg in ia  S t a t e  Bar and l o c a l  counsel  f o r  Easterbrooke, 
f i l e d  a Motion f o r  Pro Hac V i c e  Admission of Michael F .  Morrone, an 
a t t o r n e y  i n  good standing wi th  t h e  D i s t r i c t  of Columbia Bar,  s o  tha t  M r .  
Morrone cou ld  a s s i s t  and appear a s  co-council i n  t h i s  a c t i o n  before t h e  
Commission. An app l i ca t ion  f o r  P ro  Bac Vice Admission of Michael F. 
Morrone, s e t t i n g  f o r t h  M r .  Morrone 's  q u a l i f i c a t i o n s ,  was a t t a c h e d  t o  t h e  
Motion a s  ~ x h i b i t  A. A copy of  the l e t t e r  s e n t  t o  t h e  W e s t  Virginia 
S t a t e  Bar t r a n s m i t t i n g  t h e  r e q u i r e d  f i l i n g  f e e  and a copy o f  the  Motion 
and ~ p p l i c a t i o n  f i l e d  with t h e  Commission were a l s o  i n c l u d e d  a ~ . ~ a r t  of 
t h e  January 9 ,  2004 f i l i n g .  

On January 14,  2 0 0 4 ,  F r o n t i e r  f i l e d  a motion t o  s t r i k e  t h e  p re f i l ed  
r e b u t t a l  tes t imony of Easterbrooke witness Don J. Wood, a rgu ing  tha t  M r .  
Wood' s r e b u t t a l  testimony con ta ined  l e g a l  argument t h a t  was inappropr ia te  
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for presentation as factual testimony and which Frontier alleged cited to 
various court, state Commission and FCC decisions; purported to interpret 
and apply them; and attempted to the define the scope of legal inquiry in 
this case and raise evidentiary objections to other testimony. 

On January 16, 2004, the undersigned issued a Procedural Order 
granting the motion and application for Pro Rac Vice Admission of 
Michael F. Morrpne, which was filed on January 9, 2004. 

Also on January 16, 2004, Easterbrooke filed its opposition to 
Frontier's motion to strike Mr. Wood's prepared testimony. Easterbrooke 
argued that its witness was simply properly offering facts and opinion to 
refute those offered by Frontier's witness, J. Michael Swatts. 
Easterbrooke argued that there was no question that Mr. Wood's expertise 
qualified him as an expert witness and that his offering of facts and 
opinion was appropriate for rebuttal testimony. Easterbrooke noted that, 
in his direct testimony, M r .  Swatts offered a number of opinions 
regarding whether Easterbrooke met the requirements of offering the nine 
supported services and whether it was in the public interest to designate 
Easterbrooke as a competitive ETC. Mr. Wood's testimony simply responded 
to the testimony of Mr. Swatts. Easterbrooke went on to state that 
nowhere did Mr. Wood resort to legal argument on the state of the law in 
West ~irginia nor did he attempt to interpret the law. Instead, he 
offered assessments on Easterbrooke's ability to comply with current FCC 
and Commission policy regarding the provision of the required services 
and whether or not Easterbrookets designation meets the public interest 
requirement. 

The hearing set for January 20, 2004, was held as scheduled, with 
Robert R. Rodecker, Esquire, and Michael F. Morrone, Esquire, appearing 
on behalf of Easterbrooke; John B. Adams, Esquire, appearing on behalf of 
Frontier; Patrick W. Pearlman, Esquire, appearing on behalf of the CAD; 
and Staff Attorney Meyis hi Blair, Esquire, appearing on behalf of 
Commission Staff. At the commencement of the hearing, the undersigned 
denied Frontier's motion to strike portions of the rebuttal testimony of 
Easterbrooke witness Wood, stating that a review of Mr. Wood's testimony 
indicated that, in each instance cited, he was simply responding to 
statements made by Frontier witness Swatts in his prepared direct 
testimony. Before any witnesses were called, the parties indicated that 
a Joint Stipulation and Agreement for Partial Settlement had been entered 
into by them with respect to several of the issues which normally would 
be addressed in the case. The Joint Stipulation and Agreement for 
Partial Settlement was received into evidence as Joint Exhibit No. 1. 
Easterbrooke presented the testimony of two witnesses and introduced 
three exhibits into evidence; ~rontier presented the testimony of one 
witness and introduced two exhibits into evidence; and the CAD presented 
the testimony of one witness and introduced three exhibits into evidence. 
Frontier attempted to introduce a third exhibit into evidence, but it was 
stricken from the record. At the conclusion of hearing on January 20, 
2004, this matter was submitted for a decision. A second day of hearing 
was not necessary. 

The. transcript of the hearing in this matter was filed on February 
4, 2004, and consists of 151 pages of testimony and argument. 
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Easterbrooke,  F r o n t i e r  and t h e  CAD f i l e d  I n i t i a l  B r i e f s  and/or 
Proposed Findings  of Fact  and Conclusions of Law, and those  three p a r t i e s  
a l s o  f i l e d  Reply B r i e f s .  Commission S t a f f  d id  not  f i l e  an  i n i t i a l  o r  
r e p l y  b r i e f  i n  t h i s  matter .  

On February 24, 2004, F r o n t i e r  f i l e d  a l e t t e r  regarding t h e  exchange 
of t r a f f i c  between Fron t i e r  and Easterbrooke,  a s  a r e s u l t  of c e r t a i n  
tes t imony and ques t ion ing  during t h e  h e a r i n g  held on January  2 0 ,  2004. 

EVIDENCE 

The f i r s t  e x h i b i t  introduced i n t o  evidence i n  t h i s  proceeding was 
t h e  J o i n t  S t i p u l a t i o n  and Agreement f o r  P a r t i a l  Set t lement  executed by 
and between Easterbrooke,  Commission S t a f f  , t h e  CAD and F r o n t i e r .  Jo in t  
Exh ib i t  1 r e p r e s e n t s  a se t t lement  among t h e  p a r t i e s  r egard ing  some of t h e  
i s s u e s  r a i s e d  i n  Eas terbrooke 's  p e t i t i o n  t o  be des ignated as  an ETC i n  
t h a t  p a r t  of F r o n t i e r ' s  s e r v i c e  a r e a  f o r  which Easterbrooke i s  l icensed 
by t h e  FCC t o  p r o v i d e  commercial mobile r a d i o  s e r v i c e  (CMRS) . I n  J o i n t  
E x h i b i t  1, t h e  p a r t i e s  agreed and recommended t h a t ,  i f  t h e  Commission 
e n t e r s  an  o r d e r  des igna t ing  Easterbrooke a s  an ETC i n  c e r t a i n  por t ions  of 
F r o n t i e r ' s  service t e r r i t o r y ,  c e r t a i n  cond i t ions  should apply  and c e r t a i n  
procedures shou ld  be followed. However, by en te r ing  i n t o  t h e  J o i n t  
S t i p u l a t i o n ,  t h e  p a r t i e s  d id  n o t  waive t h e i r  r i g h t s  t o  t a k e  a n y  posi t ion  
they deem appropr iake  on t h e  t h r e s h o l d  i s s u e s  of whether des ignat ing 
Easterbrooke a s  a n  ETC i s  i n  t h e  p u b l i c  i n t e r e s t  and whether Easterbrooke 
provides  access  t o  t h e  public switched network. 

I n  sum, t h e  p a r t i e s  agreed t h a t  Easterbrooke i s  a common c a r r i e r ;  
t h a t  Eas terbrooke,  throughout i ts  CMRS l icensed a r e a ,  o f f e r s  and 
a d v e r t i s e s ,  u s i n g  media of genera l  d i s t r i b u t i o n ,  t h e  f o l l o w i n g  services.: 
( 1) l o c a l  usage; ( 2 )  dual  tone  multi-f requency (DTMF) s i g n a l i n g  o r .  i t s  
f u n c t i o n a l  e q u i v a l e n t ;  ( 3  ) s i n g l e  p a r t y  se rv ice  o r  i t s  funct ional  
equ iva len t ;  ( 4 )  access  t o  emergency s e r v i c e s ;  ( 5 )  access  t o  operator  
s e r v i c e s ;  ( 6 )  a c c e s s  t o  interexchange s e r v i c e s ;  ( 7 )  access  t o  d i rec to ry  
a s s i s t a n c e ;  and ( 8 )  t o l l  l i m i t a t i o n  f o r  qua l i fy ing  low-income consumers. 
The s t i p u l a t i o n  f u r t h e r  acknowledges t h a t  Easterbrooke does n o t  o f f e r  o r  
a d v e r t i s e  t h e  services l i s t e d  above o u t s i d e  of i t s  CMRS l i c e n s e d  area and 
t h a t  Eas terbrooke agrees  t h a t  it w i l l  o f f e r  L i f e l i n e  and Link-Up services  
(known a s  Tel-Assistance s e r v i c e s  i n  West Vi rg in ia )  throughout  i t s  
des ignated service a r e a  upon being des igna ted  a s  an ETC. 

Eas terbrooke f u r t h e r  agreed t h a t  it w i l l  abide by t h e  following 
cond i t ions  a s  l o n g  a s  it r e t a i n s  i t s  ETC designation i n  W e s t  Virginia:  

A. As  an ETC, Easterbrooke w i l l  b e  obliged t o  provide s e r v i c e  
t o  e x i s t i n g  o r  p o t e n t i a l  customers upon reasonable r e q u e s t .  
Such r e q u e s t s  may come from consumers who reside w i t h i n  
Eas te rb rooke ' s  CMRS l i c e n s e  a r e a ,  b u t  a r e  unable t o  r e c e i v e  an 
adequate s i g n a l .  I n  response t o  such reques ts ,  Eas terbrooke 
w i l l  t a k e  t h e  following s t e p s :  

1. I f  a request  comes from a pa r ty  wi th in  i t s  
e x i s t i n g  network, Eas terbrooke w i l l  make commer- 
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cially reasonable efforts to provide service as soon 
as possible; 

2. If a request comes from a party residing in an 
area that lies within Easterbrooke' s CMRS license 
area, but which is not receiving service from 
Easterbrooke's authorized facilities, Easterbrooke 
will take a series of steps to provision service, 
namely : 

First, it will determine whether the 
requesting party's equipment can be modi- 
fied or replaced to provide .acceptable 
service in a cost-effective manner; 

Second, it will determine whether a roof- 
mounted antenna or.other network equipment 
can be deployed in a cost-effective manner 
at the requesting party's premises to 
provide service; . . 

Third, it will determine whether reason- 
able adjustments at the nearest cell site 
can.be made to provide service; 

Fourth, it will determine whether a cell 
extender or repeater can be employed in a 
cost-effective manner to provide service; 

Fifth, it will determine whether there are 
any other reasonable adjustments to the 
network or customer facilities which can 
be made to provide service; 

Sixth, Easterbrooke will explore the 
possibility of offering the resold ser- 
vices of carriers that have facilities 
available to that location; and 

Seventh, Easterbrooke will determine 
whether an additional cell site can be 
constructed to provide service, and evalu- 
ate the costs and benefits of using scarce 
high-cost support to serve the number of 
persons or parties requesting service 
through such additional cell site. If 
there is no possibility of providing 
service short of constructing a new cell 
site, Easterbrooke will report this fact 
to the Commission, for informational 
purposes, along with the projected costs 
of construction and Easterbrooke's deter- 
mination as to whether the request for 
service is reasonable and whether high- 
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cost funds should be expended on the 
request. 

B. Easterbrooke agrees to periodically identify 
for the Staff and CAD unserved areas within its ETC 
designated service areas and to inform the St-aff and 
CAD of its plans for the deployment of wireless 
facilities in its service territory. 

C. Easterbrooke agrees to file with the Commission 
copies of its ' t'erms and conditions of service, and 
to provide the Commission, on an informational 
basis, a copy of its rate plans, including its Tel- 
Assistance, Link-Up and Lifeline discounts available 
to qualifying low-income customers; and 

D. Easterbrooke agrees to file annually with the 
Commission information as required by the Commission 
in order to certify compliance with 47 U.S.C. 
5254(e). Such information shall include the amount 
of federal universal service funding received by 
Easterbrooke during the previous year and a state- 
ment of how such funds were spent or invested in 
compliance with 47 U.S.C. §254(e). 

The parties reached no agreement regarding whether Easterbrooke 
offered access to the public telephone network or whether designating 
Easterbrooke as an ETC in Frontier's service area is in the public ' 

interest. Finally, except for the extent to which the parties have 
agreed to a different condition in the Stipulation, the parties agreed 
that they will be bound by the final, non-reviewable decision in Hiqhland 
Cellular, Inc., Case No. 02-01453-T-PC, with respect to the following 
is sues : 

A. Whether Easterbrooke will be required to comply 
with the c.onditions that Frontier has proposed to 
apply to Easterbrooke. Those conditions, which are 
the same as Frontier proposed in Hiqhland Cellular, 
Inc . , are: 

1. provide equal access; 

2. comply with the Winfield Plan; 

3 .  comply with the Rules and Requlations 
for the Government of Telephone Utilities, 
including those rules from which wireless 
carriers are otherwise exempt, especially 
those in Section 2 of the Rules; 

4. file informational tariffs, and post 
them on its 'web site; 

5. reduce rates by the amount of per- 
line USF monies received, or in the alter- 
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n a t i v e ,  use a l l  USF monies received f o r  
incremental  c a p i t a l  investment, o r  a 
combination of t h e  two; 

6. submit t o  annual  Commission review o f  
how USF r e c e i p t s  were used, inc lud ing  a 
review of i n f r a s t r u c t u r e  development 
p lans ;  

7 ,  take  a l l  necessa ry  s t e p s  t o  provide  
s e r v i c e  t o  a l l  consumers who make reason- 
a b l e  requests  by modifying o r  bu i ld ing  o u t  
t h e  wire less  network o r  by providing 
s e r v i c e  using w i r e l i n e  o r  o the r  technolo- 
g i e s ,  including through r e s a l e  and t h e  u s e  
of unbundled network elements,  a s  neces- 
s a r y ;  and 

8 .  t h e  des igna t ion  e x i s t s  only a s  l o n g  
a s  ILECs '  u n i v e r s a l  s e r v i c e  r e c e i p t s  a r e  
n o t  reduced when an a d d i t i o n a l  ETC i s  
designated i n  t h e i r  s t u d y  a reas .  

B. Whether Eas terbrooke 's  designated s e r v i c e  a r e a  
l a w f u l l y  may be less t h a n  t h e  e n t i r e t y  of e a c h  
F r o n t i e r  study area  i n  which it i s  des ignated as a n  
ETC . More s p e c i f i c a l l y  : 

1. I f  t h e  f i n a l ,  non-reviewable d e c i s i o n  i n  
Hiqhland Ce l lu la r ,  Inc . , provides  t h a t  Highland mus t  
s e r v e  whole Fron t i e r  s tudy  a r e a s ,  then Eas te rb rooke  
m u s t  s e r v e  t h e  e n t i r e t y  of each Fron t i e r  s t u d y  a r e a  
i n  which it i s  des ignated a s  an ETC; and 

2 .  I f  t h e  f i n a l ,  non-reviewable d e c i s i o n  i n  
Hiahland Ce l lu la r ,  I n c  . , provides t h a t  Highland i s  
n o t  r equ i red  t o  serve  whole. F ron t i e r  s tudy a r e a s ,  
t h e n  Easterbrooke w i l l  n o t  b e  required  t o  s e r v e  t h e  
e n t i r e t y  of each F r o n t i e r  s tudy  area  i n  which it i s  
des igna ted  as  an ETC. I n  such case,  Eas te rb rooke  
may be  designated t o  s e r v e  an  area t o  be determined 
by t h e  Conunission, s u b j e c t  t o  concurrence by t h e  FCC 
p u r s u a n t  t o  47 C.F.R. §54.207(b) and ( c ) .  

F i n a l l y ,  t h e  J o i n t  S t i p u l a t i o n  and Agreement f o r  P a r t i a l  Settlement 
provided t h a t  any designation of Easterbrooke as  an  ETC i n  F r o n t i e r ' s  
s e r v i c e  a r e a  w i l l  become e f f e c t i v e  fol lowing both t h e  i s s u a n c e  of a 
f i n a l ,  non-reviewable decis ion i n  t h e  Hicrhland C e l l u l a r  c a s e  and the  
i ssuance ,  i f  necessary,  under 47 U.S.C. $214(e)  ( 5 )  . and 47 C.F.R. 
§54.207(c) of an FCC order concur r ing  i n  t h e  Commission's proposed 
des ignated s e r v i c e  area  f o r  Eas terbrooke.  

The f i r s t  wi tness  t o  present  tes t imony was T i m  McGaw, V i c e  President  
of ~ a s t e r b r o o k e  and President  of Douglas Telecommunications, Inc .  (DTI). 
M r .  McGaw has  been associated wi th  Easterbrooke s i n c e  1 9 9 9 .  H e  has been 
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P r e s i d e n t  of DTI  since i t s  incept ion  i n  1995 .  H e  a l s o  served as 
Execut ive Vice President of Rura l  Cel lular  Eanagement Company from 1991 
t o  1995, which was a predecessor  i n  i n t e r e s t  t o  D T I .  (Easterbrooke 
E x h i b i t  1, p. 2 ) . According t o  M r .  McGaw, DTI employees manage the 
conduct of Easterbrooke Is c e l l u l a r  rad io  system operat ions  and network i n  
W e s t  ~ i r g i n i a .  The majority of t h e  DTI  employees l i v e  and work i n  West 
V i r g i n i a  Rural  Service Area 5 (WV RSA 5 ) ,  t h e  des igna t ion  of the  
s p e c i f i e d  s e r v i c e  t e r r i t o r y  f o r  which the FCC granted Easterbrooke a 
c e l l u l a r  l i c e n s e .  (Easterbrooke Exhibit  1, p . 2 ) . Easterbrooke was 
e s t a b l i s h e d  i n  1 9 9 0  and i s  an authorized wire less  c e l l u l a r  ca r r i e r  
ope ra t ing  i n  West Virginia. It i s  a l so  a telecommunications car r ie r  as 
de f ined  by t h e  Communications A c t  of 1934,  a s  amended. Easterbrooke 
provides  s e rv i ce  through i t s  interconnection agreement with Verizon West 
V i r g i n i a  Inc .  which has been approved by the Public Serv ice  Commission. 
Easterbrooke i s  t h e  or ig ina l  FCC l icensee  of WV RSA 5 ,  designated by the  
FCC a s  Market No. 705, and encompassing Braxton, Clay, Nicholas, 
Pocahontas, Randolph, Tucker, Upshul; and Webster Counties. 
Eas te rbrooke ' s  c e l l u l a r  rad io  t r ansmi t t e r s  are l i censed  t o  opera te  under 
C a l l  Sign RNKN739. A s  of December 2003,  Easterbrooke had constructed 38 
c e l l  s i t e s  and w i l l  continue t o  add more s i t e s  as bus iness  conditions 
warrant .  A l l  of Easterbrooke ' s c e l l  s i t e s  are  connected by T-1 l ines  and 
microwave l i n k s  t o  Easterbrooke ' s switch i n  Elkins, W e s t  V i rg in ia ,  which 
i n  t u r n  is connected t o  t he  pub l i c  switched telephone network (PSTN), 
pursuant  t o  Easterbrooke's interconnection agreement w i t h  Verizon. 
(Easterbrooke Exhibit  1, p. 3 ) . 

According t o  M r .  McGaw, Easterbrookel s network u t i l i z e s  Nortel Time 
Div is ion  Mult iple  Access (TDMA) 850 MHz technology, wi th  d i g i t a l  and 
an i log  channels being supported. Easterbrooke i s  cont inu ing  t o  upgrade 
i t s  switch t o  o f f e r  customers t h e  l a t e s t  telecommunications features.  
~ t s  swi tch  i s  designed t o  support  network expansion and e a s i l y  accomo- 
da t e s  a d d i t i o n a l  c e l l  s i t e s .  Easterbrooke plans t o  f u r t h e r  expand i t s  
coverage and se rv i ce  of fe rs  t o  ou t  of i t s  l icensed s e r v i c e  .area. I n  
2004, Easterbrooke intends t o  i n s t a l l  and ac t iva te  a Global System f o r  
Mobile Communications (GSM) technology switch i n  Summersville, West 
V i rg in i a ,  which w i l l  bring enhanced capab i l i t i e s ,  i nc lud ing  high-speed 
da t a  o f f e r ings ,  t o  WV RSA 5. (Easterbrooke Exhibit  1, p. 3 ) .  

A s  M r .  McGaw explained, t h e  eight-county area which makes up WV RSA 
5 f e a t u r e s  some of the most mountainous and topographical ly  diverse 
terrain i n  t h e  e n t i r e  s t a t e .  Major primary and second highways i n  RSA 5 
i nc lude  In te r s ta te  79 and Highways 1 9 ,  219 and 3 3 .  EP explained tha t  the  
economy i n  t h i s  market area  i s  driven by recrea t ion ,  logging, coal, 
tour ism,  s e rv i ce  and l i g h t  i n d u s t r i a l  occupations. H e  f u r t h e r  explained 
t h a t  t h e  topography, the r e l a t i v e l y  modest income l e v e l s  and s ignif icant  
poverty  i n  t h a t  geography region a l l  pose challenges t o  Easterbrookels 
e f f o r t s  t o  s a t i s f y  i t s  coverage and service object ives .  (Easterbrooke 
Exhib i t  1, p. 3 )  . Easterbrooke has already been designated as an ETC by 
t h e  Pub l i c  Serv ice  Commission f o r  wire centers served by Verizon which 
l i e  w i th in  Easterbrooke ' s s e r v i c e  t e r r i t o ry .  . Easterbrooke i s  now 
reques t ing  ETC s t a t u s  for  i t s  remaining authorized s e r v i c e  t e r r i t o ry ,  
which i s  served by Frontier, a r u r a l  telephone company ( R T C ) ,  Exhibit A 
a t t ached  t o  M r .  McGaw's testimony ind ica tes  the boundary of WV RSA 5 and 
t h e  a r e a  f o r  t h e  proposed ETC designation.  
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M r .  McGaw exp la ined  t h a t  Eas terbrooke i s  seeking ETC s t a t u s  t o  
enhance i t s  network through t h e  o p e r a t i o n  of a d d i t i o n a l  c e l l  s i tes ,  t o  
provide  customers w i t h  advanced s e r v i c e s  and t h e  h i g h e s t  q u a l i t y  of 
s e r v i c e  and t o  p rov ide  competi t ive telecommunications s e r v i c e s  i n  r u r a l  
West Vi rg in ia .  Eas terbrooke b e l i e v e s  t h a t ,  wi th  USF funding,  it w i l l  be 
a b l e  t o  g r e a t l y  improve i t s  s e r v i c e  i n  r u r a l  o r  remote a r e a s  and reduce 
o r  e l imina te  "dead s p o t s "  i n  i t s  c u r r e n t  communications coverage ,  which 
occur  due t o  t e r r a i n  o r  propagation c h a r a c t e r i s t i c s ,  by c o n s t r u c t i n g  new 
cells and i n s t a l l i n g  r e p e a t e r s  and ex tenders ,  a s  wel l  a s  i n c o r p o r a t i n g  
emerging o r  i n n o v a t i v e  technologies .  M r .  McGaw noted t h a t  Eas terbrooke 
and i t s  customers c u r r e n t l y  pay i n t o  t h e  Universal S e r v i c e  Fund and 
Eas te rb rooke ' s  customers deserve t o  t a k e  advantage of t h e  b e n e f i t s  t h a t  
USF suppor t  provides. .  The incumbent l o c a l  exchange c a r r i e r s  ( ILECs)  and 
t h e i r  customers have a l r eady  begun t o  exper ience  t h e  b e n e f i t s  o f  high- 
c o s t  support  and he  b e l i e v e s  t h a t  Eas terbrooke deserves s i m i l a r  support  
s o  t h a t  it may b r i n g  compet i t ive  wireless s e r v i c e s  t o  a r e a s  n o t  c u r r e n t l y  

, served by a w i r e l e s s  c a r r i e r  o r  t o  a r e a s  where l a n d l i n e  s e r v i c e  is  
unavai lable .  (Eas terbrooke Exh ib i t  1, pp. 4-5).  

According t o  M r .  McGaw, Eas terbrooke provides coverage w i t h i n  its 
l i c e n s e d  s e r v i c e  a r e a  c o n s i s t e n t  w i t h  app l i cab le  ETC requi rements .  
Easterbrooke i s  t h e  Frequency Block A c e l l u l a r  l i c e n s e e  f o r  WV RSA 5. 
The e i g h t  c o u n t i e s  w i t h i n  t h e  RSA encompass 4,814 square m i l e s ,  o r  nea r ly  
20% of t h e  e n t i r e  s t a t e .  Easterbrooke eng inee r s  i t s  system f o r  hand-held 
coverage,  -85 dBmW o r  b e t t e r .  Never theless ,  subsc r ibe r  p rox imi ty  and 
handset  wattage w i l l  impact s e r v i c e  q u a l i t y .  Easterbrooke i s  seeking USF 
funding t o  c o n t i n u e  t o  expand and improve i t s  network t h r o u g h  t h e  
es tabl i shment  of a d d i t i o n a l  c e l l  s i tes .  A map showing t h e  areas where 
Easterbrooke i s  c u r r e n t l y  providing coverage wi th  t h e  s i g n a l  s t r e n g t h  of 
-85 dBmW o r  b e t t e r  was a t t ached  t o  M r .  McGaw's testimony a s  Exh ib i t  B. 
(Easterbrodke E x h i b i t  1, p. 5 and E x h i b i t  B ) .  

I n  a t t empt ing  t o  expand i t s  coverage i n  WV RSA.5, Eas te rb rooke  has 
t o  address c e r t a i n  engineer ing  and f i n a n c i a l  chal lenges  proposed by t h e  
e x i s t e n c e  of t h e  Nat ional  Radio Q u i t e  Zone (Quite Zone), e s t a b l i s h e d  by 
t h e  FCC i n  1958 and which i s  centered  around Green Bank, West Vi rg in ia .  
The Qui te  Zone encompasses an a rea  of approximately 13 ,000  s q u a r e  miles 
i n  Vi rg in ia  and West Virgin ia .  The purpose  of t h e  Quite Zone i s  t o  
minimize p o s s i b l e  harmful i n t e r f e r e n c e  w i t h  t h e  National  Radio Astronomy 
Observatory, l o c a t e d  a t  Green Bank, West Vi rg in ia ,  and t h e  Naval  Radio 
Research Observatory,  loca ted  a t  Sugar Grove, West Vi rg in ia .  
(Easterbrooke E x h i b i t  1, pp. 5-6).  

FCC r u l e s  r e q u i r e  t h a t  t h e  Nat ional  Radio Astronomy Observatory be 
informed of any proposed cons t ruc t ion  and t h e  opera t ion  of new o r  
modified r a d i o  t r ansmiss ion  s i t e s  i n  t h e  Quite Zone. Q u i t e  Zone 
r e s t r i c t i o n s  g e n e r a l l y  r e s u l t  i n  reduced " e f f e c t i v e  r a d i a t e d  power" f o r  
s i tes  t h a t  a r e  approved f o r  t r ansmiss ion .  R e s t r i c t i o n s  a l s o  impact 
l o c a t i o n  and antenna conf igura t ions ,  because some s i t e s  are nea r ly  
unbuildable.  The n e t  r e s u l t  f o r  CMRS c a r r i e r s  a f f e c t e d  by t h e  Qui te  Zone 
i s  t o  s i g n i f i c a n t l y  inc rease  coverage c o s t s  beyond.what t h e y  o therwise  
would be and t o  s i g n i f i c a n t l y  reduce s i g n a l  s t r eng th ,  r e s u l t i n g  i n  
reduced s e r v i c e  c a p a b i l i t i e s  i n  t h a t  a r e a .  A t  one t ime,  t h e  F C C ' s  r u l e s  
governing o p e r a t i o n s  i n  t h e  Q u i t e  Zone prevented Eas te rb rooke  from 
o f f e r i n g  s e r v i c e  t o  approximately 67% of i t s  RSA. I n  an e f f o r t  t o  cover 
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a s  much of i t s  l icensed  area as  poss ib le ,  Easterbrooke, i n  concer t  with 
United S ta tes  C e l l u l a r  Corporation, f i l e d  a p e t i t i o n  f o r  rulemaking with 
t h e  FCC on .May 4 ,  1995. The FCC denied t h e  p e t i t i o n  on February 9 ,  2000 ,  
bu t ,  ins tead ,  granted both Easterbrooke and United S t a t e s  Cellular 
Corporation a waiver of ce r t a in  FCC network build-out requirements. The 
waiver enabled Easterbrooke 30 cons t ruc t  f a c i l i t i e s  within t h e  Quite Zone 
beyond the exp i r a t ion  of the  five-year build-out period and afforded it 
time t o  address . the  unique engineering and f inanc ia l  chal lenges  t ha t  t h e  
Quite Zone poses. - Easterbrooke was no t  obl igated t o  t a k e  measures t o  
expand cons t ruc t ion  within t he  Quite Zone, but it nonetheless pet i t ioned 
t h e  FCC t o  do s o ,  t o  insure  t h a t  it could s a t i s f y  customer'demand f o r  
s e rv i ce  i n  t h a t  a rea .  (Easterbrooke Exhibit  1, pp. 6-7) .  

M r .  McGaw explained t h a t  Easterbrooke intends t o  use i t s  USF support 
f o r  t h e  provis ion,  maintenance and upgrade of i t s  f a c i l i t i e s  and services 
pursuant t o  Sect ion 254 ( e )  of t he  Communications Act of 1934, as amended.' 
With USF support ,  Easterbrooke w i l l  be ab le  t o  construct  new f a c i l i t i e s  
i n  r u r a l  high-cost areas  and improve service  i n  those a r e a s  i n  West 
V i rg in i a  where s i g n a l  s t rength  i s  weak due t o  topography. An improved 
telecommunications i n f r a s t ruc tu re  w i l l  f a c i l i t a t e  commercial and 
r e s i d e n t i a l  development i n  sparsely populated areas  and spur  economic 
development. It w i l l  a l so  promote more e f f i c i e n t  opera t ions  and, 
eventual ly ,  lower t h e  amount of high-cost support t h a t  c a r r i e r s  receive, 
which, i n  t u rn ,  w i l l  preserve t h e  USF mechanism. (Easterbrooke Exhibit 
1, p.  7 ) .  M r .  McGaw s t a t e d  t h a t  Easterbrooke a l so  w i l l  use  USF support 
t o  extend emergency services  ( 9 1 1  and E911) t o  remote a r eas ,  thus 
promoting publ ic  hea l th  and safe ty .  Easterbsooke's system i s  designed t o  
l i n k  9 1 1  c a l l s  from t h e  c e l l  s i t e  where they or ig ina te  t o  a pub l i c  safety  
answering point  (PSAP), from which point the  PSAP w i l l  handle  t he  c a l l .  
Easterbrooke i s  compliant with Phase I E911 requirements and i s  poised t o  
m e e t  i t s  Phase I obl igat ions .  Easterbrooke i s  a l so  prepared t o  meet 
Phase I1 E911 requirements. According t o  M r .  McGaw, where t h i s  service 
i s  avai lable ,  consumers t h a t  a r e  stranded on l o c a l  highways can acces's 
emergency serv ices  on a wireless phone, an option t h a t  l o c a l  exchange 
c a r r i e r s  cannot provide, and can take  advantage of roaming f ea tu re s  when 
t r ave l ing .  With USF funding, Easterbrooke can provide customers with 
adequate s igna l  s t r eng th  during emergencies. (Easterbrooke Exhibit 1, 
pp. 7-8) .  

M r .  McGaw explained t h a t  Easterbrooke can and does o f f e r  t he  nine 
se rv i ces  t h a t  are supported by t h e  Federal Universal s e r v i c e  Mechanism 
under Sec t io~ l  254(c )  of the  Act and it w i l l  adver t ise  t he  a v a i l a b i l i t y  of 
those services  using media of general d i s t r i bu t ion ,  i n  accordance with 
Sect ion 2 1 4 ( e ) ( l )  of the  Act. According t o  M r .  McGaw, Easterbrooke 
provides voice grade access t o  the  PSTN through i ts  e x i s t i n g  T-1 
f a c i l i t i e s  connected t o  Verizon; provides l o c a l  usage through i t s  
e x i s t i n g  T-1 f a c i l i t i e s  connected t o  Verizon; o f f e r s  dua l  t one  multi- 
frequency s igna l ing  through i t s  Nortel DMS-100 swi t ch ; ' i s  a b l e  t o  provide 
a single-party s e rv i ce  functional equivalent through t h e  use of i t s  
1icensed.wireless  spectrum; provides access t o  l oca l  emergency services 

 he sec t ions  of the  amended Communications Act of 1934 a t  issue i n  
t h i s  proceeding were a l l  p a r t  of t h e  Telecommunicatio.ns A c t  of  1996 (TA- 
96) .  Different  witnesses r e f e r  t o  the 1934 A c t  o r  TA-96 a s  t h e  Act. 
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through i t s  e x i s t i n g  f a c i l i t i e s ;  .provides access  t o .  o p e r a t o r  services  
through i t s  in te rconnec t ion  agreement wi th  Verizon; p rov ides  access t o  
in terexchange s e r v i c e s  through i t s  agreement wi th  Qwest; r o u t e s  c a l l s  t o  
d i r e c t o r y  a s s i s t a n c e  through i t s  in te rconnec t ion  agreement w i t h  Verizon; 
and provides  t o l l - l i m i t a t i o n  s e r v i c e s  f o r  q u a l i f y i n g  low-income custom- 
ers.  Addi t iona l ly ,  Easterbrooke plans  t o  provide  L i f e l i n e  .and Link-Up 
services t o  e l i g i b l e  low-income subsc r ibe r s .  Easterbrooke intends t o  
o f f e r  a  L i f e l i n e  r a t e  p lan  t h a t  w i l l  provide a "bucketv o f  l o c a l  ( 8 -  
county)  minutes f o r  a  low monthly access  r a t e .  Subscr ibers  w i l l  be ab le  
t o  c a l l  anywhere i n  t h e  W e s t  V i r g i n i a  304 a r e a  code and make c a l l s  
o u t s i d e  of t h a t  'area, which would reduce t h e  permiss ib le  "bucket of 
minutes" a t  i t s  s p e c i f i e d  r a t e  p e r  minute. Subscr ibers  c o u l d  a l s o  e l e c t  
t o  r e s t r i c t  t o l l  c a l l s .  . E a s t e r b r o o k e 8 s  Link-Up r a t e  p lan  w i l l  o f f e r  a  

' p r i c e  reduc t ion  of 50% of t h e  normal a c t i v a t i o n  f e e  ( g e n e r a l l y  $25.00) t o  
e l i g i b l e  s u b s c r i b e r s .  E l i g i b l e  subsc r ibe r s  must m e e t  L i f e l i n e  e l i g i b i l -  
i t y  requirements a n d . t h e  Link-Up reduct ion w i l l  apply t o  o n l y  one l i n e  
p e r  subsc r ibe r .  (Easterbrooke Exhib i t  1, pp. 8-9).  

M r .  McGaw expla ined t h a t  Easterbrooke o f f e r s  a  v a r i e t y  of services  
and r a t e  p lans .  It s e r v i c e s  o f f e r s  inc lude c a l l  wai t ing ,  c a l l  forward- 
ing ,  three-way conference c a l l i n g ,  d e t a i l e d  b i l l i n g  and v o i c e  mail. 
Easterbrooke c u r r e n t l y  has more t h a n  100 d i f f e r e n t  r a t e  p l a n s  i n  e f f e c t ,  
b u t  it i s  c o n s t a n t l y  updating i t s  o f f e r i n g s  t o  r e f l e c t  new promotions. 
M r .  McGaw i d e n t i f i e d  and descr ibed four  genera l  c a t e g o r i e s  o f  p lans  t h a t  
have been a v a i l a b l e  t o  Easterbrooke customers f o r  t h e  p a s t  eighteen 
months and a r e  c u r r e n t l y  subscr ibed t o  by t h e  major i ty  of its customers. 
The Home Advantage Plan Category incorpora tes  seven p lans .  The lowest- 
p r i c e d  p lan ,  a v a i l a b l e  f o r  $19.95 p e r  month, provides  200 anytime minutes 
and 500 n i g h t  and weekend minutes p e r  month and al lows f o r  o n e  companion 
l i n e .  The highes t -pr iced p lan ,  a v a i l a b l e  f o r  $139.95 pe r  month, provides 
2750 anytime minutes and 4,000 n i g h t  and weekend minutes and allows f o r  
two companion l i n e s .  The home c a l l i n g  a r e a  f o r  t h i s  c a t e g o r y  includes 
t h e  e i g h t  c o u n t i e s  i n  c e n t r a l  West Vi rg in ia  which make up WV. RSA 5.  
C a l l s  p laced w i t h i n  t h e  home a r e a  t o  anywhere i n  West V i r g i n i a  incur  no 
a d d i t i o n a l  t o l l  o r  long d i s t a n c e  charges.  Off-network roaming charges of 
$0.25 t o  $0 .40  per c a l l  i n  W e s t  V i rg in ia  and $0.90 pe r  c a l l  outs ide  of 
West . V i r g i n i a  ( p l u s  t o l l  charges)  a r e  a l s o  app l i cab le .  (Easterbrooke 
E x h i b i t  I, p. 9 ) .  

The S t a t e p l u s  Plan  Category includes  4 p lans .  The lowest-priced 
p lan  c o s t  $29.95 p e r  month and o f f e r s  300 anytime minutes, 1000 home 
weekend minutes f o r  t h e  main l i n e  and 4CO home weekend minutes  fo r  a  
companion l i n e ,  w i t h  a maximum of one companion l i n e .  The highes t -pr iced 
p l a n  c o s t s  $79.95 p e r  month and o f f e r s  700 anytime minutes, 400.0 home 
weekend minutes f o r  t h e  main l i n e  and 500 home weekend minutes f o r  
companion l i n e s ,  w i t h  a maximum of two companion l i n e s .  The c a l l i n g  a r e a  
inc ludes  a l l  of West V i r g i n i a  p l u s  n ine  coun t ies  i n  Ohio, Kentucky and 
Maryland. A customer can o r i g i n a t e  o r  terminate  a c a l l  i n  t h e s e  areas 
wi thout  i n c u r r i n g  t o l l  charges.  Off -network roaming charges of $ 0 . 6 0  per  
c a l l  ( p l u s  t o l l  cha rges )  apply.  The D i g i t a l  Freedom ca tegory  includes 
f i v e  p l a n s  ranging i n  p r i c e  and minutes from $25.00 f o r  100 anytime 
minutes p e r  month t o  $90.00 f o r  1000 anytime minutes per  month with 
d i f f e r e n t  maximum rimers of companion l i n e s .  The c a l l i n g  a r e a  includes 
twenty-six s t a t e s  e a s t  of t h e  Miss i s s ipp i  River p l u s  Washington D.C.  and 
t h e  customer can o r i g i n a t e  o r  terminate  a c a l l  anywhere i n  t h e  United 
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S t a t e s  wi thou t  incur r ing  t o l l  charges .  Off-network roaming charges of 
$0.60 p e r  c a l l  apply. F i n a l l y ,  t h e  D i g i t a l  U.S.A. Category o f f e r s  f i v e  
p lans  rang ing  from $28.00 f o r  100 anytime minute p e r  month t o  $128 .OO f o r  
1000 anytime minutes per  month, aga in  wi th  varying numbers o f  companion 
l i n e s .  A customer can o r i g i n a t e  o r  terminate  a c a l l  under these  plans 
anywhere i n  t h e  United S t a t e s  w i t h o u t  incur r ing  roaming o r  l o n g  dis tance  
charges.  (Easterbrooke E x h i b i t  1, pp. 9-10). 

According t o  Mr. McGaw, Easterbrooke i s  one of only a f ew independ- 
e n t  c e l l u l a r  opera to r s  remaining i n  t h e  United S t a t e s .  Eas terbrooke 's  
focus i s  s o l e l y  WV RSA 5 .  It o f f e r s  l o c a l  s e r v i c e s  and c a l l i n g  plans 
t h a t  a r e  t a i l o r e d  t o  l o c a l  needs ,  which d i s t i n g u i s h e s  it f rom nat ional  
and r e g i o n a l  c a r r i e r s .  Unlike ILECs, Easterbrooke can  o f f e r  a la rge  home 
c a l l i n g  a r e a ,  even under i t s  lowest-priced plan. M r .  McGaw b e l i e v e s  t h a t  
Eas te rb rooke ' s  c a l l i n g  plans  and s e r v i c e  o f fe r ings  can p r o v i d e  a v iab le  
a l t e r n a t i v e  o r  adjunct  t o  l o c a l  exchange s e r v i c e .  Addi t ional ly ,  
Eas terbrooke can o f f e r  q u a l i t y  and a f fo rdab le  s e r v i c e s  t o  consumers i n  
a r e a s  where l a n d l i n e  se rv ice  i s  unavai lable .  (Easterbrooke E x h i b i t  1, p. 
11). 

M r .  McGaw be l i eves  tha,t  d e s i g n a t i n g  Easterbrooke a s  a n  ETC i n  t h e  
F r o n t i e r  w i r e  c e n t e r s  i s  i n  t h e  pub l ic  i n t e r e s t .  The e n t r y  of a new 
prov ider  of  telecommunications services i n t o  t h e  m a r k e t  cu r ren t ly  
dominated by an ILEC, such a s  F r o n t i e r ,  w i l l  mot ivate  b o t h  t h e  wireless 
and t h e  w i r e l i n e  e n t i t i e s  i n  t h a t  geographic reg ion  t o  work toward 
cont inued improvement and enhancement of t h e i r  s e r v i c e  o f f e r i n g s  and 
lower p r i c e s ,  a l l  of which w i l l  b e n e f i t  consumers. The des igna t ion  of 
Easterbrooke a s  a n  ETC i n  t h e  p o r t i o n s  of F r o n t i e r ' s  s t u d y  a r e a  which a r e  
co-terminous w i t h  Easterbrooke' s RSA w i l l  not  cause any r e d u c t i o n  i n  t h e  
USF suppor t  t h a t  F ron t i e r  c u r r e n t l y  receives .  Ins tead ,  it w i l l  simply 
encourage t h e  in t roduc t ion  of improved se rv ice  and p r i c i n g  options by 
both  companies, which a l s o  w i l l  b e n e f i t  t h e  pub l ic  i n t e r e s t .  M r .  FlcGaw 
b e l i e v e s  t h a t  an  ETC des igna t ion  f o r  Easterbrooke would enhance t h e  value 
of t h e  e n t i r e  telephone network i n  West Vi rg in ia .  (Eas terbrooke Exhibit 
1, p. 11). 

M r .  McGaw a l s o  explained t h a t ,  wi th  USF support ,  Eas terbrooke could 
provide  consumers with a v i a b l e  a l t e r n a t i v e  t o  l o c a l  exchange service.  
Customers would have t h e  o p t i o n  of choosing w i r e l e s s  s e r v i c e  as  t h e i r  
primary means of communication and could s e l e c t  a r a t e  p l a n  and  services  
t h a t  b z s t  m e e t  t h e i r  needs. Ccnsumers w i l l  a l s c  b e n e f i t  f rom improved 
t echno log ies  and longer b a t t e r y  l i f e .  M r .  McGaw b e l i e v e s  t h a t  the 
a v a i l a b i l i t y  of a £  f 0rdabI.e h igh-qua l i ty  wi re less  s e r v i c e  is espec ia l ly  
important  t o  promote hea l th  and s a f e t y  i n  r u r a l  a reas  where wire l ine  
s e r v i c e s  i s  physica l ly  unava i l ab le .  M r .  M C G ~ W  t e s t i f i e d  t h a t  
Eas terbrooke i s  committed t o  expanding i t s  coverage and providing t h e  
b e s t  p o s s i b l e  s e r v i c e  f o r  i ts  customers, which he b e l i e v e s  i s  dernon- 
s t r a t e d  by Easterbrooke 's  a t t e m p t s  t o  amend t h e  F C C ' s  c e l l u l a r  build-out 
and unserved a r e a  ru les  t o  f a c i l i t a t e  cons t ruc t ion  i n  t h e  Q u i t e  Zone, 
al though t h e r e  w a s  no f e d e r a l  ' requirement t h a t  it do so .  USF funding 
w i l l  a l low Easterbrooke t o  b u i l d  a more robust  network t h a t  w i l l  provide 
consumers w i t h  more r e l i a b l e  and comprehensive se rv ice .  (Easterbrooke 
E x h i b i t  1, p.  1 2 ) .  
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M r .  McGaw a l s o  d iscussed E a s t e r b r o o k e ' s  r e l i a b i l i t y .  According t o  
M r .  McGaw, t h e  c a l l  completion r a t e  f o r  consecutive F r i d a y s  over an 
eight-week p e r i o d  i n  October and November 2003 was 98.58%, o r  a 1.42% 
b lock ing  r a t e .  Eas terbrooke ' s performance was w e l l  w i t h i n  t h e  indus t ry '  s 
s t andards  f o r  c a l l  blocking.  I n  t h e  e v e n t  of a major e l e c t r i c a l  outage, 
a l l  of  E a s t e r b r o o k e ' s  c e l l  s i t e s  a r e  equipped w i t h  b a t t e r y  backup which 
can provide  e i g h t  hours of power and /o r  a genera to r  t h a t  can run 
unattended f o r  s i x  days o r  150 hours .  C e l l  s i tes a r e  r o u t i n e l y  main- 
t a i n e d  and ou tages  a r e  r a r e  and usua l ly  of s h o r t  dura t ion .  
E a s t e r b r o o k e ' s  WV RSA 5 switch has never  experienced an unplanned outage 
and t h e  planned down-time' f o r  p e r i o d i c  maintenance i s  r a r e .  To t h e  
e x t e n t  t h a t  o u t a g e s  do occur, t h e y  u s u a l l y  r e s u l t  from an e x t e r n a l  event, 
such a s  a l i g h t i n g  s t r i k e  o r  wind damage, and a r e  a t t e n d e d  t o  immedi- 
a t e l y .  Eas te rb rooke  u t i l i z e s  an a larm monitoring system t h a t  pages t h e  
on-duty t e c h n i c i a n  and a l e r t s  management. M r .  McGaw t e s t i f i e d  t h a t  
c u r r e n t  and p r o s p e c t i v e  customers can  c o n t a c t  customer s e r v i c e  t o l l - f r e e  
dur ing  r e g u l a r  b u s i n e s s  hours o r  by d i a l i n g  611 from a w i r e l e s s  phone. 
I f  t h e  customer i s  making t h e  c a l l  from a w i r e l e s s  phone o r  c a l l i n g  from 
h i s  home a r e a ,  t h e  c a l l  i s  f r e e .  Customers can a l s o  s e e k  a s s i s t a n c e  by 
e-mail or i n  p e r s o n  by v i s i t i n g  r e t a i l  s t o r e s  i n  E l k i n s ,  Buckhannon o r  
Summersville, West Vi rg in ia .  Eas terbrooke customers a l s o  are  allowed t o  
choose from a v a r i e t y  of an i log  o r  d i g i t a l  handheld and t r a n s p o r t a b l e  
phones. (Eas te rb rooke  Exhibi t  1, pp. 12-13). 

M r .  McGaw t e s t i f i e d  t h a t  Eas terbrooke w i l l  i n s u r e  t h a t  it can 
provide s e r v i c e  upon reques t  from customers,  whether t h e  r e q u e s t  comes 
from customers l o c a t e d  o u t s i d e  of i t s  s i g n a l  coverage a r e a  o r  within i t s  
coverage a r e a  who simply cannot r e c e i v e  an  adequate s i g n a l .  I t  intends 
t o  use i t s  f e d e r a l  support  t o  improve s e r v i c e  f o r  a s  many of i t s  
customers a s  p o s s i b l e  and t o  p rov ide  s e r v i c e  t o  a s  many request ing 
customers a s  p o s s i b l e .  I f  a customer wi th in  Easterbrooke ' s e x i s t i n g  
network makes a s e r v i c e  r eques t ,  Easterbrooke w i l l  p r o v i d e  service  
immediately. I f  a r eques t  i s  genera ted  by a cus tomer  within 
Eas te rb rooke ' s  au thor ized  s e r v i c e  a r e a  who i s  not  r e c e i v i n g  service ,  
Easterbrooke w i l l  i n i t i a t e  steps t o  provide s e r v i c e ,  including 
(1) modifying o r  r ep lac ing  equipment; ( 2 )  deploying a roof-mounted 
antenna o r  o t h e r  network equipment; ( 3 )  making adjustments t o  t h e  nearest  
c e l l  s i t e ;  ( 4 )  employing a c e l l  ex tender  o r  r epea te r ;  ( 5  ) adjus t ing  
network o r  customer f a c i l i t i e s ;  ( 6 )  providing r e s o l d  s e r v i c e s  of o ther  
c a r r i e r s  t h a t  have  a v a i l a b l e  f a c i l i t i e s  ; o r  ( 7  ) determining whether an 
a d d i t i o n a l  c e l l  s i t e  can be cons t ruc ted  t o  provide s e r v i c e ,  a n d  evaluat- 
i n g  t h e  c o s t  and b e n e f i t s  of u s i n g  high-cost, support t o  se-rve p a r t i e s  
through t h a t  a d d i t i o n a l  c e l l  s i te .  According t o  Mr. McGaw, i f  the re  i s  
no p o s s i b i l i t y  of providing service s h o r t  of c o n s t r u c t i n g  a new c e l l  
s i te ,  Eas te rb rooke  w i l l  submit t h e  p r o j e c t e d  c o s t  of c o n s t r u c t i o n ,  and 
i t s  de te rmina t ions  a s  t o  whether t h e  r e q u e s t  f o r  s e r v i c e  is reasonable 
and whether h igh-cos t  funds should be  expended t o  s a t i s f y  t h e  reques t ,  t o  
t h e  Pub l i c  S e r v i c e  Commission f o r  review. (Easterbrooke E x h i b i t  1, pp. 
13-14). 

On cross-examination,  M r .  McGaw f u r t h e r  exp la ined  t h a t ,  with 
Universa l  S e r v i c e  funds,  Easterbrooke can bu i ld  o u t  o r  expand i t s  
i n f r a s t r u c t u r e  i n  o r d e r  t o  expand t h e  s e r v i c e  it provides i n  i t s  l icensed 
s e r v i c e  area. H e  f u r t h e r  exp la ined  t h a t ,  between 2001 and 2003, 
Easterbrooke h a s  s p e n t  between- 3 . 4  m i l l i o n  d o l l a r s  and 4 . 9  mi l l ion  
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d o l l a r s  per  year  i n  i n f r a s t r u c t u r e  investment. The expenditures have 
tended t o  increased i n  recent  years .  T I  pp. 21-22). In 2 0 0 4 ,  
Easterbrooke'  s c a p i t a l  expenditures w i l l  be t h e  h ighes t  eve r ,  par t ly  
assoc ia ted  wi th  the  addi t ion of t h e  GSM Switch i n  Summersville. M r .  
McGaw has  no problem with committing t o  use Universal Serv ice  funds as 
-an incrementa l  investment over and above Easterbrooke' s h i s to r i ca l  
c a p i t a l  expenditures.  ( T r . ,  p. 22) .  M r .  McGaw be l ieves  t h a t  
Easterbrooke w i l l  probably have a need f o r  more in£  r a s t r u c t u r e  investment 
than i t ' h a s  i n  t h e  past .  ( T r . ,  pp. 23-24) .  

Cur ren t ly ,  Easterbrooke has 39  c e l l  towers i n  i ts  s e r v i c e  area and 
i s  working t o  i n s t a l l  f i ve  ( 5 )  more i n  2004. Easterbrooke wants t o  build 
a s  many towers a s  can be financed. M r .  McGaw doesn' t know how many 
towers Easterbrooke would cons t ruc t  i n  i t s  f i r s t  year  a f t e r  obtaining 
e l i g i b l e  telecommunications c a r r i e r  designation. ( T r . ,  p.  2 4 ) .  He 
explained t h a t ,  on average, inc lud ing  the cos t  of acqu i r ing  r ights  t o  
proper ty  t o  p u t  up a tower, it c o s t s  approximately $250,000 t o  $300,000 
t o  a c t u a l l y  b u i l d  a c e l l  tower. The vast  major i ty  of Easterbrookers 
towers were constructed by Easterbrooke, not co-located. (Tr . ,  pp. 24- 
25).  I n  t h e  J o i n t  S t ipu la t ion  and Agreement f o r  P a r t i a l  Settlement, 
Easterbrooke committed t o  work with Staff and t h e  CAD t o  review i t s  
Universal  Serv ice  Fund expenditures.  ( T r . ,  p. 25) .  

M r .  McGaw s t a t ed  t h a t  Easterbrooke has experienced c e l l  tower 
outages s ince  1990. However, t h e  s i t u a t i o n  has improved s ign i f i can t ly  as 
Easterbrooke has  improved t h e  fundamental backbone of k t s  network. The 
primary cause of outages i s  probably microwave f a i l u r e  i n  terms of 
t r ansmi t t i ng  c a l l s  back t o  t he  switch. These outages a r e  usually 
su f f e red  i n  win te r  due t o  weather i s sues .  Easterbrooke only experiences 
a couple of outages during a year .  Mr. McCaw explained t h a t  the 
Easterbrooke system has a g rea t  dea l  of redundancy and, o f t e n ,  outages 
can be r epa i r ed  rapidly,  wi th in  f i v e  t o  s i x  hours, a l though some take 

' longer .  Because of topography, t h e r e  a r e  not t h a t  many a r e a s  where one 
c e l l  tower can  pick up and t ransmi t  s ignals  from a tower t h a t  i s  out of 
service .  The Easterbrooke system i s  cal led a " s t r i n g  of pearls" 
s t r u c t u r e ,  which means t h a t  Easterbrookers towers a r e  s e t  more or  l ess  i n  
a l i n e ,  as  compared t o  an urban environment, where a company might have 
four o r  f i v e  e e l 1  s i t e s  c lus te red  together  and whqre it might be possible 
f o r  one tower t o  pick up transmissions from a tower t h a t  i s  suffer ing an 
outage. ' ( T r  . , pp. 25-27 ) . M r .  McGaw t e s t i f i e d  t h a t  topography has a 
major impact i n  t h i s  market i n  p a r t i c u l a r .  ( T r  . , p. 27 ) . 

YE, McGaw explained t h a t  Easterbrooke has an interconnection 
agreement wi th  Verizon, but does not have an interconnect ion with 
F ron t i e r .  The interconnection po in t  between Easterbrooke and Verizon i s  
a t  two "V" tandems, one i n  Clarksburg and the o ther  e i t h e r  i n  Charleston 
o r  Summersville . ( T r  . , pp. 27-28 ) . The Clarksburg tandem provides 
interconnect ion with Verizon i n  t h e  northern (Clarksburg) LATA while the 
Charleston o r  Summerville tandem provides interconnection w i t h  Verizon i n  
t he  southern (Charleston) LATA. (Tr . ,  p. 2 8 ) .  According t o  M r .  McCaw, 
Easterbrooke hasn ' t  requested an interconnection agreement w i t h  Frontier 
and F r o n t i e r  hasn ' t  requested one with  Easterbrooke. ( T r a I  p .  31).  

M r .  McGaw acknowledged t h a t  a c e l l  tower outage would a f fec t  the 
provis ion of 9 1 1  service t o  customers who access t h a t  c e l l  tower. If the 
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site is down, it's the same as if the site didn't exist. The same is 
true with dead spots. If a customer is mobile and making a call to 911, 
if the customer enters a dead spot, the customer could lose that call to 
911. (Tr., p. 32). Mr. McGaw testified that Easterbrooke has never 
received complaints from any of its subscribers that they are unable to 
place calls to or receive calls from a Frontier customer using his or her 
Frontier landline phone. Further, Frontier hasn't complained to 
Easterbrooke that any Frontier customers have been unable to place calls 
to or receive calls from Easterbrooke customers using their Easterbrooke 
wireless phones. Frontier has never approached Easterbrooke to request 
that it enter into an interconnection agreement with Frontier. According 
to Mr. McGaw, there is no factor that he knows of preventing Frontier 
from requesting an interconnection agreement with Easterbrooke. Mr. 
McGaw further testified that Easterbrooke's lack of an interconnection 
agreement with Frontier does not preclude or impede Easterbrooke's 
ability to offer any of the nine supported services identified in Section 
54.101 of the Federal Communications Commission's rules. (Tr., pp. 38- 
40). According to Mr. McGaw, a carrier like Easterbrooke could not 
possibly enter into an interconnection agreement with every ILEC in the 
country. He explained that the point of the public network is to avoid 
that problem. He further testified that Easterbrookers receipt of 
Universal Service Fund support will permit it to construct facilities in 
high cost sectors of its licensed service area. (Tr., p. 40). 

According to Mr. McGaw, the high cost regions covered by 
Easterbrookers petition in this case are geographic regions that could be 
visited by persons who might live or work in the low cost centers of 
Easterbrooke's service areas. When people travel by car to the high cost 
areas they could get access from Easterbrooke to the nine Universal 
Service Fund supported services, even though they are not standing next 
to a Frontier landline telephone. Mr. McGaw believes that ETC designa- 
tion for Easterbrooke is consistent with and in fur.t=herance of the public 
interest, because of Easterbrooke's ability to expand its network and 
reach out to areas that previously had no coverage, which will then 
provide access to the nine supported services, plus others, to many more 
people. He further pointed out that landlines also suffer outages in bad 
weather and customers served by those landlines then cannot contact the 
911 services. (Tr., pp. 40-42). 

Mr. McGaw pointed out that Easterbrooke won't get a dime due to its 
eligible telecommunications carrier designation unless customers actually 
subscribe to its service. Easterbrooke does have an existing customer 
base, including customers in high-cost rural areas. Other carriers also 
may have existing customers in high-cost rural areas. The fact that 
~asterbrooke has an existing network and customers does not mean that it 
will continue to incrementally improve the network absent those Universal 
Service Funds. (Tr., pp. 43-44). 

The next witness to present testimony in this proceeding was Don J. 
wood, a principal in the firm of Wood and Wood, ari economic and financial 
consulting f i n  in Georgia. Mr. Wood provides economic and regulatory 
analysis of the telecommunications, cab1.e and other related industries 
with an emphasis on economic policy, competitive market development and 
cost-of-service issues. Mr. Wood has extensive experience in the 
telecommunications industry and has a.scholastic background in finance.. 
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and macroeconomics from Emery University and the College of William and 
Mary. He has testified extensively before regulatory commissions in 
thirty-six states, the District of Columbia and Puerto Rico, as well as 
in state and federal courts and before the Federal Communications 
Commission. (Easterbrooke Exhibit 2A, pages 1-2 and attached Exhibit 
DJW-1). Mr. Wood is very familiar with the universal service mechanism. 
(Easterbrooke Exhibit 2A, pages 2-3) .  

Mr. Wood explained that granting eligible telecommunications carrier 
designation to Easterbrooke will provide benefits to customers in both 
the short term and the long term. Customers or/and users will benefit in 
the short term from having a choice of suppliers representing different 
technologies, which will allow them to choose the technology that best 
meets their needs. They will also be able td select from a broader array 
of service and pricing plans, again choosing a plan that best meets their 
individual needs. Over the long term, consumers will benefit as 
competitive market forces make a11 providers, including the incumbent 
local exchange carriers, more efficient and responsive to customer needs. 
Mr. Wood explained that the Federal Communications Commission has 
previously concluded that the entry of an additional eligible telecommu- 
nications carrier into a rural area can provide incentive to the 
incumbent to implement new operating efficiencies, lower prices and 
provide better service to its customers and that there was no merit in 
arguments that the designation of an additional eligible telecommunica- 
tions carrier in a rural area would reduce investment incentives, 
increase prices or reduce the service quality of the incumbent local 
exchange carriers. (Easterbrooke Exhibit ZA, p. 5). 

while Mr. Wood believes that the short term benefits of competitive 
entry, such as lower prices, new service offerings, the availability of 
different technology and the ability to diversify among suppliers are 
important, the long term economic benefits of competition represent an 
equally important source of potential gain for the oonsurners .of telecom- 
munications services in rural areas and for rural economic development. 
(Easterbrooke ~xhibit 2A, pp. 5-6). 

Mr. Wood believes that the existence of competitive alternatives in 
rural areas is more important than competition in urban or suburban areas 
for two reasons. First, the existence of competitive options for 
telecommunications services, particularly the availability of wireless 
service, is important for rural economic development. He explained that, 
when making decisions regarding investment or relocation, companies 
consider the availability of telecommunications services in a given area. 
Reliable voice services, data services and wireless services with 
sufficient coverage all play a role in this process. In order to compete 
with the urban and suburban areas to attract investment and jobs, rural 
areas must have these service available. (Easterbrooke Exhibit 2A, pp. 
6-7). Mr. .Wood also explained that the availability of affordable and 
high quality wireless service is important in rural areas for health and 
safety reasons. He testified that reliable mobile communications have a 
level of importance for people who live and work in rural areas ,that 
people living in urban areas often fail to appreciate. The availability 
of the highest quality wireline service is no substitute for a mobile 
service with broad geographic coverage, simply because the wireline 
service. is often physically not there when needed. In an area where 
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fields being worked are far from the road and where wireline phones along 
the roadway are few and far between, the availability of wireless 
communications can literally save a life. (Easterbrooke Exhibit 2A, p. 
7 )  

Mr. Wood conf inned that customers of Easterbrooke services are able 
to make calls to Frontier customers, explaining that the ability of the 
customers served by each company to make calls. to the customers of the 
other company will not change as a result of Easterbrooke's designation 
as an eligible telecommunications carrier. The existing network and 
interconnection agreement between Easterbrooke and Verizon will continue 
to be in place so the customers can make these calls. (Easterbrooke 
Exhibit 2A, p. 8). 

Mr. Wood emphasized that, with respect to the public interest issue 
involved in designating an additional eligible telecommunications carrier 
in a rural telephone company area, it is the interest of the public, the 
consumers of telecommunications service, that must be considered. He 
believes that the interests of the individual carriers or categorizes of 
carriers are not significant elements in the public interest determina- 
tion, which he believes is consistent with the FCC's stated policy of 
"competitive neutrality" in the rural universal service mechanism. 
(Easterbrooke Exhibit 2A, p. 9). 

Mr. Wood testified that he 'has done economic development work in 
rural Georgia, which. faces many of the same issues that are being faced 
by West Virginia. He testified that wireless conununications represent 
the kind of infrastructure that businesses look at in terms of making 
decisions on where to locate or construct plants. A lot of companies are 
looking at wireless infrastructure, 'and .specifically looking at high 
speed data service capability, when they make their decisions on 
construction or location. Mr. Wood believes that an investment in 
wireless infrastructure is an investment for everyone who lives and works 
in these areas. . (Tr., pp. 50-51). He also emphasized the health and 
safety benefits for these areas because of the broader coverage of 
wireless service versus wireline services. All of these. benefits are 
associated with investing in infrastructure. (Tr., pp. 51-52). While he 
acknowledged that the benefits of access to high speed services and 
.alternative types of services could be true for.any area, in urban areas 
that infrastructu.re is largely in place. It's not really in place in 
rural areas. In order to make rural areas attractive, the areas have to 
have the wireless infrastructure in place. He noted that these areas are 
already attractive to a degree because of land prices and the labor 
force, but more is required to allow, them to compete with urban and 
suburban areas. (Tr., pp. 61-61). He emphasized that the need for 
network build-out is particularly true for rural areas. The current lack 
of choices and options in rural high cost areas makes it that much more 
of a benefit to build out a network In those areas. He believes that's 
really what's embodied in the Telecommunications Act of 199  6, when one 
talks about opening rural markets and' insuring service availability 
comparable to rural areas. (Tr., p.. 62) . 

Mr. Wood agreed that, in some areas, Easterbrooke now competes with 
Frontier for customers. The receipt of Universal Service Funds would put 
Easterbrooke on a more equal footing and provide it with more of an 
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a b i l i t y  t o  provide a viable  s u b s t i t u t e  service f o r  more customers i n  more 
a r eas .  For some customers, Easterbrooke can ' t  compete now. For others, 
Easterbrooke w i l l  have t o  b u i l d  ou t  i t s  network t o  be a b l e  t o  compete, 
j u s t  a s  it took time f o r  F r o n t i e r  t o  build out i t s  own network. Where 
Easterbrooke has b u i l t  i t s  network out and has s i g n a l  coverage, 
Easterbrooke i s  i n  competition-with Frontier t o  provide l o c a l  service t o  
t h e  customers i n  t he  area. I f  Easterbrooke obtains  e l i g i b l e  telecommuni- 
c a t i o n s  c a r r i e r  designation, it w i l l  be i n  competition with Frontier t o  
even a g r e a t e r  degree. ( T r . ,  pp. 80-81). 

The next witness t o  presen t  d i r e c t  testimony was J. Michael Swatts, 
t h e  S t a t e  Government of A f f a i r s  Directors f o r  seven of Front ier ' s  
sou theas te rn  s t a t e s ,  including West Virginia. M r .  Swatts has had an 
ex t ens ive  telecommunications ca ree r ,  beginning with GTE and then, 
fol lowing F r o n t i e r ' s  acqu i s i t i on  of the  GTE prope r t i e s  i n  1 9 9 4 ,  with 
F r o n t i e r .  (F ron t i e r  Exhibit  2 ,  pp. 2-3). Front ie r  i s  a l o c a l  exchange 
c a r r i e r  providing service t o  customers i n  t h i r t y - fou r  ( 3 4 )  of West 
V i rg in i a '  s f i f  ty-f ive (55 ) count ies .  It has t h r e e  designated study 
a r e a s ,  B lue f i e ld ,  S t .  Mary's and Mountain S ta te .  F r o n t i e r  i s  a rura l  
te lephone company or RTC i n  each of those study a reas  and has f i l ed  a 
Universal  Serv ice  Fund disaggregation plan f o r  each s tudy a r e a .  Exhibit 
3 a t tached  t o  Front ier  Exhib i t  2 is  a t a b l e  prepared by M r .  Swatts 
showing t h e  exchanges and count ies  included wi th in  each o f  the study 
a r e a s ,  along- with the c o s t  zone of each exchange under t h e  
d i saggrega t ions  plans. F ron t i e r  i s  the incumbent l o c a l  exchange car r ie r  
and c a r r i e r  of l a s t  r e so r t  i n  i t s  three study a reas  and i t  has been 
designated a s  a e l i g ib l e  telecommunications c a r r i e r  and receives 
Universal  Service  Funds i n  a11 t h r e e  of i t s  study a reas .  (Frontier 
Exh ib i t  2 ,  pp. 4-5). 

According t o  M r .  Swatts, Front ie r  exceeds t h e  requirements fo r  
providing t h e  nine services supported by the  Federal  Universal  Service 
Fund throughout i t s  three skudy a reas .  For example, F r o n t i e r  provides 
equa l  access ins tead  of j u s t  t h e  required access t o  an interexchange 
c a r r i e r .  This  allows customers t o  s e l ec t  t h e  long d i s t ance  c a r r i e r  they 
wish t o  use. Front ier  a l so  provides several  c a l l i n g  p l a n s ,  including 
unl imi ted  l o c a l  ca l l ing  f o r  a f l a t  monthly f ee  wi th in  c a l l i n g  scopes 
def inec! i n  accordance with t h e  Commission ' s long-standing Winf i e l d  plan. 
F r o n t i e r  a l s o  exceeds the  requirement t o  provide some form of t o l l  
l i m i t a t i o n  by offer ing severa l  opt ions .  Customers can choose t o  block 
a l l  d i r ec t -d i a l ed  t o l l  c a l l s  o r  t o  select ively block o the r  types  of t o l l  
c a l l s ,  such a s  900 or  976 numbers. Frontier,  a l s o  o f f e r s  c a l l  screening 
s e r v i c e s ,  which allow customers t o  regulate  t o l l  charges by blocking 
incoming c o l l e c t  c a l l s  and by preventing third-party b i l l e d  ca l l s  from 
being charged t o  t h e i r  account. Front ier  a l so  o f f e r s  s o f t  d i a l  tone t o  
customers dur ing .temporary disconnect periods so they w i l l  have access t o  
911 emergency services .  A l l  of F ron t i e r ' s  l oca l  exchange services  are 
r egu la t ed  by t h e  Commission. (F ron t i e r  Exhibit 2 ,  pp. 5-6) .  

M r .  Swatts explained t h a t  t h e  Public Service Commission regulates 
F r o n t i e r  i n  a number of ways, including regulat ing F r o n t i e r ' s  ra tes  
through an incent ive  regulat ion plan ( I R P )  f o r  Front ie r .  I n  each IRP,  
t h e  Commission adjusts  F ron t i e r ' s  r a t e s  and requires  it t o  make certain 
t ypes  and amounts of investment i n  in£ r a s t ruc tu re  . The Commission 
s o m e t b e s  r equ i r e s  Frontier t o  extend exis t ing se rv ices  o r  provide new 
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services that Frontier would not o-kherwise be required to provide, as a 
condition of an IRP. The Commission also has adopted its Rules and 
Requlations for the Government. of Telephone Utilities, which regulate 
Frontier's quality of service, 'impose certain reporting requirement and 
provide customer protections regarding disconnection of service and other 
things. The Commission also regulates Frontier through general orders 
and the tariff process. (Frontier Exhibit 2, pp. 6 - 7 ) .  

Mr. Swatts explained that Frontier voluntarily exceeds the minimum 
requirement established by the Federal Communications Commission for 
eligible telecommunications carriers, in some cases because it wants to 
provide high quality service to its customers or because it has agreed to 
do so as a condition of receiving other benefits in an IRP. Because of 
state regulatory requirements, however, Frontier has no choice but to 
exceed some of the Federal minimum requirements for eligible telecommuni- 
cations carriers, such as the requirements to provide equal access and to 
comply with the WinfieLd plan. According to Mr. Swatts, all of the 
regulations and the provision of Universal Service funds to Frontier 
insure that customers receive a consistently high quality of service at 
affordable rates. They also assure customers the ability to address 
service problems quickly and effectively and provide fair treatment of 
customers. (~rontier Exhibit 2, pp. 7-8). 

Frontier's Universal Service Fund receipts effectively reduce the 
rates that Frontier otherwise would charge its customers. All incumbent 
local exchange carrier ETCs are subject to the full array of Commission 
regulations to which Frontier is subject, although the Commission uses 
rate of return regulation to regulate the rates of incumbents other than 
Frontier and Verizon. Wireline competitive local exchange carriers 
(CLECs) also are subject to these requirements, except that the Commis- 
sion does not regulate their rates. However, Easterbrooke is not subject 
to these same requirements. The Commission does not regulate 
Easterbrooke ' s rates and does not require Easterbrooke to file tariffs , 
provide equal access or comply with the Winfield plan. Additionally, the 
commission's Telephone Rules exempt wireless carriers from some of their 
provisions, principally related to disconnection of service for nonpay- 
ment, deferred payment plans, the taking of deposits and other types of 
customer protections. (Frontier Exhibit 2, pp. 8 - 9 ) .  

According to Mr. Swatts, Easterbrooke does not compete with 
Frontier. Mr. Swatts doubts that Frontier's customers will be giving up 
their wireline phones even if they have a wireless phone. He explained 
that West Virginians who have wireless phones also tend to have a 
wirelkne phone and they use those two telephones for different purposes 
and in different ways.. He believes that West Virginia consumers do not 
view wireless and wireline services to be substitutes or competitors. 
Therefore, in its strategic planning, Frontier does not consider wireless 
services and does not market in response to Easterbrooke ' s promotions, 
although it aggressively markets in response to competitive entry by 
carriers that offer substitute service, such as Hardy Telephone Company 
or Fibernet. (Frontier Exhibit 2, pp. 9-10). 

Mr. Swatts is of the opinion that the service offered by 
Easterbrooke does not satisfy the minimum requirements for being an 
eligible telecommunications carrier. First, Easterbrooke has not entered 
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into an interconnection agreement with Prontier to exchange traffic in 
accordance with Section 251 of the Communications Act. Instead, it 
routes traffic to Frontier via tandems operated by Verizon, without 
paying Frontier reciprocal compensation. Mr. Swatts believes that, until 
Easterbrooke enters into an interconnection agreement with Frontier, it 
should not be considered to provide access to the public switched 
telephone network, which is one of the nine services Easterbrooke must 
provide in order to become an eligible telecommunications carrier. 
(Frontier Exhibit 2, p. 10 ) . Further, Easterbrooke has no ability to 
provide the nine supported services in those portions of Frontier's study 
areas outside of its wireless licensed areas. It has not entered into an 
interconnection agreement with Frontier that would allow it to provide 
service outside of its wireless licensed service area and it neither 
offers nox advertises services in the.part of Frontier's study areas that 
lie outside its wireless licensed area. (Frontier Exhibit 2, pp. 10-11). 

Mr. Swatts is of the opinion that it is not in the public interest 
to designate Easterbrooke as an eligible telecommunications carrier in 
~rontier's study areas. Principally, he believes that it make no 
economic sense to provide universal service support to more than one area 
and one carrier in Frontier's study areas because those areas are costly 
to serve and each one qualifies for federal high cost support, According 
to Mr. Swatts, when a study area qualifies for high cost support, this 
constitutes an implicit finding that, but for the Universal Service Fund, 
quality telephone service would not be available in that area at rates 
comparable to those charged in urban areas. He believes that, if a study 
area cannot support even one carrier without Universal Service Funds, it 
make no economic or policy sense to support additional carriers in that 
area. He believes this is especially true because the customers 
ultimately provide the monies to go into the Universal Service Fund for 
redistribution. (Frontier Exhibit 2, p. 11). According to Mr. Swatts, 
the fundamental purpose of Universal Service Fund support is to insure 
that telephone service is available in high cost areas where otherwise 
there would be no service. That objective has already been achieved. He 
believes that Universal Service support should not be used simply to 
foster competition or insure the viability of a competitor. He argued 
that, since Easterbrooke does not compete with Frontier, any Universal 
service Fund support it receives presumably would be used to enable it to 
more effectively compete with other wireless carriers. According to Mr. 
Swatts, this is not an appropriate use of Universal Service Fund monies 
nor is it in the public interest. (Frontier Exhibit 2 ,  pp, 11-12); 

While Mr. Swatts acknowledged that it would be a good thing to have 
wireless services, and services such as high speed internet and other 
high speed data services, available everywhere in the state, doing so 
would require massive subsidies in the areas that Frontier services. He 
pointed out that Congress and the Federal Communications Commission have 
made the policy decision to allow the Federal Universal Service Fund-to 
support only the nine specified services. Once those services are 
available in a high cost area at rates comparable to those charged in 
more urban areas, the Federal Universal Service Fund had fulfilled its 
obligation. He stated that, if the Public Service Conykssion wants to 
support additional services, it should consider the creation of a state 
Universal Service Fund to promote those policy goals. (Frontier Exh,ibit 
2, p.  12). 
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According t o  M r .  Swatts, t h e  areas served by Front ie r  i n  a l l  t h r e e  
of i t s  study areas  a r e  s o  c o s t l y  t o  serve,  t h a t ,  wi thout  Universal 
Service  Fund support ,  F r o n t i e r  could not maintain i t s  seriTice qua l i ty  
l e v e l  and r a t e s .  Rates .would have t o  r i s e  t o  a l e v e l  t h a t  f e w ,  i f  any, 
of i t s  customers would be w i l l i n g  t o  pay. According t o  M r .  Swatts ,  under 
F ron t i e r ' s  Universal Service  Fund disaggregation plan,  which t a r g e t s  
Universal .  Service Fund monies t o  the  most c o s t l y  a reas ,  some of Fron- 
t i e r ' s  wire cen te rs  rece ive  over $100.00 of support  per l i n e  per month. 
( ~ r o n t i e r  Exhibit  2 ,  p. 1 3 ) .  

Mr. Swatts t e s t i f i e d  t h a t  t h e r e  a re  a l s o  o the r  reasons why designat- 
i n g  Easterbrooke a s  an e l i g i b l e  telecommunications c a r r i e r  i n  Front ie r ' s  
s tudy areas  i s  not i n  t h e  publ ic  i n t e r e s t .  According t o  Mr. Swatts, 
providing Universal Service Fund monies t o  Easterbrooke w i l l  provide it 
wi th  a windfall .  Universal  Service Fund support  only r ecen t ly  became 
ava i l ab l e  t o  wi re less  c a r r i e r s .  However, t h e i r  business plans were 
es tab l i shed  and t h e i r  r a t e s  were set without r e l i a n c e  on or  t h e  expecta- 
t i o n  of receiving Universal  Service Funds. Therefore, giving them 
Universal  Service Fund support  i s  a windfall .  (F ron t i e r  Exhib i t  2 ,  p .  
1 3 ) .  Addit ionally,  Easterbrooke and other w i r e l e s s  c a r r i e r s  licensed t o  
s e rv i ce  r u r a l  areas  have an a b i l i t y  t o  cream sk in  o r  a r b i t r a g e  t h e  
Universal  Service Fund mechanism by obtaining too  much Universal  Service 
Fund support r e l a t i v e  t o  t h e  areas  they serve and t h e i r  costs .  H e  
be l ieves  t h i s  i s  poss ib le  because addi t ional  e l i g i b l e  telecomrnunications 
c a r r i e r s  receive t h e  same amount of Universal Service funding t h a t  
F ron t i e r  receives on a per - l ine  bas i s .  This per - l ine  amount i s  based on 
t h e  b i l l i n g  address of t h e  customer. Further,  Easterbrooke's  service i s  
mobile. Thus, these  f a c t o r s  together  allow Easterbrooke t o  receive 
support  t h a t  i s  ta rge ted  t o  t h e  highest-cost a reas  whi le  ac tua l ly  
providing se rv ice  i n  t h e  lowest-cost areas.  M r .  Swatts bel ieves  t h a t  
t h i s  i s  an unavoidable outcome given the  mobile na ture  of Easterbrooke's  
s e rv i ce .  Further,  Easterbrooke would receive support  based o n  the  c o s t s  
of wi re l ine  technology, which i s  generally higher than wi r e l e s s  technol- 
ogy. (Front ie r  ~ x h i b i t  2 ,  page 1 4 ) .  

According t o  M r .  Swatts , Front ier  ' s dis.aggregation p l a n  did n o t  
so lve  t h e  cream skimming problem with respec t  t o  w i r e l e s s  c a r r i e r s .  
F ron t i e r ' s  plan t a r g e t s  i t s  Universal Service Fund r ece ip t s  s o  t h a t  most 
of t h e  support goes t o  t h e  highest-cost  a r ea s  t o  serve,  where, he 
be l ieves ,  Easterbrooke i s  l e a s t  l i k e l y  t o  have s igna l  coverage, while 
l i t t l e  o r  no support i s  t a rge t ed  t o  the  lower-cost por t ions  of Front ie r ' s  
s e rv i ce  area,  which i s  where Easterbrooke i s  most l i k e l y  t o  have s i g n a l  
coverage. Whenever Easterbrooke s igns  up a customer who l i v e s  i n  a high- 
c o s t  wire  center ,  it rece ives  t h e  amount of support  t a rge ted  t o  tha t  w i r e  
c e n t e r ,  even i f  it only provides service  t o  t he  customer when he o r  she  
v i s i t s  a low-cost area  where t he re  i s  s i gna l  coverage. M r .  Swatts 
a s s e r t e d  t h a t  Front ie r  was not  suggesting t h a t  Easterbrooke had any ill 
. in t en t ,  but Front ie r  be l ieves  t h a t  t h e  cream skimming and windfal l  
problems occur a s  a r e s u l t  of t he  inherent ly  mobile nature of  wireless  
s e rv i ce .  Because of t h e  mobile nature  of wi re less  se rv ice ,  customers who 
have no coverage a t  t h e i r  b i l l i n g  address o f ten  buy wi re less  se rv ice  
anyway i n  order.  t o  be ab l e  t o  use it away from home. . M r .  Swatts a l s o  
argued t h a t  few wireless  customers use t h e i r  w i r e l e s s  s e rv i ce  a t  home, 
which w i l l  unavoidably r e s u l t  i n  cream skimming o r  a rb i t rage .  (Front ie r  
~ x h i b i t  2 ,  pp. 14-15). 
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M r .  Swatts a l so  argued t h a t  i t  i s  not i n  t h e  publ ic  in te res t  t o  
des igna te  Easterbrooke a s  an e l i g i b l e  telecornmunications car r ie r  i n  
F r o n t i e r ' s  study areas because Easterbrooke does n o t  provide equal 
access,  does not comply with t h e  Winfield plan and i s  exempt from 
por t ions  of t h e  Commission's Telephone Rules, p a r t i c u l a r l y  key consumer 
p ro t ec t ion  r u l e s  r e l a t ed  t o  discontinuation of s e rv i ce  and o ther  issues.  
H e  a l s o  again mentioned t h a t  Front ie r  believes t h a t  Easterbrooke i s  
obl iga ted  t o  en t e r  i n t o  an interconnection agreement with Front ier  f o r  
t h e  mutual exchange of t r a f f i c  and t o  pay r ec ip roca l  compensation f o r  
t h a t  t r a f f i c  exchange. He argued t h a t ,  u n t i l  Easterbrooke f u l f i l l s  i t s  
interconnect ion obl iga t ions ,  it i s  not i n  t h e  pub l i c  i n t e r e s t  t o  
des igna te  it a s  an e l i g i b l e  telecommunications c a r r i e r .  (Frontier 
Exhib i t  2 ,  pp. 15-16), 

M r .  Swatts a l so  denied t h a t  the  benef i ts  of compet i t ive  entry by 
Easterbrooke were s u f f i c i e n t  t o  support a public i n t e r e s t  f inding i n  t h i s  
case.  H e  again argued t h a t  Easterbrooke does not compete w i th  Frontier,  
bu t ,  r a t h e r ,  competes only with  o ther  wireless c a r r i e r s .  Universal 
Service  Fund monies he argues a r e  provided f o r  t h e  purpose of  foster ing 
competit ion.  Universal Service  was intended t o  i n su re  t h a t  people i n  a l l  
a reas  of t h e  nation would have qua l i t y  telephone se rv i ce  a t  affordable 
r a t e s ,  by providing c a r r i e r s  a method of cost  recovery o t h e r  than user 
r a t e s .  The goal was t o  insure  t h a t  telephone serv ice  was ava i lab le  where 
otherwi'se t h e r e  would be none because it would cos t  t o o  much t o  provide 
i t ,  While - the Telecommunications A c t  of 1996 d id  introduce competition 
and permit  addi t ional  e l i g i b l e  telecommunications c a r r i e r s  t o  receive 
Universal  Service Funds, he argued t h a t  no one, o t h e r  t han  wireless 
c a r r i e r s ,  i s  suggesting t h a t  Universal Service support  i s  t o  be used t o  
promote competition. H e  argued t h a t  t h e  Federal Communications Commis- 
s ion  i s  beginning t o  s t ep  away from i t s  previous p o s i t i o n  t h a t  the goal 
of promoting competition was enough t o  s a t i s f y  t h e  publ ic  i n t e r e s t  t e s t .  
( F r o n t i e r  Exhibi t  2 ,  pp. 16-17), 

M r .  Swatts argued t h a t ,  i f  t he  Commission decides t o  designate 
Easterbrooke a s  an e l i g i b l e  telecommunications c a r r i e r ,  it should 
condi t ion  t h a t  designation on Easterbrooke having t o  provide equal 
access;  comply with t he  Winfield plan; comply wi th  t h e  Co&ssionls 
Telephone Rules ; f i l e  in£ ormational t a r i f f s  and pos t  them on i t s  website; 
reduce r a t e s  by t h e  amount of per-l ine Universal Service  Fund monies 
received,  o r ,  i n  t he  a l t e r n a t i v e ,  use a l l  Universal Service  Fund monies 
received f o r  incremental c a p i t a l  investment or a combination cf the two; 
submit t o  annual Cormnission review of how i t s  Universal  Service Fund 
r e c e i p t s  were used, including a review of i t s  i n f r a s t r u c t u r e  development 
plan; t a k e  a l l  necessary s t eps  t o  provide service  t o  a l l  customers who 
make reasonable requests,  by modifying or  bui lding out  . t h e  wireless 
network o r  by providing se rv i ce  using wireline o r  o the r  technologies, 
inc lud ing  r e s a l e  and the use of unbundled network elements; and the  
designat ion would e x i s t  only a s  long a s  the incumbent l o c a l  exchange 
c a r r i e r ' s  Universal Service Fund receipts  a re  n o t  reduced when an 
add i t i ona l  e l i g i b l e  telecommunications c a r r i e r  is  designated i n  i t s  study 
a r e a ( s ) .  (F ron t i e r  Exhibit 2 ,  pp. 18-19). 

~ r .  Swatts t e s t i f i e d  t h a t  t hese  conditions do not  c r e a t e  greater 
burdens on ~ a s t e r b r o o k e  than those  applied t o  other e l i g i b l e  telecomrnuni- 
cat.ions c a r r i e r s  i n  West Vi rg in ia ,  but,  instead,  a r e  f a r  l e s s  than those 
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f aced  by o t h e r  e l i g i b l e  telecommunications c a r r i e r s  i n  West V i r g i n i a .  He 
noted  t h a t  F r o n t i e r  and t h e  o t h e r  incumbent l o c a l  exchange c a r r i e r  ETCs 
a r e  s u b j e c t  t o  r a t e  r egu la t ion  and g r e a t e r  t a r i f f  r e q u i r e m e n t s ,  while 
compe t i t ive  l o c a l  exchange c a r r i e r  ETCs a r e  a l s o  s u b j e c t  t o  t a r r i f f i n g  
requi rements ,  a l though  they a r e  n o t  r a t e  r egu la ted .  ( F r o n t i e r  Exhibi t  2 ,  
p. 1 9 ) .  F r o n t i e r  i s  not  sugges t ing  t h a t  Eas terbrook 's  r a t e s  be regu- 
l a t e d ,  because f e d e r a l  law preven t s  s t a t e s  from r e g u l a t i n g  t h e  r a t e s  of 
w i r e l e s s  c a r r i e r s ,  Fur the r ,  s i n c e  t h e  Commission does n o t  r e g u l a t e  t h e  
r a t e s  of  CLECs, F r o n t i e r  does n o t  b e l i e v e  t h e  f u l l  r a t e  r e g u l a t i o n  of 
w i r e l e s s  c a r r i e r s  i s  c r i t i c a l .  However, i n  o rde r  t o  i n s u r e  t h a t  
Eas terbrooke does n o t  g e t  a w i n d f a l l  from i t s  ETC d e s i g n a t i o n ,  Front ier  
has  sugges ted  t h a t  t h e  Commission r e q u i r e  Easterbrooke t o  reduce i t s  
e x i s t i n g  r a t e s  by t h e  amount of Universa l  Service  suppor t  i t  receives ,  
which w i l l  i n s u r e  t h a t  i t s  r a t e s  t a k e  i n t o  account t h e  f a c t  t h a t  it i s  
r e c e i v i n g  Unive r sa l  Service  Funds. ( F r o n t i e r  Exh ib i t  2 ,  pp. 19-20). A s  
an a l t e r n a t i v e ,  F r o n t i e r  b e l i e v e s  t h a t  i n f r a s t r u c t u r e  investment i s  
ano the r  accep tab le  use  of Universa l  Se rv ice  Funds by ETCs. Easterbrooke 
c o u l d  use  t h o s e  funds t o  b u i l d  ou t  i t s  network and improve s ignal  
coverage.  ( F r o n t i e r  Exhibi t  2 ,  p. 2 0 ) .  

M r .  Swat ts  .noted t h a t  each ETC must annualyy o b t a i n  f r o m  t h e  Public 
S e r v i c e  Commission a c e r t i f i c a t i o n  t h a t  it i s  p r o p e r l y  us ing i t s  
Unive r sa l  S e r v i c e  Fund r e c e i p t s .  This  c e r t i f i c a t i o n  must  b e  f i l e d  with 
t h e  FCC and t h e  Universa l  Se rv ice  Adminis t ra t ive  Company (USAC). I f  t h e  
c e r t i f i c a t i o n  i s  n o t  f i l e d ,  t h e  ETC does n o t  r ece ive  fu ture .  USF support. 
M r .  Swat ts  b e l i e v e s  t h a t  t h i s  c e r t i f i c a t i o n  w i l l  p rovide  t h e  Commission 
wi th  an  oppor tun i ty  t o  p o l i c e  and enfo rce  t h e  c o n d i t i o n s  it imposes upon 
t h e  u s e  of USF suppor t  by Easterbrooke.  I f  necessary,  t h e  Cornmission can 
revoke Eas te rb rooke ' s  ETC des igna t ion  i f  it found t h a t  Eas terbrooke i s  
n o t  i n  compliance w i t h  t h e  des igna t ion .  ( F r o n t i e r  E x h i b i t  2 ,  pp. 20-21) . 

F r o n t i e r  does n o t  be l i eve  t h a t  i t s  condi t ions  c r e a t e  a b a r r i e r  t o  
e n t r y  or have t h e  e f f e c t  of c r e a t i n g  a b a r r i e r  t o  e n t r y .  M r .  Swatts 
noted  t h a t  Eas terbrooke has been providing s e r v i c e  i n  a F r o n t i e r ' s  study 
a r e a s  f o r  y e a r s .  Condit ioning Eas terbrooke 's  ETC d e s i g n a t i o n  on c e r t a i n  
c o n d i t i o n s  does n o t  prevent  o r  impede it from p r o v i d i n g  se rv ice .  
F u r t h e r ,  Eas terbrooke obtained i t s  c e l l u l a r  l i c e n s e s  and began providing 
s e r v i c e  yea r s  b e f o r e  Universal  Se rv ice  Funds became a v a i l a b l e  t o  wire less  
c a r r i e r s .  M r .  Swat ts  be l i eve  it i s  i l l o g i c a l  t o  c l a im t h a t  not allowing 
it t o  have a c c e s s  t o  Universal  Se rv ice  Fund suppor t  now is somehow a 
b a r r i e r  t o  e n t r y .  ( F r o n t i e r  E x h i b i t  2: p.  2 2 ) -  

In  conc lus ion ,  M r .  Swatts t e s t i f i e d  t h a t  t h e  c o n d i t i o n s  he  proposed 
on ly  reduce ,  b u t  do n o t  e l imina te ,  t h e  p u b l i c  i n t e r e s t  harms t h a t  w i l l  
r e s u l t  from d e s i g n a t i n g  Easterbrooke a s  an  ETC i n  F r o n t i e r ' s  s t u d y  areas .  
Even w i t h  t h o s e  cond i t ions ,  he b e l i e v e s  t h a t  it i s  not. i n  t h e  public  
i n t e r e s t  t o  d e s i g n a t e  Easterbrooke a s  an ETC i n  F r o n t i e r ' s  s t u d y  areas .  
F r o n t i e r  proposed t h o s e  cond i t ions  simply t o  reduce t h e  harm t h a t  w i l l  
r e s u l t  i f  t h e  Commission decides t o  des igna te  Easterbrooke as  an ETC i n  
F r o n t i e r ' s  s t u d y  a r e a s .  ( F r o n t i e r  Exh ib i t  2 ,  pp. 23-24). 

M r .  Swat ts ,  dur ing  h i s  test imony on t h e  s t and , .  e x p l a i n e d  t h a t  
F r o n t i e r  was n o t  w i l l i n g  t o  s t i p u l a t e  t h a t  Easterbrooke p r o v i d e s  access 
t o  t h e  PSTN because  it i s  F r o n t i e r ' s  understanding t h a t  i t s  customers i n  
t h e  s t u d y  a r e a s  d o n ' t  have t h e  a b i l i t y  t o  c a l l  Eas terbrooke ' s  c e l l u l a r  
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numbers sometimes i n  the  manner t h a t  they  should be a b l e  to d i a l  those 
numbers. There a r e  some F r o n t i e r  exchanges t h a t  a r e  l o c a l  t o  
Eas terbrooke s E lk ins  swi tch ,  b u t  which didn ' t have Easterbrooke s 
c a l l i n g  codes open and, t h e r e f o r e ,  F r o n t i e r ' s  customers a r e  not  able t o  
make l o c a l  c a l l s  where they should  be a b l e  t o  i n  some c a s e s .  He explained 
t h a t ,  t y p i c a l l y ,  when a new code i s  opened ou t s ide  of F r o n t i e r ' s  service 
t e r r i t o r y ,  b u t  l o c a l  t o  i t s  exchanges, t h e  c a r r i e r  t h a t  opens  t h e  code 
calls F r o n t i e r  and asks t h a t  it b e  opened. I f  F r o n t i e r  i s n ' t  n o t i f i e d  by 
t h e  c a r r i e r  and Fron t i e r  u l t i m a t e l y  f i n d s  ou t  . t h a t  t h e  code i s  not  
a v a i l a b l e  t h r o u g h  a complaint f i l e d  by a Fron t i e r  customer, F r o n t i e r  w i l l  
c o n t a c t  t h e  carrier and they work o u t  an appropr ia te  in terconnect ion 
agreement. However, F r o n t i e r  hasn ' t received any compla in t s  from i t s  
customers about  n o t  being a b l e  t o  access  any E a s t e r b r o o k e  telephone 
numbers . ( T r  . , p p  . 13 5-137 ) . H e  acknowledged t h a t  cus tomers  a r e  making 
those  c a l l s  t o  t h e  Elliins swi tch ,  s o  t h e  c a l l s  a r e  g e t t i n g  through,  but 
t h e  codes  shou ld  be opened i n  F r o n t i e r ' s  switches a s  l o c a l  ca l l s  and not  
long d i s t a n c e  calls.  M r .  Swatts  a g a i n  ackn~wledged t h a t  F r o n t i e r ' s  da ta  
base people  a r e  unaware of any complaints  regarding t h i s  i s s u e  and he had 
spoken t o  them t h e  morning of t h e  hear ing.  (Tr . ,  p .  1 4 0 ) .  

M r .  Swat t s  t e s t i f i e d  t h a t  h e  d i d  not. compare Eas te rb rooke '  s  r a t e  
p lans  t o  ~ r o n t i e r ' s  r a t e  p lans .  H e  again  t e s t i f i e d  t h a t  Easterbrooke i s  
not  a  compet i to r  of F ron t i e r .  A t  t h i s  time, F r o n t i e r  v iews wireless 
p rov iders  a s  supplemental services. Easterbrooke i s  n o t  seeking ETC 
des igna t ion  i n  F r o n t i e r ' s  Bluef i e l d  s tudy area .  (Tr. , pp. 142-143). 

The f i r s t  r e b u t t a l  test imony was presented by M r .  Wood o n  behalf of 
Easterbrooke.  M r .  Wood responded t o  t h e  d i r e c t  tes t imony prepared by 
F r o n t i e r t  s w i t n e s s  Swatts . I n  summary, M r .  Wood b e l i e v e s  t h a t  M r .  Swatts 
arguments are unsupported by e i t h e r  f a c t s  o r  sound p u b l i c  p o l i c y  and have 
been e x p l i c i t l y  r e j e c t e d  by S t a t e  r egu la to r s ,  t h e  FCC o r  both. 
(Easterbrooke E x h i b i t  2B, p. 4 ) .  M r .  Wood argued t h a t  M r .  S w a t t s  devoted 
t h e - b u l k  of h i s  testimony t o  a d i s c u s s i o n  of broad p o l i c y  i s s u e s  t h a t  
a r e  beyond t h e  scope of t h i s  proceeding.  M r .  Wood aga in  emphasized t h a t  
it i s  t h e  i n t e r e s t  of t h e  public t h a t  must be cons ide red ,  while the  
i n t e r e s t s  of  i n d i v i d u a l  c a r r i e r s  o r  ca tegor ies  of c a r r i e r s  a r e  secondary 
c o n s i d e r a t i o n s ,  i f  they are t o  b e  considered a t  a l l ,  i n  determining 
whether o r  n o t  t o  .designate an a d d i t i o n a l  ETC i n  a s e r v i c e  t e r r i t o r y ,  
(Easterbrooke E x h i b i t  2B, p. 6 ) .  M r .  Wood a l s o  argued t h a t  opening 
telecommunications markets t o  compet i t ion ,  inc luding r u r a l  a r e a s ,  i s  one 
of t h e  e x p l i c i t  objec t ives  of t h e  Telecommunications A c t  of 1996, 
inc lud ing  S e c t i o n  254. M r .  Wood a s s e r t e d  t h a t  M r .  Swatts  ' argument t h a t ,  
i f  one c a r r i e r  a l r e a d y  o f f e r s  b a s i c  s e r v i c e s  in t h e  s u b j e c t  market there  
i s  no need t o  make add i t iona l  USF suppor t  a v a i l a b l e  i n  t h a t  region, i s  
off  t h e  mark and i n  v i o l a t i o n  of  t h e  Telecommunications A c t  of 1996. 
(Easterbrooke E x h i b i t  2B, pp. 7 - 8 ) .  

M r .  Wood po in ted  out  t h a t  M r .  Swatts provided no s p e c i f i c  f a c t s  
r e l a t e d  t o  any o f  F r o n t i e r ' s  r u r a l  ILEC se rv ice  a reas  t h a t  would jus t i fy  
r e j e c t i o n  of Easterbrooke '  s p e t i t i o n .  H e  argued t h a t  F r o n t i e r  offered no 
f a c t s  t h a t  would support  a  d e c i s i o n  t h a t  it i s  not i n  t h e  p u b l i c  i n t e r e s t  
t o  des igna te  Easterbrooke a s  an ETC i n  F r o n t i e r t  s s t u d y ,  a r e a s .  (Frontier  
E x h i b i t  2B, p .  9 ) .  
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m. wood testified that he had no problem with the app.1ication of a 
cost-benefit analysis in this proceeding, as long as both the benefits 
and costs considered are specific to this proceeding. He noted that 
Easterbrooke presented facts that are specific to its West Virginia 
service area and operations. In contrast, Mr. Swatts argued that the 
costs to be examined include the impact on the size of the Federal fund, 
the impact of supporting multiple networks and whether or not wireless 
and.wireline services are substitutes. (Easterbrooke Exhibit 2B, pp. 9- 
10). 

m. Wood believes that the Commission should apply the same standard 
in this proceeding that it has applied when it reviewed other ETC 
applications. He noted that other State regulators have chosen to 
consider the FCC s investigation of an ETC petition filed by RCC Holdings 
in Alabama as a template for their own public interest analysis. That 
case represented an instance where the FCC applied its own standard and 
.described in detail the scope ofthe facts considered and the reasoning 
behind its decision. The FCC included a description of the benefits that 
it believed rural consumers would receive as a result of the designation 
of RCC Holdings as an ETC, but it did not include the broad speculation 
about potential costs considered essential by Mr. Swatts. (Easterbrooke 
Exhibit 2B, pp. 11-12') . 

Mr. Wood reiterated that the people who live and work in the rural 
areas that are the subject of Easterbrooke's application will benefit 
from its designation as an ETC. He noted that Easterbrooke has made the 
commitment to offer and adverkise the nine supported services throughout 
its service territory. Easterbrooke will provide residences and busi- 
nesses in the specified areas with important options. End users will be 
able to choose the technology, either wireline or wireless, that best 
meets their individual needs and will be able to choose between rate 
plans that will allow them to closely match the service they receive with 
their calling patterns and frequency. Further, end users' will have 
greater access to the personal and public safety benefits of wireless 
service. (Easterbrooke Exhibit ZB, pp. 12-13). Mr. Wood stated that there 
is nothing in the service territory In which Easterbrooke is seeking ETC 
designation that would outweigh the benefits to be gained from ETC 
designation. (Easterbrooke Exhibit 2 ~ ;  pp. 13-14). Mr. Wood argued that, 
despite Frontier's claims, one of the main goals of the Telecommunica- 
tions ~ c t  of 1996, and subsequent FCC Orders, was to facilitate the entry 
of competitive carriers to rural, insular and high cost areas so that 
customers would have meaningful competitive choices, which would further 
the goal of rural/urban parity. He noted that this ETC proceeding is 
precisely about facilitating that kind of competition. (Easterbrooke 
Exhibit 2B, p. 15 ) . 

M r .  Wood also argued that Mr. Swattsl observation that customers 
have historically not substituted wireless service for wireline service 
in rural areas is a poor predictor of the future. First, the previous 
levels of coverage and service quality provided by'wireless carriers, 
prior to receiving any USF support, were unlikely to approach the levels 
needed by customers to consider the wireless service as.a substitute for 
wireline service. He noted that wireline carriers would not be providing 
such quality service with broad geographic coverage without an extended 
history of receiving USF support. Second, customers have been reluctant 
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t o  s u b s t i t u t e  wi re less  f o r  w i r e l i n e  service  i n  p a r t  because telephone 
numbers were not por table .  A customer t h a t  h i s t o r i c a l l y  subscribed t o  
s e rv i ce  from Front ie r  could no t  cancel t h a t  s e rv i ce  and subscr ibe  t o  
l o c a l  s e rv i ce  offered by Easterbrooke without giving up h i s  or  he r  long- 
held telephone number. However, w i r e l i ne  t o  wireless  number p o r t a b i l i t y ,  
recen t ly  ordered by t h e  FCC, e l imiha tes  t h a t  b a r r i e r ,  making s u b s t i t u t i o n  
of w i r e l e s s  f o r  wi re l ine  s e rv i ce  more l ike ly .  (Easterbrooke Exhibi t  2B, 
p.  1 6 ) .  

~ r .  Wood a l s o  noted t h a t  M r .  Swatts had no f a c t u a l  support  a t  a l l  
f o r  h i s  suggestion t h a t  Easterbrooke would use any f e d e r a l  support  funds 
i n  an inappropr ia te  manner. M r .  Wood noted t h a t  t h e  use of federa l  
support funds i s  s p e c i f i c a l l y  f o r  the  provision,  maintenance and 
upgrading of f a c i l i t i e s  and se rv i ce  f o r  which t h e  support  i s  intended. 
Easterbrooke i s  only permitted t o  use those funds f o r  s p e c i f i c  purposes, 
which w i l l  provide benef i t s  t o  t h e  people who l i v e  and work i n  these 
r u r a l  a r ea s .  Additionally,.  o the r  safeguards a re  appl icab le .  The USAC can 
conduct aud i t s  t o  insure  t h a t  t h e  use of support funds by any ETC 
complies wi th  t h e  requirements of t h e  Telecommunications Act of 1996 .  
Fur ther ,  t h e  Publ ic  Service Commission has the  a b i l i t y  and r e spons ib i l i t y  
t o  i n su re  t h a t  funds received by Easterbrooke o r  any o the r  ETC a r e  used 
appropria te ly .  Easterbrooke w i l l  work with the  Commission i n  t h e  annual 
r e c e r t i f i c a t i o n  process t o  i n su re  t h a t  the  Commission has t h e  information 
necessary t o  f u l l y  understand how Easterbrooke used a l l  of t h e  USF funds 
it received.  M r .  Wood be l ieves  t h a t  there  i s  no reason t o  assume t h a t  
t h e  Commission w i l l  not f u l f i l l  i t s  annual du t i e s  i n  t h i s  regard. 
F ina l ly ,  w i r e l e s s  c a r r i e r s  l i k e  Easterbrooke a r e  l i censed  by  t h e  FCC, 
which has  t h e  au tho r i t y  t o  i nves t i ga t e  t h e i r  operat ions  and i n s t i t u t e  
puni t ive  measures i f  necessary. The presence of a l l  of t he se  safeguards 
w i l l  insure  t h a t  t h e  funds w i l l  be  used as  intended and t h a t  Easterbrooke 
w i l l  be held t o  t h e  kind of accountabi l i ty  t h a t  F r o n t i e r  suggests, 
without t h e  need f o r  t h e  add i t i ona l  requirements proposed by Mr. Swatts. 
(Easterbrooke ~ x h i b i t  2B, pp. 17-18) .  

With r e spec t  t o  F r o n t i e r ' s  claims t h a t  customers who do not 
cu r r en t ly  have coverage a t  t h e i r  business may nonetheless use  a wireless 
phone when away from t h e i r  b i l l i n g  address, o r  t h a t  few wireless 
customers use t h e i r  service  a t  home, M r .  Wood noted t h a t  customers 
receive bene f i t s  from t h e i r  a b i l i t y  t o  use a mobile phone i n  terms of the  
a b i l i t y  t o  do t h e i r  job, convenience, heal th  and sa f e ty  o r  some combina- 
t i o n  of t he se  opportuni t ies ,  a l l  of which serve t h e  pub l i c  i n t e r e s t .  
Fur ther ,  customers would rece ive  addi t ional  benef i t s  i f  t h e i r  wireless 
s e rv i ce  was not  geographically. l imi ted ,  but ins tead  was extended i n  
scope t o  include t h e i r  home o r  place of employment. According t o  m. 
Wood, it is t h e  d e s i r e  ko provide t h i s  service a t  t h e  customer 's  home o r  
business loca t ion ,  i. e . , t o  provide a viable s u b s t i t u t e  for wirel ine  
se rv ice ,  a s  wel l  a s  the  customer 's  des i re  t o  purchase such a service ,  
t h a t  makes t h e  publ ic  i n t e r e s t  aspect  of Easterbrooke's p e t i t i o n  c lear .  
Fron t ie r  b u i l t  i t s  networks o u t  over time t o  reach those  a r e a s  while 
rece iv ing  un ive r sa l  s e rv i ce  support. With t h e  same opportunity,  
Easterbrooke could bu i ld  out  i t s  network t o  extend i t s  coverage t o  
provide exac t ly  t h e  coverage t h a t  M r .  Swatts argued i s  l ack ing .  A l l  of 
. these,  a r e  compelling reasons why Easterbrooke should be designated as an 
ETC. (Easterbrooke Exhibit  2B, pp. 1 8 - 1 9 ) .  

P U B L I C  S E R V I C E  COMM!SSlON -32- 
OF W E S T  V I R G I N I A  

C H A R L E S T O N  



M r .  Wood a l s o  d isputed t h a t  t h e  e x i s t i n g  USF mechanism creates  a  
w i n d f a l l  f o r  wireless c a r r i e r s .  F i r s t ,  even i f  E a s t e r b r o o k e ' s  per  l i n e  
c o s t s  proved t o  be lower t h a n  t h o s e  of F r o n t i e r ,  no w i n d f a l l  can occur. 
The r u l e s  s p e c i f i c a l l y  l i m i t  Easterbrooke's  u s e  of  t h e  funds t o  t h e  
investment i n  and opera t ion  of  network f a c i l i t i e s  i n  t h e  h igh  cos t  area,  
The wors t  outcome t h a t  can be  r e a l i z e d  i s  t h a t ,  i f  Eas terbrooke 's  p e r  
l i n e  c o s t s  a r e  indeed lower, it w i l l  be encouraged t o  b u i l d  out i t s  
network on an acce le ra ted  b a s i s .  Once t h i s  bui ld-out  i s  complete, support 
can  be based on t h e  more e f f i c i e n t  network, the reby  minimizing t h e  s i z e  
of t h e  fund over t h e  long run .  Easterbrooke has  committed t o  use a l l  
s u p p o r t  funds t o  b u i l d  o u t  and opera te  network i n f r a s t r u c t u r e  i n  these 
r u r a l  a r e a s ,  which i s  f u l l y  c o n s i s t e n t  with t h e  s t a t e d  purposes of t h e  
USF mechanism and t h e  i n t e r e s t s  of West Virginia  customers.  (Easterbrooke 
E x h i b i t  2B, pp. 1 9 - 2 0 ) .  

m. Wood argued t h a t  concerns  regarding t h e  s i z e  of t h e  Federal 
Universa l  Service  Fund a r e  n o t  r e l e v a n t  t o  t h i s  proceeding because they 
a r e  n o t  r e l a t e d  t o  any of t h e  s p e c i f i c  c h a r a c t e r i s t i c s  of Eas terbrooke 's  
p e t i t i o n  o r  t o  any r u r a l  ILEC s e r v i c e  area i d e n t i f i e d  i n  Eas terbrooke 's  
p e t i t i o n .  Fur the r ,  t o  t h e  e x t e n t  they have m e r i t ,  both  concerns a r e  
c u r r e n t l y  being addressed by t h e  FCC and t h e  Federa l -S ta te  J o i n t  Board on 
Universa l  Service .  M r .  Wood b e l i e v e s  t h a t  it i s  t h e  Commission's task i n  
. th is  proceeding t o  apply t h e  ETC r u l e s  a s  t h e y  c u r r e n t l y  e x i s t .  H e  
d i s a g r e e s  t h a t  ETC des igna t ion  hear ings  a r e  t h e  a p p r o p r i a t e  forum t o  
a d d r e s s  broader p o l i c y  i s s u e s  r e l a t e d  t o  t h e  USF. (Eas terbrooke Exhibit  
2B, p. 2 2 ) .  

M r .  Wood a l s o  argues t h a t  concerns about t h e  s i z e  of t h e  funds do 
n o t  c o n s t i t u t e  a  good reason t o  deny Easterbrooke ETC s t a t u s .  He argued 
t h a t  growth i n  t h e  Universal  S e r v i c e  Fund was e x p l i c i t l y  an t i c ipa ted  and 
cons ide red  by t h e  FCC when it developed t h e  r u r a l  Universa l  Service 
mechanism. He noted t h a t  t h e  FCC r e j e c t e d  s e v e r a l  elements t h a t  had been 
proposed f o r  i n c l u s i o n  i n  t h e  u n i v e r s a l  support  mechanism, even though 
t h e y  would have l i m i t e d  t h e  s i z e  of t h e  fund. As an example, he noted 
t h a t  t h e  FCC r e j e c t e d  a  p roposa l  by t h e  Rural Task Force t o  f reeze  high 
c o s t  loop support  upon compet i t ive  e n t r y  i n  h igh c o s t  areas .  
(Eas terbrooke Exhib i t  2B, pp. 23-24). 

M r .  Wood a l s o  argued t h a t  t h e  l a r g e s t  f a c t o r s  r e l a t i n g  t o  t h e  s i z e  
o f  t h e  fund a r e  compromise e lements  t h a t  were inc luded  i n  t h e  funding 
mechanism by t h e  FCC f o r  t h e  b e n e f i t  of r u r a l  t e l ephone  companies. H e  
no ted  t h a t  t h e  s i z e  of t h e  h igh c o s t  loop fund i n  l a r g e  p a r t  i s  a d i r e c t  
f u n c t i o n  of t h e  FCC's d e c i s i o n  t o  give t h e  r u r a l  ILECs an .ex tended  
t r a n s i t i o n  pe r iod  i n  which t o  improve t h e i r  e f f i c i e n c y ,  reduce t h e i r  
c o s t s  and b e t t e r  prepare themselves t o  operate i n  a compet i t ive  market. 
He argued t h a t  those  elements of t h e  mechanism r e p r e s e n t  a  f a r  g rea te r  
impact  on t h e  s i z e  of t h e  fund t h a n  any concerns r e l a t e d  t o  addi t ional  
ETC des ignat ions .  (Easterbrooke Exhib i t  2B, pp. 24-25) . M r .  Wood noted 
t h a t  r u r a l  ILECs asked for. and rece ived  from t h e  FCC var ious  protec t ions  
from t h e  impact of competi t ion a s  p a r t  of t h e  i n t e r i m  suppor t  mechanism; 
t h o s e  p r o t e c t i o n s  have caused t h e  s i z e  of t h e  h igh  c o s t  fund t o  
. i n c r e a s e ;  and now t h e  r u r a l  I L E C s  a r e  using t h e  f a c t  t h a t  t h e  fund i s  
growing as  support  f o r  an argument t h a t  a c t u a l  compet i t ive  e n t r y  should 
be l i m i t e d .  (Easterbrooke E x h i b i t  No. 2B, p. 2 6 ) .  
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M r .  Wood a l s o  argued t h a t ,  while t h e  high cos t  fund should be 
prudent ly  managed, it should not  be managed on a s t r i c t l y  short-term 
prospect ive.  H e  argued t h a t  t h e  fund should be managed on a long-term 
b a s i s  i n  a way t h a t  focuses on benef i t s  t o  consumers, r a t h e r  than 
c a r r i e r s .  The concern t h a t  addi t iona l  ETC designations mean an increase 
i n  demands on t h e  fund i s  an example of a short-term prospective.  He 
argued t h a t  an attempt t o  minimize the s i z e  of t he  fund on a short-term 
o r  quarter-by-quarter bas i s  w i l l  almost ce r t a in ly  r e s u l t  i n  a larger  
t han  qecessary fund over t h e  long run. - H e  bel ieves  t h a t  t h e  f ac t  t h a t  
support  t o  competitive ETCs has grown over t h e  pas t  18 months simply 
means t h a t  t h e  process of ETC qua l i f i ca t ion  is working a s  intended. A s  
competitors e n t e r  r u r a l  markets, support t o  c a r r i e r s  o ther  t h a n  the ILECs 
i nev i t ab ly  grows. He bel ieves  t h a t  t h i s  should not  be viewed as an 
adverse or  an unintended consequence. I n  t h e  long run, growth and support 
t o  competit ive ETCs versus growth and support t o  incumbent ETCs i s  useful 
only a s  a barometer of how wel l  t h e  process i s  working. (Easterbrooke 
Exhib i t  No. 2B, p. 28). 

Mr. Wood a l s o  took i s s u e  with  M r .  Swatts '  argument t h a t ,  since 
Easterbrooke i s  already providing wireless  se rv ice  i n  t he  s tudy  areas i n  
which it i s  requesting ETC designation,  t he re  i s  no publ ic  i n t e r e s t  i n  
gran t ing  ETC designation t o  Easterbrooke. According t o  M r .  Wood, there i s  
no dispute  t h a t  Easterbrooke i s  cur ren t ly  providing some s e r v i c e s  i n  some 
of t h e  areas  s e w e d  by r u r a l  ILECs i n  West Virginia.  But  Easterbrooke i s  
making a commitment i n  t h i s  case  t o  provide the  supported services 
throughout those  service  a reas  i n  d i r e c t  competition with the  rural  
I L E C s ,  which it could not do without USF support. Easterbrooke has made 
s u b s t a n t i a l  investments i n  i t s  West Virginia network and provides 
coverage throughout several  areas .  Wow, however, Easterbrooke i s  seeking 
t o  o f f e r  t h e  supported un iversa l  services  throughout t hese  areas a t  a 
l e v e l  of q u a l i t y  t h a t  can compete d i r ec t ly  with  t he  c u r r e n t  wireline 
l o c a l  se rv ice  offer ings .  This requires  access t o  USF support ,  just as  
access  t o  such support was necessary f o r  t h e  ILECs t o  make the same 
commitment. (Easterbrooke Exhibi t  No. 2B, pp. 30-31) . M r .  Wood noted tha t  
network build-out w i l l  improve service  qua l i t y  and coverage t o  the  point 
t h a t  r u r a l  customers may ac tua l ly  f i nd  wireless  s e r v i c e  t o  be an 
a l t e r n a t i v e  f o r  wirel ine se rv ice .  Such an outcome i s  f u l l y  consistent 
w i th  t h e  s t a t e d  objectives of t he  A c t .  (Easterbrooke Exh ib i t  No. 2B, p. 
31). 

M r .  Wood a l s o  took i s sue  with the asser t ions  by Mr. Swatts t ha t  
Easterbrooke should not be designated as  an ETC because i t  cannot of fe r  
s e rv i ces  ou ts ide  of i t s  FCC-licensed se rv i ce  area. He noted t h a t  the only 
s t a t e d  bas i s  f o r  M r .  Swatts'  asser t ion  i s  t h a t  Easterbrooke does .not 
d i r e c t l y  rou te  t r a f f i c  t o  Front ie r .  M r .  Wood pointed ou t  t h a t  such a 
d i r e c t  connection i s  not required i n  order f o r  an Easterbrooke customer 
t o  complete a c a l l  t o  a Front ie r  customer o r  vice  versa .  Easterbrooke 
rou te s  t r a f f i c  t o  Front ier  v i a  tandems operated by Verizon. Neither the  
~ c t  nor t he  FCC requires every c a r r i e r  t o  interconnect d i r e c t l y  with 
every other  c a r r i e r ,  recognizing t h a t  such an arrangement would be 
t echn ica l ly  i n feas ib l e  and i n e f f i c i e n t .  Interconnection through a third- 
p a r t y  c a r r i e r  a t  the  l e v e l  of an access. tandem i s  feas ib le ,  e f f i c i e n t  and 
represen ta t ive  of how the  vas t  majority of c a r r i e r s ,  both wireless  and 
wire l ine ,  in terconnect  with each other .  (Easterbrooke Exh ib i t  No. 2B,  p. 
3 2 ) .  According t o  M r .  Wood, M r .  Swattsl problem i s  not t h a t  Easterbrooke 
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cannot o f f e r  t h e  supported s e r v i c e s ,  o r  t h a t  Eas te rb rooke  customers 
cannot p l a c e  c a l l s  t o  F r o n t i e r  customers beyond t h e  Easterbrooke 
l i censed  a r e a ,  o r  t h a t  t h e  t r a f f i c  i s  rou ted  by a Vesizon tandem. Rather, 
M r .  Swat t s '  r e a l  i s sue  is  r e c i p r o c a l  compensation, which M r .  Wood 
be l i eves  i s  disingenuous and based on a misunderstanding of t h e  reguire- 
ments of t h e  Act. Section 2 5 1  does not  r e q u i r e  Eas terbrooke t o  have an 
in te rconnec t ion  agreement w i t h  F r o n t i e r  un less  F r o n t i e r  r e q u e s t s  such an 
agreement. F r o n t i e r  has not  done s o  and Easterbrooke i s  i n  f u l l  compli- 
ance wi th  i t s  Sect ion 251 o b l i g a t i o n s .  M r .  Wood noted t h a t  F r o n t i e r  has 
been making t h e  same a s s e r t i o n  i n  o t h e r  j u r i s d i c t i o n s  as  well .  
(Easterbrooke Exhib i t  No. 2B, pp. 32-33). ' 

M r .  Wood noted t h a t  M r .  Swatts  was simply wrong when he asse r t ed  
t h a t  t h e  law r e q u i r e s  t h a t  c a r r i e r s  pay each o t h e r  r e c i p r o c a l  compensa- 
t i o n .  Rather ,  c a r r i e r s  can engage i n  a mutual exchange of t r a f f i c  on a 
payment i n  k ind b a s i s ,  which i s  r e f e r r e d  t o  a s  " b i l l  and keep." Such an 
arrangement can be formalized i n  an in te rconnec t ion  agreement o r  it may 
be in fo rmal .  Eaterbrooke i s  t e rmina t ing  c a l l s  o r i g i n a t e d  b y  Front ier  
customers and F r o n t i e r  is t e r m i n a t i n g  c a l l s  o r i g i n a t e d  by Easterbrooke 
customers. I f  e i t h e r  c a r r i e r  b e l i e v e s  t h a t  a payment i n  kind o r  b i l l  and 
keep arrangement i s  not s a t i s f a c t o r y ,  -it can reques t  an in te rconnec t ion  
agreement. Ne i the r  of these  c a r r i e r s  has  done so.  M r .  Wood no-ted t h a t  t h e  
remedy t o  M r .  Swat ts '  problem, assuming t h a t  F r o n t i e r  a c t u a l l y  seeks a 
remedy, i s  t o  n e g o t i a t e  an i n t e r c o n n e c t i o n  agreement wi th  Easterbrooke. 
(Easterbrooke Exhibi t  No. 2B, pp. 33-34).  ' 

M r .  Wood a l s o  took i s s u e  w i t h  s ta tements  made by M r .  Swatts 
regarding t h e  c o s t  t o  serve customers i n  d i f f e r e n t  geographic  areas.  Be 
noted t h a t  M r .  Swatts s t a t e d  e x t e n s i v e l y  t h a t  r u r a l  a r e a s  are  s o  
expensive t o  s e r v e  t h a t ,  wi thou t  high c o s t  suppor t ,  no c a r r i e r  could 
a f fo rd  t o  p rov ide  t h a t  s e r v i c e .  M r .  Wood agreed t h a t  a l l  t h i n g s  being 
equal ,  r u r a l  a r e a s  a r e  more c o s t l y  t o  se rve  than more u r b a n  areas.  H e  
disputed M r .  Swat ts '  a s s e r t i o n  t h a t ,  i n  t h e  a reas  served by F r o n t i e r ,  no 
c a r r i e r  would f i n d  it v i a b l e  t o  provide  s e r v i c e  without  USF suppor t  and, 
t h e r e f o r e ,  USF support  should n o t  be a v a i l a b l e  t o  any o t h e r  c a r r i e r s .  M r .  
Wood a s s e r t e d  t h a t ,  what M r .  Swatts  a c t u a l l y  meant was t h a t ,  absent USF 
supper?, it was no t  v iab le  f o r  another  w i r e l i n e  c a r r i e r  w i t h  F r o n t i e r ' s  
cu r ren t  c o s t  c h a r a c t e r i s t i c s  t o  serve t h e  area .  The i n i t i a l  assumption 
may be c o r r e c t ,  but  h i s  conclus ion i s  no t  l o g i c a l .  M r .  Wood noted t h a t  
t h e  FCC has c o n s i s t e n t l y  concluded t h a t  t h e  e n t r y  of an a d d i t i o n a l  ETC 
i n t o  a r u r a l  a r e a  can be expected t o  provide incen t ives  t o  the incumbent 
t o  implement new opera t ing e f f i c i e n c i e s ,  lower p r i c e s  and p rov ide  b e t t e r  
se rv ice  t o  i t s  customers. I n  response  t o  such i n c e n t i v e s ,  F r o n t i e r  may be 
able  t o  i n c r e a s e  e f f i c i e n c y  over  t i m e  s o  t h a t  a lower l e v e l  of USP 
support i s  needed. Equally impor tan t ,  t h e  des igna t ion  of an addi t ional  
ETC, which may have a lower c o s t  s t r u c t u r e  than F r o n t i e r ,  w i l l  enable 
t h a t  a d d i t i o n a l  ETC t o  b u i l d  o u t  i t s  network i n  t h e  a rea .  Over t h e  long 
run, it may b e  d e s i r a b l e  t o  fund on ly  a s i n g l e  c a r r i e r  t o  s e r v e  the  area,  
but  t h e  c a r r i e r  t o  be funded should be t h e  one t h a t  provides  service  a t  
t h e  lowest c o s t .  (Easterbrooke Exhib i t  2B,  pp. 34-35). 

M r .  Wood a l s o  disputed t h a t  any a d d i t i o n a l  s t andards  should be 
.imposed upon Easterbrooke i n  o rder  t o  o b t a i n  ETC des ignat ion.  
Easterbrooke has  committed t o  meeting a l l  of t h e  l e g a l  requirements. 
According t o  M r .  Wood, t h e  f u r t h e r  imposit ion of a d d i t i o n a l  s tandards  i s  
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unnecessary because  t h e  compet i t ive  market w i l l  e f f e c t i v e l y  cons t ra in  
compet i t ive  ETC p r i c e s  and s e r v i c e s .  I f  t h e  E T C ' s  o f f e r i n g s  do not meet 
customer e x p e c t a t i o n s ,  end u s e r s  w o n ' t  purchase t h e  s e r v i c e  and the  ETC 
w i l l  r e c e i v e  no f e d e r a l  support .  M r .  Wood argued t h a t  a l l  of the  
a d d i t i o n a l  s t a n d a r d s  and requirements recommended by M r .  Swa t t s  w i l l  
c r e a t e  no p u b l i c  b e n e f i t  and would a c t  a s  e f f e c t i v e  b a r r i e r s  t o  entry 
f o r  a w i r e l e s s  c a r r i e r .  (Easterbrooke E x h i b i t  2B, pp. 35-36) .  

M r .  Wood a l s o  disputed M r .  Swa t t s '  testimony r e g a r d i n g  cream 
skimming. H e  n o t e d  t h a t  t h e  FCC has  been c l e a r  t h a t  it does n o t  consider 
t h e  f a c t  t h a t  a compe t i t ive  ETC s e r v e s  only  a por t ion  of a n  ILEC service 
a r e a  t o  b e  a demonstrat ion of cream skimming. H e  n o t e d  t h a t  USF 
d i saggrega t ion  s i g n i f i c a n t l y  limits t h e  p o s s i b i l i t y  f o r  c r e a m  skimming. 
Fur the r ,  t h e  FCC has  concluded t h a t  a cream skimming c o n c e r n  must be 
based on more t h a n  t h e  f a c t  t h a t  a compet i t ive  ETC w i l l  serve l e s s  than 
t h e  ILEC ' s s e r v i c e  a rea .  A cream skimming determination must b e  based on 
a showing t h a t  t h e  ETC i s  d e l i b e r a t e l y  seeking t o  e n t e r  c e r t a i n  areas i n  
order  t o  cream skim. M r .  Wood no ted  t h a t  t h e r e  is no e v i d e n c e  t h a t  
Easterbrooke i s  engaging i n  such a s t r a t e g y .  (Eas terbrooke E x h i b i t  No. 
2B, pp. 3 8 - 3 9 ) .  

According t o  M r .  Wood, as  a p r a c t i c a l  matter ,  it i s  a l m o s t  impossi- 
b l e  t o  s u c c e s s f u l l y  accomplish t h e  o b j e c t i v e  of cream skimming. I n  order 
t o  be s u c c e s s f u l ,  t h e  new e n t r a n t  needs t o  incur -cos t s  i n  t h e  same way as  
t h e  ILFIC. Only i f  t h e  high-cost and low-cost a reas  of t h e  ILEC and the  
new e n t r a n t  match i s  cream skimming even t h e o r e t i c a l l y  p o s s i b l e .  Since 
a l l  p a r t i e s  a g r e e  t h a t  wi re les s  c a r r i e r s  have a c o s t  s t r u c t u r e  t h a t  i s  
d i f f e r e n t  from tha t  of wi re l ine  carriers, cream skimming i s  . n o t  a given. 
Fur ther ,  network c o s t s  .do not  v a r y  i n  a p red ic tab le  way. I t  i s  almost 
impossible t o  conclude  t h a t  network c o s t s  vary based on any s p e c i f i c  s e t  
of c r i t e r i a .  C o s t s  vary on a ve ry  d i s c r e e t  geographic s c a l e  , making it 
d i f f i c u l t ,  i f  ' n o t  impossible ,. t o  i d e n t i f y  indiv'idual c u s t o m e r s  t h a t  a re  
low c o s t .  and t h u s  r ep resen t  a cream. skimming opportunity.  Mr - Wood noted 
t h a t  Eas te rb rooke  has  an o b l i g a t i o n  t o  se rve  t h e  e n t i r e t y  of i t s  CMRS 
l i censed  a r e a .  The FCC has r e c e n t l y  concluded t h a t  a cormeitment. by a 
w i r e l e s s  ETC t o  p rov ide  t h e  supported se rv ices  throughout  i t s  l icensed 
se rv ice  a r e a ,  e v e n  when t h e  contour of i t s  l i censed  a r e a  d i f f e r s  from the  
study a r e a  of t h e  e x i s t i n g  t e l ephone  companies, i n d i c a t e s  t h a t  t h e  
c e l l u l a r  ETC i s  n o t  seeking t o  cream skim and such cream skimming 
concerns axe minimized. . (Easterbrooke E x h i b i t  No. 2B, pp. 39-40) .  

During h i s  tes t imony on t h e  s t a n d ,  M r .  Wood addressed M r .  Swatts ' 
recommendation t h a t  'Easterbrooke b e  r e q u i r e d  t o  use  i t s  U S F  support t o  
reduce r a t e s  i n  t h e  i d e n t i f i e d  h igh-cos t  a reas ,  r a t h e r  t h a n  inves t  i n  
p l a n t .  M r .  Wood argued t h a t ,  i f  t h e r e  a r e  r a t e  r educ t ions  t o  b e  made i n  
t h e  marketplace,  Easterbrooke w i l l  make them. He noted  t h a t  L i f e l i n e  o r  
Link-up programs a r e  i n  place e x c l u s i v e l y  f o r  t h e  purpose o f  making the  
s e r v i c e  a f f o r d a b l e  t o  low-income s u b s c r i b e r s .  However, he  noted t h a t  
Sect ion  254 of t h e  Act and corresponding FCC r u l e s  p r o v i d e  t h a t  the  
s t a t e d  purpose a n d  intended use of t h e  funds i s  f o r  inves tmen t  .and 
opera t ion  and upgrading network f a c i l i t i e s .  Further ,  t h e  p r u d e n t  thing i n  
many cases  i s  t o  i n v e s t  those d o l l a r s ,  r a t h e r  than spend them today. 
( T r . ,  pp. 49-50) .  He argued t h a t  t h e r e  i s  long-term b e n e f i t  .in providing 
t h i s  k ind of  i n f r a s t r u c t u r e  and t h e s e  technology op t ions .  (Tr., pp. 51- 
5 2 ) .  Most of t h e  b e n e f i t s  t h a t  can  be provided a r e  a s s o c i a t e d  with 
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putting dollars in plant today. Simply offering a rate reduction won't 
accomplish any long-term benefits, such as improved infrastructure, 
health and safety or the broader coverage of wireless service. (Tr., pp. 
51-52) . 

Mr. Wood argued that the question to be addressed in this case is 
whether or not designating Easterbrooke as an ETC is in the public 
interest based on Easterbrooke's merits as a carrier and looking at the 
study areas in which Easterbrooke is seeking ETC status. (Tr., pp. 54- 
55). He argued that the test proposed by both Mr. Swatts and the Consumer 
Advocate Division, which indicates that the cost of serving some of these 
areas is so high that they could not support another ETC designation, are 
based on the costliness of a wireline carrier operating under Frontier's 
costs as measured by the F.CC. He'argued that a high-cost area to a wire- 
line carrier is not necessarily the same as a high-cost area to a 
wireless carrier. (Tr., pp. 54-57). 

Mr. Wood also discussed the bill and keep arrangement in more 
detail. Bill and keep simply means that one carrier terminates calls 
originated on another carrier's network in.exchange for the second 
carrier terminating the first carrier's customers calls. The actual 
dollars related to those calls aren't transferred back and forth. Rather, 
it is an exchange of a service or value. Bill and keep is the de fact0 
arrangement between two carriers who don't have an interconnection 
agreement and represents the arrangement currently in effect between 
Easterbrooke and Frontier. (Tr., pp. 82-83). Mr. Wood noted that there 
are between 1,700 and 1,800 local exchange companies nationwide and 
regulators don't want everyone trying to make a physical connection to 
each other. Bill and keep accomplishes indirectly what otherwise would be 
done directly, Further, Mr. Wood pointed out that Section 25l(a)states 
that interconnection can be direct or indirect. If Frontier believes that 
Easterbrooke should have an interconnection agreement with it and asks 
Easterbrooke to enter into such an'agreement, Easterbrooke would have a 
duty to negotiate in good faith. If the negotiation failed, Frontier 
could bring the matter to the Public Service Commission for arbitration. 
(Tr., pp. 83-84). 

~rontier presented rebuttal testimony from its witness Swatts. m. 
Swatts denied that Frontier was seeking to put competition on trial or to 
claim that competition is not in the public interest. He noted that 
competitors are free to enter Frontier's study area at' their own 
discretion and that Frontier has waived its rural exemption in West 
Virginia, absent which competitors could not obtain wholesale discounts 
for reselling Frontier's services or obtain unbundled network elements 
from Frontier. Therefore, despite the fact that Frontier is an RTC, . 
other carriers are free to compete with it by building their own 
networks, by reselling Frontier's services or by purchasing unbundled 
network elements from Frontier. (Frontier Exhibit 3, pp. 2-3). 

Mr. Swatts again argued that 'Easterbrooke does not compete with 
Frontier. Therefore, regardless of whatever benefits may flow from 
competition, those benefits are not present here. Second, the promotion 
of competition is not a relevant consideration in examining the public 
interest. If the promotion of competition by itself were enough to 
satisfy the public interest test, there would be no need for the test. 
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While t h e r e  i s  a genera l  p o l i c y  goal  of promoting compet i t ion ,  un ive rsa l  
s e r v i c e  i s  a s e p a r a t e  p o l i c y  goal  which must be examined on i t s  own 
m e r i t s ' .  Addi t ional ly ,  t h e  promotion of compet i t ion  i s  n o t  a goal  of 
u n i v e r s a l  s e r v i c e  and t h e  u n i v e r s a l  s e r v i c e  mechanism cannot be used a s  
a means of promoting competi t ion.  F i n a l l y ,  Eas terbrooke is not a new 
e n t r a n t  and providing it w i t h  USF monies w i l l  n o t  c r e a t e  a n e w  competi- 
t o r ,  i n c r e a s e  competi t ion o r  give consumers a cho ice  they d o n ' t  a l r eady  
have. .Easterbrooke has provided s e r v i c e  s i n c e  1990 and c la ims  t o  a l ready  
b e  providing t h e  s e r v i c e s  supported by t h e  Universa l  Se rv ice  Fund. 
( F r o n t i e r  Exh ib i t  3 ,  pp. 3-4)  . M r .  Swatts  argued t h a t  n e i t h e r  M r .  McGaw 
nor  M r .  Wood i d e n t i f i e d  any b e n e f i t  i n  t h e i r  test imony t o  suppor t  t h e i r  
c l a ims  t h a t  des igna t ing  Easterbrooke a s  an ETC i s  i n  t h e  p u b l i c  i n t e r e s t ,  
o t h e r  than  competi t ive e n t r y .  ( F r o n t i e r  Exh ib i t  3 ,  p. 5 ) .  M r .  Swatts 
a l s o  argued t h a t  Easterbrooke r e a l l y  only competes wi th  o t h e r  w i r e l e s s  
c a r r i e r s ,  and such competi t ion w i l l  only  i n t e n s i f y  wi th  t h e  r e c e n t  advent 
of w i r e l e s s  l o c a l  number p o r t a b i l i t y .  ( F r o n t i e r  Exh ib i t  3 ,  p. 6 ) .  

Mr. Swatts agreed w i t h  t h e  va r ious  s t e p s  l a i d  ou t  by M r .  FlcGaw i n  
h i s  tes t imony t h a t  Easterbrooke i s  w i l l i n g  t o  t a k e  i n  o r d e r  t o  extend 
service t o  customers who l i v e  i n  a r e a s  where Eas te rb rooke ' s  c e l l u l a r  
s i g n a l  does n o t  c u r r e n t l y  reach.  However, Mr. Swatts  b e l i e v e s  t h a t  those  
s t e p s  by themselves a r e  inadequate.  H e  be l i eves  t h a t  Easterbrooke should 
a l s o  u t i l i z e  o t h e r  technologies  t h a t  a r e  a v a i l a b l e  t o  it i f  it cannot 
economically s e r v e  a customer us ing  w i r e l e s s  technology. USF monies a r e  
t o  be  used t o  provide t h e  n ine  supported s e r v i c e s ;  r e g a r d l e s s  of t h e  
technology used. I f  an ETC i s  not  w i l l i n g  t o  use  a l l  a v a i l a b l e  technolo- 
g i e s ,  it should n o t  be s o  des ignated.  ( F r o n t i e r  Exh ib i t  3 ,  p. 6 ) .  ~ r .  
Swat t s  acknowledged t h a t  b u i l d i n g  out  Eas terbrooke 's  network would b e  a 
pe rmiss ib le  use  of USF monies. But he argued t h a t  r a t e  r educ t ion  i s  a l s o  
a pe rmiss ib le  u s e  and one t h a t  should have t h e  g r e a t e s t  impact on t h e  
a v a i l a b i l i t y  of Eas te rb rooke ' s  service, p a r t i c u l a r l y  i n  l i g h t  of 
~ a s t e r b r o o k e ' s  test imony t h a t  r e l a t i v e l y  modest income l e v e l s  and 
s i g n i f i c a n t  poverty a r e  chal lenges  t o  Eas terbrooke 's  e f f o r t s  t o  s a t i s f y  
i t s  coverage and s e r v i c e  o b j e c t i v e s .  ( F r o n t i e r  ~ x h i b i t  3 ,  pp. 7 -8 ) .  

M r .  Swatts agreed wi th  t h e  Consumer Advocate D i v i s i o n ' s  assessment 
of t h e  percentage of t o t a l  revenue t h a t  each of i t s  s tudy a r e a s  rece ives  
from t h e  Universal  Se rv ice  Fund. The' S t .  Mary's Study a r e a  rece ives  
approximately 2 7 %  of i t s  t o t a l  revenue from USF suppork. It would be a 
s i g n i f i c a n t  harm t o  F r o n t i e r  i f  it weire t o  l o o s e  27% of i t s  t o t a l  
revenues and would have t o  r a i s e  r a t e s .  ( T r . ,  pp. 138-139), M I i  Swatts 
a l s o  t e s t i f i e d  t h a t ,  whi le  he  d o e s n ' t  know where t h e  break p o i n t  i s ,  he 
knows t h a t  t h e r e  i s  a break p o i n t  where it makes no sense t o  fund two o r  
more networks under t h e  USF mechanism. H e  agreed t h a t  t h e r e  were no 

' . p u b l i c  i n t e r e s t  tests f o r  n0.n-rural c a r r i e r s ,  such a s  Verizon, although 
t h e s e  non-rural  c a r r i e r s  do rece ive  support  from t h e  Universa l  Se rv ice  
Fund. Verizon rece ives  approximately $3.00 p e r  l i n e  pe r  month from t h e  
USF. H e  agreed t h a t  $8.00 p e r  l i n e  might be a reasonable break po in t .  
( T r . ,  pp. 143-145). 

The l a s t  wi tness  t o  provide r e b u t t a l  test imony i n  t h i s  proceeding 
was B i l l y  Jack Gregg, t h e  Di rec to r  of t h e  Consumer Advocate Division of 
t h e  Pub l ic  Serv ice  Commission. M r .  Gregg has been t h e  Di rec to r  of t h e  
Commission ' s Consumer Advocate Divis ion s i n c e  19 8 1, and has been 
e x t e n s i v e l y  involved i n  r e g u l a t o r y  i s s u e s  s i n c e  t h a t  t i m e , .  n o t  only i n  
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h i s  p o s i t i o n  a s  Director  of t h e  Consumer Advocate Div i s ion ,  but  i n  h i s  
p a r t i c i p a t i o n  i n  t h e  Na t iona l  Associat ion of S t a t e  U t i l i t y  Consumer 
Advocates, t h e  Rural Task Force  of t h e  Federa l -Sta te  J o i n t  Board on 
Universa l  Se rv ice ,  t h e  Board of Directors  of t h e  Na t iona l  Regulatory 
Research I n s t i t u t e  and, s i n c e  March of 2 0 0 2 ,  a s  a member of t h e  Federal- 
S t a t e  J o i n t  Board on Universal  S e r v i c e .  M r .  Gregg has  a l s o  been a member 
of t h e  Board of Directors  of t h e  Universal  Service Company. (CAD Exhibit 
2 ,  Appendix A ) .  The CAD b e l i e v e s  t h a t  it i s  i n  t h e  p u b l i c  i n t e r e s t  t o  
g r a n t  ETC s t a t u s  t o  Eas terbrooke i n  a port ion of t h e  a r e a  served by 
F r o n t i e r ,  b u t  not  i n  a l l  of  t h e  Fron t i e r  s tudy areas f o r  which t h e  
p e t i t i o n  was made. S p e c i f i c a l l y ,  the  CAD i s  recommending t h a t  
Eas te rb rooke  be granted ETC s t a t u s  i n  the  w i r e  c e n t e r s  contained i n  
F r o n t i e r ' s  S t .  Mary's s tudy a r e a ,  i . e . ,  Davis, Thomas, Canaan Valley, 
Pa rsons ,  Clay,  'Harmon, Ivyda le ,  Widen and Birch River .  The CAD i s  
recommending t h a t  Easterbrooke be denied ETC s t a t u s  i n  t h e  w i r e  centers  
con ta ined  i n  F r o n t i e r '  s Mountain S t a t e  study area ,  i . e. , Websker Springs, 
M i l l  Creek, Cowan, Arbovale, Marl in ton,  Hillsboro, Snowshoe, Walkersvil le  
and Hacker Val ley .  The CAD'S recommendation i s  based p r i m a r i l y  on t h e  
c o s t  t o  s e r v e  those  areas  and t h e  l e v e l  of f e d e r a l  u n i v e r s a l  service 
s u p p o r t  r e c e i v e d  by each s t u d y  a r e a .  (CAD E x h i b i t  2 ,  pp. 1 -2  ) . M r .  
Gregg a l s o  a s s e r t e d  t h a t  t h e  maps submitted by Eas te rb rooke  i n  t h i s  
proceeding c o n t a i n  numerous e r r o r s  and cannot be  r e l i e d  upon. He a l s o  
recommended t h a t  Easterbrooke be d i r e c t e d  t o  se rve  a l l  customers i n  t h e  
w i r e  c e n t e r s  f o r  which it i s  g ran ted  ETC d e s i g n a t i o n ,  r egard less  of 
whether some of those  w i r e  c e n t e r s  extend beyond E a s t e r b r o o k e ' s  licensed 
wireless s e r v i c e  t e r r i t o r y  and t h a t  t h e  Commission should  impose 
c o n d i t i o n s  upon any ETC d e s i g n a t i o n  of Easterbrooke i n  o r d e r  t o  ensure 
t h a t  t h e  ETC requirements c o n t i n u e  t o  be  met on an ongoing b a s i s  and t h a t  
t h e  USF funds a r e  used f o r  t h e i r  intended purpose. (CAD E x h i b i t  2 ,  p. 
2 )  * 

M r .  Gregg r e i t e r a t e d  t h a t  Easterbrooke i s  l i c e n s e d  t o  provide 
wireless s e r v i c e s '  i n  WV RSA 5,  c o n s i s t i n g  of Braxton, Clay,  N'icholas, 
Webster,  Pocahontas, Randolph, , Upshur and Tucker Count ies  . He a l s o  
r e i t e r a t e d  t h a t  Easterbrooke had previously  received ETC designation i n  
t h e  w i r e  c e n t e r  served by Verizon w i t h i n  i t s  l i c e n s e d  s e r v i c e  areas.  H e  
l i s t e d  t h e  c o u n t i e s  and w i r e  c e n t e r s  f o r  which Easterbrooke i s  seeking 
ETC d e s i g n a t i o n  i n  Fron t i e r  ' s t e r r i t o r y .  (CAD Exh ib i t  2 ,  E x h i b i t  BJG-1). 
H e  no ted  t h a t ,  while F r o n t i e r  has  t h r e e  study a reas  i n  West Vi rg in ia ,  t h e  
F r o n t i e r  w i r e  c e n t e r s  a f f e c t e d  by Easterbrooke's  a p p l i c a t i o n  a r e  located 
i n  t h e  S t .  Mary's  and Mountain S t a t e  study areas.  M r .  Gregg a l so  l i s t e d  
t h e  w i r e  c e n t e r s  af f ec ted  by Easterbrooke ' s applica.kion by F r o n t i e r  study 
a r e a .  (CAD Exhib i t  2 ,  pp. 3 - 4 ) .  

M r .  Gregg a l s o  defined s t u d y  a rea ,  which i s  g e n e r a l l y  a n  incumbent 
t e l e p h o n e  company's p r e e x i s t i n g  s e r v i c e  t e r r i t o r y  w i t h i n  a s t a t e .  The 
boundar ies  of t h e  study a reas  were  es tab l i shed  a s  of November 1 5 ,  1984, 
by FCC Order.  F r o n t i e r ' s  t h r e e  s tudy  areas correspond t o  t h e  service 
t e r r i t o r i e s  of t h e  previous owners of those service t e r r i t o r i e s .  The 
B l u e f i e l d  s t u d y  a r e a  i s  made up of w i r e  centers  former ly  owned by General 
Telephone. The S t .  Mary's s tudy  a r e a  i s  made up of w i r e  c e n t e r s  formerly 
owned by Conte l .  The Mountain S t a t e  study a r e a  i s  made up of wire 
c e n t e r s  fo rmer ly  owned by A 1 1 T e l .  While a company such a s  Fron t i e r  may 
o p e r a t e  a s  a s i n g l e  company w i t h i n  a s t a t e ,  f e d e r a l  u n i v e r s a l  service 
s u p p o r t  i s  determined on a s tudy  a r e a  b a s i s .  (CAD E x h i b i t  2 ,  p. 4 ) .  The 
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Exh ib i t  BJG-2 at tached t o  CAD Exhib i t  2 shows t h e  disaggregated per l i n e  
high c o s t  support  f o r  each F r o n t i e r  wire cen te r  i n  both s tudy  areas 
a f f e c t e d  by Easterbrooke ' s  appl ica t ion .  He a l s o  provided the  annual 
suppor t  which r e s u l t s  from t h i s  p e r  l i n e  support. The w i r e  centers i n  
t h e  Mountain S t a t e  study a r e a  produce support of approximately $7 .9  
m i l l i o n  per  year ,  while t h e  S t .  Mary 's  study a rea  wire  c e n t e r s  produce 
suppor t  of approximately $2.3 mi l l i on  per year. (CAD E x h i b i t  2 ,  Exhibit 
B J G  2 ) .  

M r .  Gregg ind ica ted  t h a t  he  p a r t i a l l y  agreed with t h e  arguments made 
by t h e  witnesses  f o r  both of t h e  o ther  pa r t i e s .  H e  noted t h a t  designa- 
t i o n  of an add i t i ona l  ETC would provide addi t ional  choices,  competition 
and improvement of t he  E T C ' s  network. He noted, however, t h a t  t h i s  w i l l  
always be t h e  ca se  when an add i t i ona l  subsidized c a r r i e r  i s  designated. 
H e  agreed wi th  F ron t i e r  witness Swatts t h a t ,  i f  t h e  bene f i t s  of competi- 
t i o n  alone were enough t o  s a t i s f y  t h e  public i n t e r e s t  t e s t ,  Congress 
would not have es tabl ished a  separa te  public i n t e r e s t  test  f o r  ETC 
app l i can t s  i n  r u r a l  study a r ea s .  I t  simply would have mandated ETC 
des igna t ion  upon a showing t h a t  t h e  appl icant  can provide t h e  supported 
s e r v i c e s  and adve r t i s e  t h e i r  . a v a i l a b i l i t y ,  j u s t  a s  it d i d  f o r  t he  non- 
r u r a l  study a r ea s .  (CAD Exhibi t  2 ,  p. 6 ) .  

However, M r .  Gregg d i sagreed  with. M r .  Swatts '  test imony tha t  no 
add i t i ona l  ETC should be allowed' i n  F ron t i e r ' s  study a reas  because those 
s tudy  areas  r ece ive  USF suppor t . .  H e  noted t h a t  numerous non-rural 
c a r r i e r s  r ece ive  USF support and Congress made a  po l icy  dec i s ion  t h a t  
add i t i ona l  ETCs should be allowed i n  those a reas ,  assuming they can 
provide and adve r t i s e  the  supported services .  M r .  Gregg noted t h a t  t he  
h ighes t  mount  o f  USF high c o s t  support  received by a  non-rural c a r r i e r  
is approximately $8.00 per l i n e  per month, r e c e i v e d ' b y  Puer to  Rico 
Telephone Company. (CAD Exhib i t  2, p. 6 ) .  M r .  Gregg agreed with M r .  
Swat ts ,  however, t h a t  t he re  a r e  a reas  t h a t  are s o  cos t l y  t o  s e rve  t ha t  it 
would make no sense t o  support  an additional- subsidized c a r r i e r .  ."It i s  
M r .  Greggbs b e l i e f  t h a t  t h i s  i s  one of t he  reasons why Congress made ETC 
designat ion i n  r u r a l ,  study a r ea s  d i sc re t ionary  with s t a t e  commissions arid 
only if those designations were found t o  be i n  t h e  p u b l i c  i n t e r e s t .  
While he d id  no t  agree t h a t  a l l  r u r a l  study areas  t h a t  r e c e i v e  high cost  
support  should be  exempt from having addi t iona l  ETCs, M r ,  Gregg d id  
b e l i e v e  t h a t  t h e  higher t h e  l e v e l  of support received by a  study area, 
t h e  g r e a t e r  t h e  sc ru t iny  t h a t  an ETC appl icat ion f o r  t h a t  area should 
rece ive .  He be l ieves  t h a t  t h e  publ ic  i n t e r e s t  t e s t  e s s e n t i a l l y  i s  a cost  
b e n e f i t  ana lys i s ,  i . e . ,  whether t h e  cos t  and po t en t i a l  harm o f  supporting 
an a d d i t i o n a l  subsidized c a r r i e r  i n  a  r u r a l  study a rea  outweigh the  
b e n e f i t s  r e s u l t i n g  f rorn having an addi t ional  ETC. (CAD Exh ib i t  2 ,  p. 7 ) .  

M r .  Gregg acknowledged t h a t ,  under t h e  cur ren t  r u l e s ,  t he  federal  
u n i v e r s a l  s e r v i c e  mechanism supports a l l  l i n e s  of a l l  ETCs and t h a t  
al lowing an add i t i ona l  ETC i n  F r o n t i e r ' s  study areas w i l l  n o t  r e su l t  i n  
any reduct ion i n  the  support  it receives.  However, he noted tha t ,  
because of concerns about t h e  growing s i z e  of t he  fund, t he re  are several 
proposals  t o  l i m i t  support t o  only primary l i n e s  o r  t o  only one ETC per 
customer. I f  any of those proposals a r e  adopted by.  t h e  J o i n t  .Board 
and/or the  FCC, USF funding w i l l  be  contestable among a l l  ETCs and could 
lead ,  u l t imate ly ,  t o  a  reduct ion of support f o r  a l l  ETCs, including 
incumbents. (CAD Exhibit 2, p  . 7 ) . 
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For t h e  f o u r t h  q u a r t e r  of 2003, t h e  S t .  Mary's s t u d y  a r e a  received 
an average of $16.81 per  l i n e  i n  monthly high c o s t  suppor t .  The Mountain 
S t a t e  s tudy a r e a  r ece ives  over t w i c e  a s  much, approximately $37.76 pe r  
l i n e  i n  monthly high c o s t  suppor t .  M r .  Gregg's E x h i b i t  BJG-3 shows t h e  
t o t a l  revenue o f  each ILEC i n  West V i r g i n i a  f o r  2002, a long  wi th  t h e  
amount of f e d e r a l  universa l  s e r v i c e  suppor t  r ece ived  by e a c h  c a r r i e r .  
USF high c o s t  suppor t  c o n s t i t u t e s  almost  44% of t h e  t o t a l  revenue 
generated i n  t h e  Mountain S t a t e  s t u d y  a r e a  and 27% of t h e  t o t a l  revenue 
generated i n  t h e  S t .  Mary's s tudy  a r e a -  (CAD Exh ib i t  2 ,  p .  8 and Exhibi t  
BJG-3). 

According t o  M r .  Gregg, t h e  n a t i o n a l  average r e s i d e n t i a l  r a t e  f o r  
f l a t  r a t e  s e r v i c e  i n  urban a r e a s  i s  $23.28 pe r  month. The average 
r e s i d e n t i a l  r a t e  i n  West V i r g i n i a  i s  h igher .  The FCC r e f e r e n c e  book 
l i s t s  Ver izon ' s  average r a t e  i n  West Vi rg in ia  a s  $ 2 8 . 6 1  a month. 
F r o n t i e r ' s  ave rage  r e s i d e n t i a l  r a t e  would probably be  s l i g h t l y  higher,  
approximately $30.00 per  month. The amount of pe r  l i n e  f e d e r a l  high c o s t  
suppor t  i n  t h e  S t .  Mary's s tudy  a r e a  i s  less than t h e  n a t i o n a l  average 
r e s i d e n t i a l  r a t e  and t h e  average F r o n t i e r  r e s i d e n t i a l  r a t e .  Etowever, t h e  
amount of p e r  l i n e  support  r e c e i v e d  i n  t h e  Mountain S t a t e  s t u d y  area  .is 
higher t h a n  t h e  average n a t i o n a l  r a t e  and t h e  average r a t e  f o r ' F r o n t i e r .  
According t o  M r .  Gregg, t h i s  i n d i c a t e s  t h a t  it i s  extremely expensive  t o  
provide s e r v i c e  i n  t h e  wire c e n t e r s  l o c a t e d  i n  F r o n t i e r ' s  Mountain S t a t e  
s tudy a r e a .  (CAD Exh ib i t  2 ,  pp. 8-9) .  

I t  i s  M r .  Gregg's b e l i e f  t h a t  t h e  l e v e l s  of h igh c o s t  support  
rece ived i n  t h e  S t .  Mary's s tudy  a r e a  a r e  low enough t h a t  more than one 
ETC can be suppor ted ,  and t h a t  t h e  c o s t  and p o t e n t i a l  harm f o r  such 
a d d i t i o n a l  s u p p o r t  a r e  no t  excess ive .  Therefore,  he b e l i e v e s  t h a t  it i s  
i n  t h e  p u b l i c  i n t e r e s t  t o  g ran t  Eas te rb rooke ' s  ETC a p p l i c a t i o n  i n  t h e  S t .  
Mary's s tudy  a r e a ,  sub jec t  t o  c e r t a i n  cond i t ions .  However, because of 
t h e  high l e v e l s  o f  support r ece ived  i n  t h e  Mountain S t a t e  s t u d y  a rea ,  he 
be l i eves  t h a t  it is  not  i n  t h e  p u b l i c  i n t e r e s t  t o  des igna te  Easterbrooke 
a s  an ETC f o r  t h e  wire  c e n t e r s  i n  'chat s tudy  a rea .  H e  b e l i e v e s  t h a t  t h e  
high l e v e l  of  suppor t  rece ived i n  t h e  Mountain S t a t e  s t u d y  a r e a  makes 
t h i s  an a r e a  where t h e  number of ETCs should be l i m i t e d .  (CAD Exhib i t  2 ,  
pp. 9-10). 

M r .  Gregg a s s e r t e d  t h a t ,  w h i l e  a by-product of USF fund ing  may be 
t h a t  cer ta im w i r e l e s s  networks a r e  s t rengthened and expanded, it i s  not  
t h e  purpose of uSF funding t o  b u i l d  o u t  w i r e l e s s  networks i n  r u r a l  a reas .  
The purpose of  USF funding i s  t o  h e l p  provide  t h e  supported s e r v i c e s  and 
t h e  f a c i l i t i e s  necessary  t o  provide  t h o s e  s e r v i c e s ,  r e g a r d l e s s  of t h e  
technology used  t o  provide them. He noted t h a t  w i r e l e s s  s e r v i c e s  and 
mobi l i ty  a r e  n o t  supported s e r v i c e s .  .(CAD Exhib i t  2 ,  p .  1 0 ) .  H e  noted 
t h a t  d e c i d i n g  whether t o  a l low m u l t i p l e  supported c a r r i e r s  i n  a r u r a l  
a r e a  i s  a ba lanc ing  a c t ,  weighing t h e  c o s t  and p o t e n t i a l  harm i n  
suppor t ing  ETCs a g a i n s t  t h e  b e n e f i t s  of r ece iv ing  a d d i t i o n a l  funding.  He 
argued t h a t  it must be remembered t h a t  funding f o r  t h e  U n i v e r s a l  Service 
Fund comes d i r e c t l y  from customers and a l l  p a r t i e s  have a r e s p o n s i b i l i t y  
t o  ensure t h a t  t h e s e  l imi ted  resources  a r e  used i n  a r e s p o n s i b l e  way. He 
be l i eves  t h a t  t h e r e  a r e  some a r e a s  where it i s  so  expensive t o  provide 
s e r v i c e  t h a t  it makes no sense  t o  suppor t  more than  one subs id ized 
c a r r i e r  and h e  b e l i e v e s  t h a t '  t h e  Mountain S t a t e  s tudy a r e a  i s  one of 
those  a r e a s .  (CAD ~ x h i b i t  2 ,  p. 1 0 ) .  
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I n  M r .  Gregg ' s test imony,  inc lud ing  t h e  two cor rec ted  pages t h a t  a re  
conta ined i n  E x h i b i t  Zh, being pages 11 and 12 of h i s  prepared testimony, 
and a c o r r e c t e d  E x h i b i t  BJG-I ,  M r .  Gregg discussed t h e  accuracy of t h e  
maps provided by Easterbrooke,  a t t ached  t o  M r .  McGaw's tes t imony.  The 
boundaries of t h e  w i r e  c e n t e r s  conta ined i n  those  maps were drawn by a 
n a t i o n a l l y  - a v a i l a b l e  software program, but '  ' they d i d  n o t  match t h e  
o f f i c i a l  exchange boundary maps on f i l e  a t  t h e  Commission. H e  bel ieves 
t h a t  ~ x h i b i t  BJG-1 provides a more accura te  r e p r e s e n t a t i o n  of those 
exchange boundar ies .  However, he  b e l i e v e s  t h a t  t h e  inaccuracy  of t h e  
boundaries shown on t h e  Easterbrooke e x h i b i t s  have l i t t l e  impact on 
Easterbrooke 's  ETC a p p l i c a t i o n ,  except  f o r  w i r e  c e n t e r  a r e a s  which extend 
beyond t h e  boundar ies  of Eas te rb rooke ' s  eight-county s e r v i c e  a r e a .  (CAD 
E x h i b i t  2A, p .  11). H e  noted t h a t ,  whi le  Easterbrooke i s  l i c e n s e d  t o  
provide wireless s e r v i c e  w i t h i n  t h e  eight-county a r e a  previously 
d iscussed,  some o f  t h e  F r o n t i e r  w i r e  c e n t e r s ,  wi th in  which Easterbrooke 
seeks  ETC s t a t u s ,  extend beyond i t s  l i c e n s e d  t e r r i t o r y .  There  a r e  two 
a r e a s  where t h e  F r o n t i e r  w i r e  c e n t e r  boundaries extend beyond t h e  county 
boundaries,  i . e . , F r o n t i e r  ' s Walkersv i l l e  wire  cen te r  i n  Lewis County 
serves a p o r t i o n  of nor the rn  Braxton County included i n  Eas terbrooke 's  
p e t i t i o n  and t h e  Thomas and Davis wire  c e n t e r s  serve  t h e  w e s t e r n  por t ion  
of Grant County, which i s  no t  p a r t  of WV RSA 5 and, t h e r e f o r e ,  is not 
inc luded  i n  Eas terbrooke ' s a p p l i c a t i o n .  There a r e  a l s o  s e v e r a l  wire 
c e n t e r s  i n  t h e  Verizon s e r v i c e  a r e a  where Easterbrooke has  a l r e a d y  been 
granted ETC s t a t u s  t h a t  d i f f e r  from t h e  boundaries of WV RSA 5, although 
t h o s e  a reas  a r e  n o t  a t  i s s u e  i n  t h i s  case .  (CAD Exhib i t  2A, pp. 11-12 
and Exhibi t  BJG-1). 

According t o  M r .  Gregg, t h e  Commission should s p e c i f y  t h a t  
Easterbrooke i s  g r a n t e d  ETC s t a t u s  wi th in  t h e  boundaries of designated 
w i r e  c e n t e r s ,  r e g a r d l e s s  of whether t h e  boundaries of t h o s e  w i r e  centers  
extend beyond t h e  county boundaries wi th in  which Easterbrooke i s  l icensed 
t o  provide wireless s e r v i c e .  (CAD Exhibi t  2A, p. 12; CAD E x h i b i t  2, p. 
13 ) . M r .  Gregg noted t h a t  Easterbrooke ' s wireless s i g n a l  ex tends  beyond 
t h e  boundaries of  t h e  e i g h t  coun t ies  wi th in  which it i s  l i c e n s e d  t o  
provide w i r e l e s s  s e r v i c e  and Easterbrooke i s  n o t  l imi ted  t o  providing i t s  
own w i r e l e s s  s e r v i c e s ,  bu t  may provide s e r v i c e  through r e s a l e  of  wire l ine  
o r  o t h e r  w i r e l e s s  s e r v i c e s .  H e  b e l i e v e s  t h a t  r equ i r ing  Easterbrooke t o  
provide s e r v i c e  throughout e x i s t i n g  wire c e n t e r s  uses r e a d i l y  determined 
e x i s t i n g  boundaries and w i l l  avoid t h e  problem i n  de f in ing  a s e r v i c e  area 
smal le r  than an i n d i v i d u a l  w i r e  c e n t e r .  (CAD Exhibi t  2 ,  p. 1 3 ) .  

M r .  Gregg t e s t i f i e d  t h a t ,  i n  t h i s  case ,  t h e  Commission should  f o l l o i ~  
t h e  procedures set f o r t h  i n  Sect ion 2 1 4 ( e ) ( 5 )  of t h e  A c t  and Section 
54.207 of t h e  FCC's r e g u l a t i o n s  which provide  f o r  r e d e f i n i t i o n  of a 
s e r v i c e  area  and r e d e f i n e  Easterbrooke 's  s e r v i c e  a r e a  t o  i n c l u d e  the  
F r o n t i e r  w i r e  c e n t e r s  of Clay, Ivydale,  Widen, Birch River ,  Harmon, 
Parsons,  Thomas, Davis and Canaan Valley.  Following t h e  i s suance  of an 
Order approving ETC s t a t u s  i n  t h i s  case ,  t h e  Commission should  d i r e c t  
S t a f f  t o  f i l e  a p e t i t i o n  w i t h  t h e  FCC seeking i t s  concurrence i n  t h i s  
s e r v i c e  area  r e d e f i n i t i o n .  (CAD Exhib i t  2 ,  pp. 13-14), 

Wit,h . r e s p e c t  t o  t h e  cond i t ions  recommended by F r o n t i e r  witness 
Swatts ,  t o  be p l a c e d  on Easterbrooke i f  it i s  granted ETC s t a t u s ,  M r .  
Gregg recommended t h a t  Easterbrooke be held  t o  t h e  same c o n d i t i o n s  which 
have previously  been placed on ETCs ,  i n  Eas terbrooke 's  own ETC designa- 
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t i o n  c a s e  invo lv ing  t h e  Verizon w i r e  c e n t e r s ,  Case No. 02-1118-T-PC, and 
i n  t h e  Hishland Ce l lu la r  c a s e ,  Case No. 02-1453-T-PC, which i s  s t i l l  
pending. These condi t ions  i n c l u d e  o b l i g a t i o n s  t o  p rov ide  s e r v i c e  when 
customers are unable t o  r e c e i v e  an adequate s i g n a l ;  t h e  f i l i n g  of 
p e r i o d i c  r e p o r t s  t o  t h e  Commission on unserved a r e a s  and network 
deployment; t h e  f i l i n g  of in fo rmat iona l  t a r i f f s  w i t h  t h e  Commission, 
i n c l u d i n g  t h e  terms of L i f e l i n e  and Link-Up programs f o r  low-income 
customers;  and t h e  f i l i n g  of annua l  r e p o r t s  w i t h  t h e  Commission demon- 
s t r a t i n g  how t h e  USF funds were used. Fur ther ,  Eas te rb rooke  should be  
r e q u i r e d  t o  comply with t h e  a d v e r t i s i n g  requirements f o r  ETCs es tabl i shed 
by t h e  Commission i n  previous  c a s e s .  F i n a l l y ,  any g r a n t  o f  ETC s t a t u s  
should  be  condi t ioned on compliance with any s t a n d a r d s  f o r  ETCs which a r e  
e s t a b l i s h e d  a s  a r e s u l t  of t h e  ongoing ETC t a s k  f o r c e  i n  P. S , C .  Case No. 
03-1119-T-GI. (CAD Exhibi t  2,  p. 1 4 ) .  

On t h e  s t and ,  M r .  Gregg t e s t i f i e d  t h a t ,  wh i l e  he d i d  n o t  know how 
many customers Easterbrooke s e r v e d ,  it repor ted  305 l i n e s  i n  t h e  Mountain 
S t a t e  s tudy  a r e a  and 1,563 l i n e s  i n  t h e  S t .  Mary's s t u d y  a r e a .  (Tr.,  pp. 
90-91). M r .  Gregg noted t h a t  competi t ive ETCs accounted  f o r  $94.5 
m i l l i o n  of  t h e  Universal S e r v i c e  Fund support  f o r  t h e  f i r s t  quarter  of 
2004, r e p r e s e n t i n g  10.5% of t h e  high c o s t  fund s u p p o r t  and 6% of t h e  
o v e r a l l  Un ive r sa l  Service Fund, which inc ludes  schoo l s ,  l i b r a r i e s ,  hea l th  
c a r e  and low income support .  However, t h e  suppor t  p a i d  t o  competitive 
ETCs i s  t h e  fastest-growing p o r t i o n  of t h e  high c o s t  fund.  It i s  higher 
t h a n  t h e  h igh c o s t  model mechanism and i s  approaching t h e  l e v e l  paid o u t  
under l o c a l  switching suppor t  and long term suppor t .  Annualized, t h e  
$94.5 m i l l i o n  pa id  t o  compet i t ive  ETCs w i l l  amount t o  almost  $400 mi l l ion  
p e r  yea r .  (Tr . ,  pp. 91-92, 128 ) . H e  acknowledged t h a t  a l l  of t h e  
arguments r a i s e d  about how much i s  paid  t o  r u r a l  c a r r i e r s  i s  e n t i r e l y  
c o r r e c t ;  r u r a l  c a r r i e r s  c u r r e n t l y  g e t  t h e  l a r g e s t  amount, w e l l  over $1 
b i l l i o n  o u t  of  t h e  $3.2 b i l l i o n  i n  high c o s t  funds.  (Tr . ,  p .  92).  

I n  making h i s  recommendation, M r .  Gregg looked a t  t h e  t o t a l  amount 
of suppor t  i n  t h e  various F r o n t i e r  s tudy a reas  compared t o  w h a t  customers 
a r e  c u r r e n t l y  paying. The amount of support  F r o n t i e r  r e c e i v e s  i n  t h e  
Mountain S t a t e  s tudy area  e q u a l s  o r  exceeds t h e  amount of revenue t h a t  it 
g e t s  from i t s  own customers on a per  l i n e  b a s i s .  Based on  tha t ,  it 
appears t o  M r .  Gregg t h a t  F r o n t i e r ' s  Mountain S t a t e  s tudy  a r e a  i s  an a r e a  
where t h e  c o s t s  a r e  s o  h igh and t h e  amount of suppoxt necessary t o  
ma in ta in  u n i v e r s a l  service  i s  a l r e a d y  s o  high t h a t  it makes no economic 
sense  t o  have an add i t iona l  s u b s i d i z e d  c a r r i e r .  Th i s  d o e s n ' t  mean t h a t  
t h e r e  c a n ' t  b2 competitive e n t r y  i n  t h e  Hountain S t a t e  s t u d y  area.  The 
q u e s t i o n  i s  how many compe t i t ive  ETCs w i l l  be  s u b s i d i z e d  w i t h  .public 
money, According t o  M r .  Gregg, as long a s  t h e  n i n e  suppor ted  services  
a r e  provided i n  an area  a t  comparable p r i c e s ,  t.he promise of universa l  
s e r v i c e  has  been f u l f i l l e d  and one should ask ve ry  hard  ques t ions  before 
going forward and spending a d d i t i o n a l  publ ic  funds t o  s u b s i d i z e  ETCs i n  
ve ry  h igh c o s t  a reas .  (Tr . ,  pp.  93-94). 

M r .  Gregg pointed out  t h a t  one ETC has a l r eady  been approved f o r  a l l  
t h r e e  F r o n t i e r  study a r e a s ,  FiberNet . To h i s  knowledge, however, 
F iberNet  i s  n o t  providing s e r v i c e  t o  any of t h e  w i r e  c e n t e r s  i n  t h e  
Mountain S t a t e  s tudy area .  M r .  Gregg doesn ' t  t h i n k  t h e r e  should be any 
a d d i t i o n a l  ETCs designated i n  t h e  Mountain S t a t e  s tudy  a r e a  a t  t h i s  time, 
a l though th i s  could change down t h e  road when .perhaps t h e r e  i s  a 
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d i f f e r e n t  c o s t  s t r u c t u r e  and more e f f i c i e n t  p rov iders .  (Tr . , pp . 94-95) . 
With r e s p e c t  t o  t h e  sugges t ion  t h a t  Eas te rb rooke  be required  t o  

s e r v e  a l l  of  any w i r e  c e n t e r  even i f  it i s  p a r t i a l l y  o u t s i d e  of i t s  
l i c e n s e d  w i r e l e s s  s e r v i c e  a r e a ,  M r .  Gregg b e l i e v e s  t h a t  Easterbrooke has 
two o p t i o n s  i f  it o b j e c t s  t o  t h a t  condit ion.  It can e i t h e r  choose not  t o  
seek ETC des ignat ion i n  t h o s e  w i r e  centers ,  which i s  what Al lTel  d id  i n  
West V i r g i n i a  and elsewhere,  o r  it can seek a u t h o r i t y  t o  serve  those  
a r e a s .  Mr. Gregg noted t h a t  ETC s t a t u s  i s  technology n e u t r a l .  It 
d o e s n ' t ' r e q u i r e  t h a t  t h e  n i n e  supported services b e  provided using any 
p a r t i c u l a r  technology. Eas terbrooke can use a combination o f  technolo- 
g i e s  i n  t h o s e  wire c e n t e r s ,  probably  a combination of w i r e l e s s  and r e s a l e  
of l a n d l i n e  se rv ice .  ( T r .  , pp. 95-96) . Mr. Gregg b e l i e v e s  t h a t  h i s  
proposal  i s  reasonable t o  a v o i d  confusion among customers as  t o  where an 
ETC w i l l  undertake i t s  ETC o b l i g a t i o n s  and where it w i l l  p rovide  se rv ice ,  
According t o  M r .  Gregg, Eas terbrooke needs t o  make a c h o i c e ,  e i t h e r  it 
must serve a l l  of t h e  w i r e  c e n t e r s  o r  seek ETC s t a t u s  i n  those w i r e  
c e n t e r s  which extend beyond i t s  boundaries. ( T r . ,  pp. 9 6 - 9 7 ) ,  M r .  Gregg 
b e l i e v e s  t h a t  Easterbrooke shou ld  not ob ta in  ETC s t a t u s  if  it i s  not  
w i l l i n g  t o  serve a l l  of t h e  customers i n  a w i r e  c e n t e r .  ( T r . ,  pp. 97- 
9 8 ) .  

M r .  Gregg acknowledged t h a t  t h e  Universal  _ Serv ice  Fund s t i l l  
suppor t s  a11  l i n e s  of a l l  ETCs. ( T r . ,  p. 98).  M r .  Gregg acknowledged 
t h a t  t h e  u n i v e r s a l  service mechanism c o l l e c t s  funds  from a broad range of 
customers i n  order  t o  h e l p  s u p p o r t  c e r t a i n  c a t e g o r i e s  of s e r v i c e s  t h a t  
have been s i n g l e d  ou t  f o r  subs idy ,  t h a t  i s ,  a r e a s  t h a t  a r e  c o s t l y  t o  
serve, such as r u r a l ,  i n s u l a r  o r  high c o s t  a r e a s ,  where, but  f o r  f e d e r a l  
s u b s i d i e s ,  t h e r e  probably wouldn ' t  be telephone s e r v i c e .  [Tr . ,  pp. 99- 
1 0 0 ) .  Another a r e a  i s  s u p p o r t  f o r  low-income households t h a t  cou ldn ' t  
a f f o r d  te lephone s e r v i c e  w i t h o u t  a subsidy. A t h i r d  ca tegory  is  r u r a l  
h e a l t h  c a r e ,  meaning s u b s i d i z e d  services  f o r  h e a l t h  c a r e  providers i n  
r u r a l  a r e a s ,  inc luding a c c e s s  t o  advanced s e r v i c e s .  The f o u r t h  category 
o f : s u p p o r t e d  se rv ice  c o n s i s t s  of  subsidies  t o  schoo l s  and l i b r a r i e s  t o  
g ive  them access  t o  advanced s e r v i c e s  a t  cheaper r a t e s  t h a n  they would 
o the rwise  have t o  pay. The t o t a l  paid ou t  under a l l  of t h e  Federal  
Universa l  Service  Funds i n  2003 was $6.2 b i l l i o n .  However, t h e  funding 
base f o r  t h e  Universal S e r v i c e  Fund has been d e c l i n i n g  o r  stagnant i n  
r e c e n t  y e a r s  a t  approximately $77 t o  $80 m i l l i o n  annual ly .  The problem 
i s  t h a t  assessments f o r  t h e  Universa l  Service Fund a r e  made on ly  agains t  
i n t e r s t a t e  and i n t e r n a t i o n a l  revenues. The t o t a l  revenue base of over 
$230 m i l l i o n  per  year h a s n ' t  been tapped, al though t h e r e  a r e  discussions 
i n  Congress t h a t  would a l low USF assessments a g a i n s t  i n t r a s t a t e  revenues. 
(Tr . ,  pp. 99-100). Obta in ing ETC designation a l lows a company t o  draw 
funds from t h e  high c o s t  fund and t h e  low-income fund.  ETC designation 
a l s o  c a r r i e s  with it s e r i o u s  ob l iga t ions  f o r  t h e  des ignee .  ( T r . ,  pp. 
LOO-101). 

I n  M r .  Gregg' s opinion,  t h e  USF mechanism was n o t  in tended t o  f o s t e r  
o r  c r e a t e  competition i n  r u r a l  areas o r  any o t h e r  a reas .  The twin 
p i l l a r s  of t h e  Telecommunications Act of 1996 were competition and 
u n i v e r s a l  se rv ice .  I f  a l l  t h a t  Congress cared about  was competition, you 
could p o t e n t i a l l y  leave r u r a l  a r e a s  behind, caus ing r a t e s  t o  b e  unafford- 
ab le .  ( r  , p 1 0 )  H e  acknowledged t h a t  t h e  Universa l  Service  Fund i s  
funding m u l t i p l e  nekworks and mul t ip le  ETCs i n  c e r t a i n  a r e a s  today. H e  
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d o e s n ' t  b e l i e v e  t h a t  t h a t  i s  t h e  purpose of t h e  fund and it i s  current ly  
being looked a t  by t h e  J o i n t  Board and t h e  FCC. H e  agreed t h a t  the re  i s  
nothing i n  t h e  A c t  t o  suggest  t h a t  Unive r sa l  Service  Fund s h o u l d  be used 
t o  e n s u r e  t h a t  customers have bo th  w i r e l i n e  and wireless s e r v i c e .  He 
does n o t  t h i n k  t h a t  t h e  purpose o f  S e c t i o n  254 is  t o  promote competi t ion,  
a l though t h e  end r e s u l t  may be t h a t  m u l t i p l e  networks a r e  supported i n  
c e r t a i n  a r e a s .  He be l i eves  t h a t  t h e  purpose of Sect ion  254 i s  t o  ensure 
t h a t  a l l  customers i n  a l l  a r e a s  of  t h e  na t ion ,  i n c l u d i n g  those i n  
i n s u l a r ,  r u r a l  and high c o s t  a r e a s ,  have access t o  a c e r t a i n  bas ic  l e v e l  
of telecommunicat ion s e r v i c e s  a t  r a t e s  comparable t o  t h o s e  t h a t  a r e  paid 
i n  urban a r e a s .  However, simply because an urban a r e a  m i g h t  have f i v e  
wireless p r o v i d e r s  and t h r e e  l a n d l i n e  providers  d o e s n ' t  mean t h a t  every 
r u r a l  customer i s  e n t i t l e d  t o  t h a t  same l e v e l  of s e r v i c e  or t h e  same 
number of  networks.  Nothing i n  S e c t i o n  254 of t h e  Act s u g g e s t s  t h a t  
customers a r e  e n t i t l e d  t o  o r  should  expec t  support  f o r  one w i r e l e s s  and 
one l a n d l i n e  network. (Tr . ,  pp. 102-103). tle be l i eves  t h a t ,  i f  t h e  nine 
suppor ted  s e r v i c e s  a r e  a v a i l a b l e  a t  comparable r a t e s  a s  i n  u rban  areas,  
the Universa l  S e r v i c e  mechanism h a s  f u l f i l l e d  i t s  primary miss ion .  ( T r . ,  
p. 1 0 3 ) .  H e  p o i n t e d  ou t  t h a t  one of t h e  reasons f o r  t h e  d i f f e r e n t  
s t andard  f o r  d e s i g n a t i n g  ETCs i n  r u r a l  s tudy areas  was t h e  concern  about 
t h e  impact o f  u n f e t t e r e d  compet i t ion  on t h e  a b i l i t y  of t h e  subsidized 
c a r r i e r s  t o  s u r v i v e  i n  t h e  compe t i t ive  environment. There fo re ,  the  
des igna t ion  o f  a d d i t i o n a l  ETCs i s  d i s c r e t i o n a r y  wi th  the s t a t e s  f o r  r u r a l  
a r e a s  and can be made only a f t e r  a p o s i t i v e  f ind ing  t h a t  d o i n g  s o  is i n  
t h e  p u b l i c  i n t e r e s t .  T I  p 104,).  M r .  Gregg noted t h a t  l i m i t i n g  the  
number of ETCs i n  a r u r a l  a r e a  does not  preclude compe-kitors from 
e n t e r i n g  t h a t  a r e a  and he noted t h a t  Easterbrooke has been serving the  
a r e a  a t  i s s u e  s i n c e  1990 wi thout  any subsidy.  The on ly  i s s u e  i s  whether 
Easterbrooke q u a l i f i e s  f o r  t h e  USF subs id ies ,  i n  a d d i t i o n  t o  the  
s u b s i d i e s  a l r e a d y  being pa id  t o  ~ r o n t i e r  f o r  i t s  e x i s t i n g  network.  ( T r . ,  
pp. 104-105). 

M r .  Gregg r e i t e r a t e d  t h a t  F r o n t i e r ' s  Mountain S t a t e  s t u d y  area  i s  so 
c o s t l y  t o  serve t h a t  it simply d o e s n ' t  make economic s e n s e  t o  designate 
another  ETC i n  t h a t  area.  The s u p p o r t  p e r  l i n e  i n  t h e  S t .  Mary's  study 
a r e a  i s  approximately $16.00 p e r  l i n e  pe r  month, w h i l e  the  l e v e l  of 
suppor t  p e r  l i n e  p e r  month i n  t h e  Mountain S t a t e  s tudy a r e a  i s  approxi- 
mately $30.00, almost  double t h e  amount of t h e  S t .  Mary's s tudy area.  
M r .  Gregg b e l i e v e s  t h a t  the r e l e v a n t  a r e a  of inqui ry  i s  t h e  study area 
and no t  t h e  w i r e  c e n t e r ,  because suppor t  i s  paid  on a s t u d y  a rea  bas is .  
The l e v e l  of s u p p o r t  f o r  t h e  St. Mary's a r e a  i s  low ensugh to  support an 
a d d i t i o n a l  ETC, whereas t h e  Mountain S t a t e  s tudy a r e a  i s  simply too 
expensive.  ( T r . ,  pp. 112-113). 

Mr. Gregg aga in  r e i t e r a t e d  h i s  disagreement wi th  F r o n t i e r  ' s view 
t h a t  t h e r e  shou ld  be no a d d i t i o n a l  ETCs designated i n  a n y  a rea  t h a t  
r e c e i v e s  any h i g h  c o s t  suppor t ,  n o t i n g  t h a t  non-rural s t u d y  a r e a s  receive 
high c o s t  s u p p o r t  and t h e  des igna t ion  of a d d i t i o n a l  E T C s  i s  mandatory i n  
those  a r e a s .  H e  acknowledged t h a t  d i f f e r e n t  people can  d i s a g r e e  where 
t h e  . l i n e  should  be drawn between g ran t ing  a d d i t i o n a l  ETCs and not 
g r a n t i n g  a d d i t i o n a l  ETCs. He r e i t e r a t e d  h i s  b e l i e f  t h a t  a b e t t e r  policy 
i s  t o  r e q u i r e  - increased s c r u t i n y  a s  t h e  l e v e l  of s u p p o r t  f o r  the  
incumbent i n c r e a s e s .  Roughly h a l f  of t h e  study areas  r e c e i v e  more than 
$20.00 p e r  l i n e  p e r  month i n  suppor t .  They serve  on ly  1 . 7 %  of the  
popula t ion  and t h e y  g e t  44% of t h e  h igh c o s t  fund. ( T r . ,  p p .  113-115). 
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Mr. Gregg acknowledged that each case has to be looked at individually. 
(Tr., pp. 115-116 )'. 

DISCUSSION 

Under the Telecommunications Act of 1996, designation as an ETC is 
essential in order for common carriers of telecommunications services to 
be eligible to receive federal universal service support pursuant to 47 
U.S .C.  $254. In order to be designated as an ETC, an applicant must: 
(1) be a common carrier; (2) offer the services supported by the federal 
universal service support mechanism under 47 U. S . C . S254 (c ) , either using 
its own facilities or a combination of its own facilities and resale, 
throughout the designated service area; (3 ) advertise the availability of 
such services and the charges therefor, using media of general distxibu- 
tion. 47 U.S.C. §214(e)(l)(A)&(B); and (4) offer Link-Up and Lifeline 
services as part of its service offerings to low-income subsc=ribers. See 
47 C.F.R. SS54.405 and 54.411. 

47 U.S.C. §214(e)(2) establishes the process for the designation of 
eligible telecommunications carriers: 

A State commission shall upon its own motion or upon request 
designate a common carrier that meets the requirements of 
paragraph (1) as an eligible telecommunications carrier for a 
service area designated by the State commission. Upon zequest 
and consistent with the public interest, convenience, and 
necessity, the State comission may, in the case of an area 
served by a rural telephone company, and shall, in the case of 
all other areas, designate more than one common carrier as an 
eligible telecommunications carrier for a service area desig- 
nated by the State. commission, so long as each additional 
requesting carrier meets the requirements of paragraph (I). 
Before desiqnatinq an additional elisible telecommunications 
carrier for an area served bv a rural telephone companv, the 
State commission shall find that the desisnation is in the 
public interest. (Emphasis added) . 
The nine (9) supported services which the ETC applicant rnust provide 

are: voice grade access to the public switched telephone network;.local 
usage; dual-tone multi-frequency (DTMFj signal or its functional 
equivalent; single party service or its functional equivalent; access to 
emergency services; access to operator services; access to interexchange 
services; access to directory assistance; and toll limitation for 
qualifying low-income customers. See, 47 C.F.R. S54.101(a). The 
applicant aiso must advertise the availability of these services 
throughout its service territory. If the incumbent local exchange 
carrier is a rural telephone company, the applicant seeking ETC status 
also must demonstrate that designating it as an ETC is in the public 
interest. 

The Public Service Cormnission adopted general criteria for the 
advertising requirement in its Order of May 4, 2001, in Case No. 00-1656- 
T-PC, Gateway Telecom, LLC, dba StratusWave Communications, as follows: 
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The carrier must advertise in media targeted to the 
general residential market throughout its service area; 

Such advertising should be placed in media substantially 
similar to the media in which the serving incumbent LEC 
advertises its services in the particular service area. 
This may mean newspaper or local magazine advertisements 
where the. incumbent advertises its services in such 
publications, or use of broadcast media (radio or televi- 
sion) where the incumbent uses such media; 

The carrier is required to maintain an Internet site where 
members of the public can obtain information regarding its 
services and rates; and 

The carrier is required to advertise its services at least 
quarterly throughout. the service areas for which it has 
been designated an ETC. 

In this proceeding, the Joint Stipulation and Agreement for Partial 
Settlement resolves most of the issues regarding whether or not 
Easterbrooke provides the nine supported services. The parties to this 
proceeding have stipulated that Easterbrooke provides all of the 
supported services with the exception of access to the public switched 
telephone network, a stipulation to which Frontier would not agree. There 
also is no dispute that Easterbrooke advertises its services in a manner 
consistent with the Commission's decision in Gateway, supra. As a result 
of the Joint Stipulation and Agreement for Partial Settlement, there are 
two principal issues to be addressed in this case, whether or not 
Easterbrooke provides access to the public switched telephone network, 
one of the nine supported services which must be provided by an applicant 
for ETC designation, and whether the designation of Easterbrooke as an 
ETC in Frontier's study areas is in the public interest. 

The FCC's regulations on the service area of an ETC are contained in 
47 C.F.R. 854.207, as follows: 

(a) The term service area means a geographic area established 
by a state commission for the purpose of determining universal 
service obligations and support mechanisms. A servic.e area 
defines the overall area for which the carrier shall receive 
support from federal universal service support mechanisms. 

(b) In the case of a service area served by a rural telephone 
company,.service area means such company's "study area" unless 
and until the Commission [the FCC] and the states, after taking 
into account recommendations of a Federal-State Joint Board 
instituted under section 410(c) of the Act, establish a 
different definition of service area for such company. 

(c) If a state commission proposes to define a service area 
served by a rural telephone company to be other than such 
company's study area, the Commission will consider that 
proposed definition in accordance with the procedures set forth 
in this paragraph. 
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ACCESS TO THE PUBLIC SWITCHED TELEPHONE NETWORK 

F r o n t i e r  i s  a s s e r t i n g  t h a t  Easterbrooke does not  p rov ide  access  t o  
t h e  p u b l i c  switched te lephone network because Easterbrooke has  no t  
e n t e r e d  i n t o  an  in te rconnec t ion  agreement wi th  F r o n t i e r .  Rather, 
Eas terbrooke r o u t e s  i t s  telecommunications t r a f f i c  through i t s  e x i s t i n g  
T-1 f a c i l i t i e s  t o  access  tandems opera ted  by Verizon. A l l  of t h e  t r a f f i c  
between F r o n t i e r  and Easterbrooke i s  t r anspor ted  and t e rmina ted  i n  t h i s  
way. (Eas terbrooke Ex. 1, p .  3; Tr . ,  pp. 28-30, 38-40). However, 
Eas terbrooke and t h e  CAD bo th  pointed  o u t  t h a t  t h e r e  i s  no f e d e r a l  o r  
s t a t e  requirement t h a t  Eas terbrooke and F r o n t i e r  have a d i r e c t  in tercon-  
n e c t i o n  f o r  t h e  purpose of t r a n s p o r t i n g  t r a f f i c .  47 C.F.R. §§54.101 
d e f i n e s  t h e  n ine  supported s e r v i c e s ,  Voice grade access  t o  t h e  PSTN i s  
d e f i n e d  as "a f u n c t i o n a l i t y  t h a t  enables  a u s e r  . . . t o  t r a n s m i t  voice 
communications, i n c l u d i n g  s i g n a l i n g  t h e  network t h a t  t h e  c a l l e r  wishes t o  
p l a c e  a c a l l ,  and t o  r e c e i v e  v o i c e  communications, inc lud ing  receiving a 
s i g n a l  i n d i c a t i n g  t h e r e  i s  an incoming c a l l . "  Nothing i n  t h i s  d e f i n i t i o n  
r e q u i r e s  d i r e c t  connect ion between t h e  providers .  Ne i the r  Easterbrooke 
n o r  F r o n t i e r  has  any knowledge of any complaint t h a t  customers of e i t h e r  
carrier a r e  unable ' t o  make l o c a l  c a l l s  t o  o r  r e c e i v e  c a l l s  from customers 
of  t h e  o t h e r  c a r r i e r .  ( T r . ,  pp. 39, 137, 140) .  

Af te r  t h e  hearing; Counsel f o r  F r o n t i e r  f i l e d  a let ter  w i t h  t h e  
Commission i n d i c a t i n g  t h a t  F r o n t i e r  a c t u a l l y  had opened i n  i t s  switches 
t h e  642,  644 and 6 5 1  NXX codes used by Easterbrooke, b u t  h a s  not  opened 
t h e  704 NXX code used by Easterbrooke and w i l l  no t  d o  s o  u n t i l  
Eas terbrooke e n t e r s  i n t o  an in terconnect ion agreement wi th  it. 
Easterbrooke no ted  i n  i t s  r e p l y  b r i e f  t h a t  Easterbrooke has  not  y e t  
implemented t h e  704 NXX code, s o  t h e  f a c t  t h a t  t h i s  code i s  not  open i n  
F r o n t i e r ' s  swi tch  would no t  a f f e c t  customer t r a f f i c .  I t  was a l s o  noted i n  
b o t h  Easterbrooke 's  i n i t i a l  and r e p l y  b r i e f s  t h a t ,  subsequent  t o  t h e  
h e a r i n g ,  F r o n t i e r  tendered an in te rconnec t ion  agreement t o  Easterbrooke,  
which Easterbrooke i s  i n  t h e  p rocess  of reviewing. Now t h a t  F r o n t i e r  has 
reques ted  an in te rconnec t ion  agreement with Easterbrooke,  Sec t ion  251 of 
t h e  A c t  w i l l  r e q u i r e  Easterbrooke t o  e n t e r  i n t o  such an agreement. AS 
t h e  testimony a t  hear ing noted,  i f  Easterbrooke and F r o n t i e r  are unable 
t o  n e g o t i a t e  terms of a reasonable  in terconnect ion agreement, t h e  mat ter  
can be brought b e f o r e  t h e  Pub l ic  Service  Commission f o r  a r b i t r a t i o n .  

I n  any even t ,  it s e e m s  c l e a r  t h a t  Easterbrooke was n o t  required  t o  
have a d i r e c t  interconnection w i t h  F r o n t i e r ,  a t  l e a s t  u n t i l  F r o n t i e r  
r eques ted  t h a t  it e n t e r  i n t o  an in terconnect ion agreement. The t r a f f i c  
between Easterbrooke 's  customers and F r o n t i e r ' s  customers i s  obviously 
t r a v e l i n g  and being terminated appropr ia te ly  s i n c e  n e i t h e r  c a r r i e r  has 
r e c e i v e d  any complaints .    here can be no l e g i t i m a t e  ques t ion  t h a t  
Easterbrooke provides access  t o  t h e  pub l ic  switched te lephone network. 

PUBLIC INTERFST TEST 

By f a r ,  t h i s  i s s u e  genera ted  t h e  bulk of t h e  test imony and argument 
i n  t h i s  proceeding. Both F r o n t i e r  and t h e  CAD advocate a p u b l i c  i n t e r e s t  
t es t  t h a t  looks not  a t  t h e  l o c a l  a rea  t h a t  i s  being served by t h e  
a p p l i c a n t  f o r  'ETC s t a t u s  and t h e  addikional  area  t h a t  c o u l d  be b e t t e r  
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se rved  i f  it was granted ETC s t a t u s ,  b u t ,  ins tead ,  a t  a  b r o a d e r  analysis 
of t h e  h e a l t h  and longevi ty  of t h e  high c o s t  u n i v e r s a l  s e r v i c e  fund 
i t s e l f .  It i s  c l e a r  from r e c e n t  d e c i s i o n s  of t h e  FCC t h a t  t h e  growth i n  
t h e  u n i v e r s a l  s e r v i c e  fund i s  an i t em t o  be considered;  however, it is 
e q u a l l y  c l e a r  t h a t  t h e  FCC has  n o t  adopted t h e  r a t h e r  b r o a d  public 
i n t e r e s t  t e s t  r e l i e d  upon by F r o n t i e r  and t h e  CAD. The F C C , ~  i n  i t s  
d e c i s i o n s  on whether o r  not t o  des igna te  app l i can t s  f o r  ETC s t a t u s ,  has 
r e l i e d  upon a more l o c a l  a n a l y s i s  of t h e  publ ic  i n t e r e s t  a s  advocated i n  
t h i s  proceeding by Easterbrooke . See, f o r  example, V i r q i n i  a  Cel lu lar ,  
u, Docket 96-45, FCC 03-338, (Re l .  January 22, 2004) , Paras  . 28, 29  and 
30 ; Hishland C e l l u l a r ,  Inc. ,  CC Docket 96-45, FCC 04-37, (Re1 - , April 2 4 ,  
2OO4), Paras .  22-27. I n  t h i s  proceeding,  t h e  undersigned w i l l  follow the  
l e a d  of t h e  FCC and analyze t h e  p u b l i c  i n t e r e s t  of t h e  t e r r i t o r y  covered 
by t h e  a p p l i c a t i o n .  

Eas te rb rooke ' s  testimony i n d i c a t e d  t h a t ,  wi th  ETC s t a t u s ,  it w i l l  
enhance i t s  network through t h e  opera t ion of a d d i t i o n a l  c e l l  towers, 
provide  customers with advanced s e r v i c e s  and t h e  h i g h e s t  qua l i ty  of 
s e r v i c e  and provide  competi t ive telecommunications s e r v i c e s  to  r u r a l  West 
V i r g i n i a .  Easterbrooke f u r t h e r  a s s e r t s  t h a t ,  with USF fund ing ,  it w i l l  be 
a b l e  t o  g r e a t l y  improve i t s  s e r v i c e  t o  r u r a l  o r  remote a r e a s  and reduce 
o r  e l i m i n a t e  "dead spo t s"  i n  i t s  c u r r e n t  coverage due t o  t e r r a i n  or  
p ro roga t ion  c h a r a c t e r i s t i c s ,  by cons t ruc t ing  new c e l l s  and i n s t a l l i n g  
r e p e a t e r s  and extenders ,  a s  w e l l  a s  by i n c o r p o r a t i n g  emerging and 
innova t ive  technologies .  (See,  Easterbrooke Exhib'it 1, pp. 4 - 5 ) .  

Addi t iona l ly ,  c e l l u l a r  p r o v i d e r s  i n  t h i s  a r e a  g e n e r a l l y ,  and 
Easterbrooke s p e c i f i c a l l y ,  a r e  r e q u i r e d  t o  address t h e  unique engineering 
and f i n a n c i a l  chal lenges  posed by  t h e  exis tence  of t h e  N a t i o n a l  Radio 
Quie t  Zone i n  t h i s  s e r v i c e  t e r r i t o r y ,  an i s s u e  which does no t  af fec t  
w i r e l i n e  c a r r i e r s .  The Q u i e t  Zone encompasses an a r e a  of approximately 
1 3 , 0 0 0  square  mi les  and was des igned t o  minimize p o s s i b l e  harmful 
i n t e r f  erence  wi th  t h e  National  Radio Astronomy Observatory a t  Green Bank, 
West V i r g i n i a ,  and t h e  Naval Radio Research Observatory a t  Sugar  Grove, 
West V i r g i n i a .  There a r e  s i g n i f i c a n t  r e s t r i c t i o n s  and l i m i t a t i o n s  upon 
c o n s t r u c t i o n  and opera t ion of new o r  modified r a d i o  t r a n s m i s s i o n  s i t e s  i n  
t h e  Quie t  Zone, and, as  a  r e s u l t  of  these  r e s t r i c t i o n s  and l i m i t a t i o n s ,  
t h e r e  i s  dramat ica l ly  reduced e f f e c t i v e  rad ia ted  power f o r  a n y  s i t e s  i n  
t h a t  Quiet  Zone t h a t  a r e  approved f o r  t ransmission.  R e s t r i c t i o n s  a lso  
impact  l o c a t i o n  and antenna conf igura t ion .  As  a  r e s u l t ,  CHRS ca r r i e r s  
a f f e c t e d  by t h e  Quiet Zone have s i g n i f i c a n t l y  h igher  c o v e r a g e  cos t s  than 
t h e y  otherwise  would exper ience ,  with s i g n i f i c a n t l y  reduced signal 
s t r e n g t h ,  r e s u l t i n g  i n  reduced s e r v i c e  c a p a b i l i t i e s .  (Easterbrooke 
E x h i b i t  1, pp. 5-6) .  Easterbrooke has  taken what s t e p s  it can t a k e  before 
t h e  FCC i n  o r d e r  t o  expand c o n s t r u c t i o n  wi th in  t h e  Quie t  Zone, but the  
a d d i t i o n a l  i n f r a s t r u c t u r e  t h a t  Easterbrooke can i n s t a l l  wi th  USF funding 
w i l l  a l low it t o  overcome t h o s e  Quie t  Zone d i f f i c u l t i e s  t o  some degree. 

'1n t h e  event  t h a t  t h e  S t a t e  Commission does n o t  have a u t h o r i t y  t o  
d e s i g n a t e  e l i g i b l e  telecommunications c a r r i e r s ,  a p p l i c a n t s  f o r  ETC s ta tus  
may p e t i t i o n  t h e  FCC f o r  des igna t ion ,  upon a showing t h a t  t h e  s t a t e  
commission who would normally have j u r i s d i c t i o n  over  t h e  t e r r i t o r y  does 
n o t  have a u t h o r i t y  t o  make t h e  des igna t ion .  . . 47 U.S.C. §214(A)(2) ;  47 CFR 
S e c t i o n  54.201(a) .  
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Fur the r ,  Easterbrooke's s e r v i c e  t e r r i t o r y ,  WV RSA 5 ,  has a low 
population dens i ty ,  extremely challenging t e r r a i n  and low incomes and 
high poverty  l e v e l s ,  which r ende r  it more d i f f i c u l t  f o r  Easterbrooke t o  
provide broad coverage and r e l i a b l e  service. (Easterbrooke Exhibit 1, 
pp. 4 & 7  ) . ~ c c o r d i n g  t o  Easterbrooke, it w i l l -  be a b l e  t o  construct  new 
f a c i l i t i e s  i n  t h e  ru ra l  high-cost  areas of WV RSA 5 and improve service 
i n  those  a r eas  where s ignal  s t r e n g t h  i s  weak due t o  topography. Improved 
telecommun'ications in£ r a s t r u c t u r e  w i l l  f a c i l i t a t e  commercial and 
r e s i d e n t i a l  development i n  s p a r s e l y  populated a reas  and spur  economic 
development. (Easterbrooke E x h i b i t  1, p . 7 ) . 

A comparison of Easterbrooke' s service of fe r ings  and r a t e  plans with 
F r o n t i e r ' s  t a r i f f s  on f i l e  with t h e  Commission i n d i c a t e  t h a t  Easterbrooke 
w i l l  be ab l e  t o  o f f e r  customers i n  WV RSA 5 with a l a r g e r  l o c a l  call ing 
a rea  t han  ~ r o n t i e r  offers under i t s  r a t e  plans, s ince  Easterbrooke's  home 
c a l l i n g  a r e a  under a l l  of i t s  p l a n s  includes the e i g h t  coun t i e s  i n  the WV 
RSA 5 ,  Braxton, Clay, Nicholas, Pocahontas, Randolph, Tucker, Upshur and 
Webster. C a l l s  placed from wi th in  the home area t o  anywhere i n  West 
Vi rg in ia  i ncu r  no addit ional t o l l  o r  long distance charges,  although off- 
network roaming charges can apply.  (Easterbrooke Exhib i t  1, pp. 9-10 ; 
Fron t i e r  ' s t a r i f f  on f i l e  wi th  t h e  Commission) . Easterbrooke witness 
McGaw a l s o  noted tha t  Easterbrooke can of fe r  qua l i t y  a f fordable  service 
t o  consumers i n  areas where landline se rv ice  i s  unavailable. 
(Easterbrooke Exhibit  1, p. 1 2 ) .  M r .  McGaw noted t h a t  t h e  a v a i l a b i l i t y  of 
a po r t ab l e  high quali ty w i r e l e s s  service i s  e spec i a l ly  important fo r  
hea l th  and s a f e t y  i n  rura l  a r eas  where wireline s e rv i ce  may b e  physically 
unavai lable .  (Easterbrooke Exh ib i t  1, p. 1 2 )  . 

Easterbrooke witness Wood made the  point t h a t  t h e  existence of 
competit ive opt ions  for  telecommunications se rv ice ,  pa r t i cu l a r ly  the 
a v a i l a b i l i t y  of wireless s e r v i c e ,  i s  important f o r  r u r a l  economic 
development and t h a t ,  when making decisions on whether o r  n o t  t o  locate 
t h e i r  f a c i l i t i e s  i n  a given a rea ,  businesses consider t h e  ava i l ab i l i t y  of 
r e l i a b l e  vo ice  services, d a t a  services and w i r e l e s s  services  with 
s u f f i c i e n t  coverage. He argued t h a t  r u r a l  areas r equ i r e  t hese  services t o  
be ab l e  t o  compete with urban and suburban areas t o  a t t r a c t  investment 
and jobs.  (Easterbrooke Exhib i t  2A, pp. 6 - 7 ) .  He a l s o  emphasized t h a t  
r e l i a b l e  mobile communications have a level  of importance f o r  people who 
l i v e  i n  r u r a l  a reas  tha t  people . l i v ing  i n  urban a reas  f a i l  t o  appreciate. 
H e  noted t h a t  even the highest  q u a l i t y  wireline s e rv i ce  i s  no  substi tute 
f o r  mobile s e r v i c e  with broad geographic coverage, because t h e  wireline 
s e rv i ce  o f t e n  physically i s  n o t  t he re  when it i s  needed. (Easterbrooke 
Exhibi t  2A, p. 7 ) .  

I n  t h e  p a s t ,  the s u b l i c  Service  Commission, on t h e  b a s i s  of the 
language of t h e  Telecommunications Act of 1996 and e a r l i e r  FCC decisions, 
was ab l e  t o  conclude tha t  t h e  pub l i c  i n t e r e s t  t e s t  f o r  an ETC applicant 
i n  an RTC t e r r i t o r y  was m e t  s imply on the  basis of i nc reased  choices i n  
technology, se rv ices  and p r i c e s  f o r  consumers. (See, F ibe rne t ,  LLC, Case 
No. 01-0488-T-PC). While t hese  f a c t o r s  may s t i l l  be considered,  they can 
no longer  be  t h e  exclusive b a s i s  upon which an ETC des igna t ion  i n  an RTC 
t e r r i t o r y  can  be made. 

I n  i ts  most recent pronouncement on the sub jec t ,  i n  i t s  Hishland 
Ce l lu l a r  d e c i s i o n  (Rel:.April 1 2 ,  2004) ,  the FCC noted t h a t ,  i n  determin- 
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ing whether or not the designation of an applicant as an ETC will serve 
the public interest, it must consider whether the benefit of an addi- 
tional ETC in the subject wire centers outweighs any potential harms. The 
FCC further noted that this balancing of benefits and costs is a fact- 
specific exercise. Among other elements, the FCC weighed the benefits of 
increased competitive choice, the impact of the designation on the 
universal service fund, the unique advantages and disadvantages of the 
competitor ' s . service offerings , any commitments made regarding the 
quality of telephone service and the competitive ETC's ability to satisfy 
its obligation to serve the designated service areas within a reasonable 
timeframe. (Hiqhland Cellular, Par. 2 2 ) .  

In the Hiqhland Cellular proceeding, the FCC noted that Highland 
Cellular's service offerings would provide benefits to customers in 
situations where they do not have access to a wireline telephone and that 
the mobility of Righland Cellular's wireless service would provide other 
benefits to customers. The FCC noted that the mobility of telecommunica- 
tions assists consumers in rural areas who must drive significant 
distances to places of employment, stores, schools and other critical 
locations. Further, the availability of a wireless service offering 
provides access to emergency services that can "mitigate the unique risk 
of geographic isolation associated with living in rural communities. " 
(Hiqhland Cellular, Para. 23). The FCC also noted that, because the 
cellular ETC applicant's local calling area was larger than those of the 
ILECs with which it would compete, its customers will be subject to fewer 
toll charges. The FCC noted that the applicant had given assurances that 
it would alleviate "dropped callsw by using universal service support to 
build new towers and facilities to offer better coverage. (Bicrhland 
Cellular, Para. 24). All of the factors considered important by the FCC 
in the Hishland Cellular opinion are supported by Easterbrooke's 
testimony in this proceeding. It is significant to the undersigned that 
neither Frontier nor the CAD even bothered to attempt to rebut these 
portions of Easterbrooke's testimony; yet, they are among the most 
critical pieces of testimony in the record. 

The FCC's analysis of the impact of the ETC designation on the 
Universal Service Fund was also interesting, and significantly different 
from the ones advocated by either the CAD or Frontier. The FCC acknowl- 
edged the concerns regarding growth in the Universal Service Fund and the 
ever-increasing amounts paid out in high cost support to competitive 
ETCs- The FCC also referenced the on-going examination by it and the 
Joint Board of the FCC's rules relating to high cost universal service 
support in competitive areas.3 However, the specific analysis conducted 

3~ word should be said about the Recommended Decision of the Federal- 
State ~oint Board on Universal Service released on February 27, 2004. 
That Recommended Decision is simply the recommendations of the Joint 
Board to the FCC and carries no actual precedential value. In those 
recommendations, the Joint Board makes recommendations to address the 
increasing level of payments to competitive ETCs fromthe high cost fund 
and asks the FCC to consider several issues. That Recommended Decision 
was issued three days after the Hishland Cellular opinion was adopted, 
However, given that Hishland Cellular wasn't released until April 12, 
2004, it would appear that the FCC may have been considering whether to 
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by the FCC on the impact of an additional ETC on the Universal Service 
Fund was not based on the overall growth in the fund or the level by 
which payouts to competitive ETCs have grown in the past few years as 
advocated by Frontier. Further, the FCC did not engage in the study area/ 
loop support analysis recommended by the CAD. Instead, the FCC attempted 
to estimate the impact on the Universal Service Fund of granting the 
individual application and, obviously, concluded that the impact would 
not -be significant. (See, Hishland Cellul,ar, Para. 25 and fn. 73) . 

The type of information utilized by the FCC in this particular 
analysis was not provided by any party in this case, since Hiqhland 
Cellular, and the Virsinia Cellular case previously referenced, were 
issued subsequent to the hearing in this matter and the parties did not 
have access to the FCC's most recent thoughts on the issue in preparing 
their prefiled testimony or in the testimony and cross-examination 
engaged in . at the hearing. However, a review of some of the more 
generally available information fromthe Universal Service Administrative 
Company regarding high cost support can be helpful. For the first quarter 
of 2004, the USAC is projecting total high cost support on an annualized 
basis of $3.5 billion dollars. Of that amount, West Virginia carriers 
would receive approximately $82.2 million or approximately 2.3%- of the 
total projected high cost support to be paid out in 2004. (See, Appendix 
HC02, 1Q 2004, Universal Service Administrative Company). That same 
~ppendix indicates that, for 2004, it is projected that West Virginia 
will receive the lgth highest level of support frornthe fund. The largest 
amount will be paid out to Texas, over $211 million dollars. West 
Virginia is projected to receive approximately $2 % million less than the 
amount paid out to a sister state, Virginia, the state in which both 
Highland Cellular and Virginia Cellular were designated as ETCs by the 
FCC in 2004. 

Based on the information in the record on the tangible benefits to 
be gained by the customers in WV RSA 5 from Easterbrooke's ETC designa- 
tion, and the obvious lack of substantive impact of the designation of 
Easterbroake as an ETC on the overall Universal Service Fund, the 
undersigned concludes that Easterbrooke has met its public interest test 
with respect not only to the issue of impact on the Universal Service 
Fund, but also with respect to the more fact-specific analysis regarding 
the service territory for which it is seeking oETC designation. 

In the Hiqhland Cellular proceeding, as in the Virqinia Cellular 
proceeding, the FCC noted that each applicant had agreed to comply with 
the Cellular Telecommunications Industry Association (CTIA) Consumer Code 
for Wireless Service, which sets out certain principals, disclosures and 
practices for the provision, of wireless service. Under that Consumer 
Code, wireless carriers agree to disclose rates and terms of service to 
customers; provide maps showing where service is generally available; 

modify its opinion at all to incorporate any reference to the Joint 
Board's recommendations. However, the opinion that was released on April 
12, 2004, makes no reference to the Joint Board's Recommended Decision 
and simply uses the same general language concerning growth in the Fund 
that was included in the Virqinia Cellular opinion released on January 
22, 2004. 
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provide  c o n t r a c t  terms $0 customers and confirm changes i n  s e r v i c e ;  al low 
a t r i a l  pe r iod  f o r .  new s e r v i c e ;  p rov ide  s p e c i f i c  d i s c l o s u r e s  i n  adver t i s -  
ing ;  s e p a r a t e l y  i d e n t i f y  c a r r i e r  charges  from t a x e s  on b i l l i n g  s t a t e -  
ments; provide  customers t h e  r i g h t  t o  t e rmina te  s e r v i c e  f o r  changes t o  
c o n t r a c t  terms; provide  ready access  t o  customer s e r v i c e ;  promptly 
respond t o  customer i n q u i r i e s  and complaints  r ece ived  f rom government 
agencies ;  and ab ide  by p o l i c i e s  f o r  t h e  p r o t e c t i o n  of consumer privacy.  
The CTIA Consumer Code was n o t  mentioned by any p a r t y  i n  t h i s  proceeding, 
b u t  t h e  undersigned be l i eves  t h a t  it r e p r e s e n t s  a f a i r l y  r easonab le  l e v e l  
of s e r v i c e  and commitment t o  a c e l l u l a r  telephone company's customers. 
Accordingly, t h e  undersigned b e l i e v e s  t h a t  it i s  reasonable  t o  impose a 
requirement upon a wireless a p p l i c a n t  f o r  ETC d e s i g n a t i o n  i n  West 
V i r g i n i a  t h a t  it agree  t o  comply w i t h  t h e  provis ions  o f  t h e  C T I A  Consumer 
Code. Therefore ,  t h a t  requirement w i l l  be imposed upon Easterbrooke i n  
t h i s  proceeding. 

With t h a t  requirement,  t h e  undersigned concludes t h a t ,  s i n c e  
Easterbrooke i s  providing t h e  n i n e  s e r v i c e s  supported by the Universal 
Se rv ice  Fund; has  committed t o  comply wi th  t h e  a d v e r t i s i n g  requirements 
e s t a b l i s h e d  by t h e  Commission i n  Gatewav; has agreed t o  comply wi th  
o t h e r  p o t e n t i a l  r e s t r i c t i o n s  and c o n d i t i o n s  based upon t h e  W e s t  Vi rg in ia  
Pub l i c  Se rv ice  Commission's own Hishland C e l l u l a r  proceeding,  pending 
be fo re  t h e  Commission on excep t ions ,  i n  Case No. 02-1465-T-PC; and has  
demonstrated t h a t  it i s  i n  t h e  p u b l i c  i n t e r e s t  t o  des igna te  it a s  an ETC, 
it i s  reasonab le  t o  des igna te  Easterbrooke C e l l u l a r  Corpora t ion  as  an 
e l i g i b l e  telecommunications c a r r i e r  w i t h i n  i ts  s e r v i c e  t e r r i t o r y  of WV 
RSA 5 ,  wi th  c e r t a i n  amendments and cond i t ions  desc r ibed  below. 

ETC Serv ice  Area For Easterbrooke 

While n o t  major i s s u e s  i n  t h i s  proceeding,  t h e r e  a r e  some small  
i s s u e s  r e l a t i n g  t o  t h e  exact  contour  o f  t h e  service '  a r e a  t o  b e  included 
i n  Eas terbrooke 's  ETC des igna t ion .  A s  noted p rev ious ly  i n  t h i s  Discus- 
s i o n  s e c t i o n ,  g e n e r a l l y  speaking,  t h e  s e r v i c e  a r e a  f o r  an ETC i n  RTC 
t e r r i t o r y  i s  t h e  RTC's e n t i r e  s t u d y  a r e a ,  a s  p rev ious ly  d e f i n e d ,  un less  
bo th  t h e  s t a t e  and t h e  FCC approve a d i f f e r e n t  service a r e a  pursuant t o  
f e d e r a l  r e g u l a t i o n s .  (See,  47 U.S.C. § 2 1 4 ( e ) ( 5 ) ;  47 C.F.R. 954 .207 ) .  

Easterbrooke reques ted  ETC des igna t ion  f o r  i t s  e n t i r e  s e r v i c e  
t e r r i t o r y  of WV RSA 5: encompassing e i g h t  coun t i e s  i n  West Virgin ia .  
Easterbrooke had previous ly  been designclted a s  an ETC f o r  t h e  por t ion  of  
i t s  l i c e n s e d  t e r r i t o r y  served by Verizon, a non-rural telecommunications 
c a r r i e r .  The i n s t a n t  p e t i t i o n  covers  t h e  remainder of i t s  l i censed  
t e r r i t o r y  i n  W e s t  V i rg in ia  w i t h i n  p o r t i o n s  of F r o n t i e r ' s  Mountain S t a t e  
and S t .  Mary's s t u d y  a reas .  However, t h e  boundaries of the  s p e c i f i c  
F r o n t i e r  wire  c e n t e r s  covered by Eas te rb rooke ' s  p e t i t i o n  i n  t h i s  case do 
n o t  conform p r e c i s e l y  t o  t h e  boundary of WV RSA 5 i n  two i n s t a n c e s .  A s  
noted  i n  CAD E x h i b i t s  2 and 2A, E x h i b i t  BJG-1, F r o n t i e r ' s  Walker sv i l l e  
w i r e  c e n t e r  s e r v e s  a p o r t i o n  of nor thern  Braxton County where 
Easterbrooke i s  l i c e n s e d ,  bu t  mainly s e r v e s  southern Lewis County where 
Easterbrooke does n o t  have a l i c e n s e ,  while t h e  Thomas and Davis w i r e  
c e n t e r s  i n  Tucker County se rve  t h e  western  por t ion  of Grant County, which 
a l s o  i s  no t  inc luded  i n  W RSA 5.  
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The CAD has  recommended t h a t  t h e  Commission s p e c i f y  t h a t  
Eas terbrooke i s  granted ETC s t a t u s  wi th in  t h e  e n t i r e  boundaries of 
des igna ted  wi re  c e n t e r s ,  whether t h e  boundaries of t h o s e  w i r e  cen te r s  
extend beyond t h e  boundary w i t h i n  which Easterbrooke i s  l icensed t o  
p rov ide  wireless s e r v i c e . .  The CAD noted i n  i t s  I n i t i a l  Brief t h a t  
E a s t e r b r o o k e ' s  wireless s i g n a l  extends beyond t h e  boundaries of  the  e i g h t  
c o u n t i e s  w i t h i n  which it i s  l i censed  t o  provide  w i r e l e s s  service  as 
v e r i f i e d  by Exhib i t  B . o f  Easterbrooke Exhib i t  1, t h e  coverage map 
a t t a c h e d  t o  M r .  McGaw's test imony.  The CAD a l s o  noted t h a t ,  i n  order t o  
provide  t h e  supported s e r v i c e s ,  Easterbrooke i s  n o t  l i m i t e d  t o  providing 
wireless s e r v i c e ,  b u t  may provide  s e r v i c e  through t h e  r e s a l e  of w i r e l i n e  
o r  o t h e r  w i r e l e s s  se rv ices .  I n  o r d e r  t o  accomplish t h e  goal  o f  providing 
s e r v i c e  t o  t h e  e n t i r e  w i r e  c e n t e r s  f o r  which it i s  r e c e i v i n g  ETC 
d e s i g n a t i o n ,  t h e  CAD i s  recommending t h a t  t h e  Commission d i r e c t  
Eas terbrooke t o  e i t h e r  o b t a i n  a c e r t i f i c a t e  of convenience and necess i ty  
t o  p rov ide  telecommunications s e r v i c e  i n  those  p o r t i o n s  o f  the  wi re  
c e n t e r s  i n  ques t ion  t h a t  l i e  beyond i t s  l i censed  boundaries o r  withdraw 
i t s  p e t i t i o n  w i t h  r e s p e c t  t o  t h o s e  p a r t i c u l a r  wire  c e n t e r s ,  a s  AllTel d i d  
p rev ious ly  be fore  t h e  Commission. (See, T r . ,  pp. 95-98 and CAD I n i t i a l  
B r i e f ,  p. 1 2 ) .  

I n i t i a l l y ,  t h e  undersigned had grave r e s e r v a t i o n s  regard ing  t h i s  
a s p e c t  of t h e  CAD recommendation, given t h a t  t h e  boundar ies  of t h e  
wireless S e r v i c e  t e r r i t o r i e s  were determined a t  t h e  f e d e r a l  l e v e l .  
F u r t h e r ,  i n  previous  dec i s ions ,  t h e  FCC had no t  r e q u i r e d  w i r e l e s s  ETC 
a p p l i c a n t s  t o  s e r v e  o u t s i d e  of t h e i r  l i censed  s e r v i c e  t e r r i t o r i e s .  (See,  
f o r  example RCC Holdinss ETC Designation Order, CC Docket N o .  96-45, DA 
02-3181, ( re l .  November 27,  2002) ) .  However, i n  t h e  V i r s i n i a  Ce l lu la r  
Memorandum Opinion and Order r e leased  on January 22, 2004, and t h e  
Hishland C e l l u l a r  Memorandum Opinion and Order r e l e a s e d  o n  April 1 2 ,  
2004, t h e  FCC appeared t o  modify i t s  p o s i t i o n  on t h i s  i ssue .  I n  
V i r q i n i a  c e l l u l a r ,  t h e  FCC spoke approvingly of V i r g i n i a  C e l l u l a r ' s  own 
amendment t o  i t s  p e t i t i o n ,  which provided t h a t ,  a l though t h e  boundaries 
of i t s  CMRS l i c e n s e d  s e r v i c e  a r e a  i n  Virginia  excluded a s m a l l  p a r t  of 
t h e  ~ i l l i a m s v i l l e  wi re  c e n t e r  i n  t h e  study area  of MGW, V i r g i n i a  C e l l u l a r  
had committed t o  o f f e r  s e r v i c e  t o  customers i n  t h e  e n t i r e t y  of t h e  
W i l l i a m s v i l l e  w i r e  c e n t e r  through a combination of i t s  own f a c i l i t i e s  and 
t h e  r e s a l e  of e i t h e r  w i r e l e s s  o r  w i r e l i n e  se rv ices .  (see, Para .  37).  

I n  Hish1an.d C e l l u l a r ,  t h e  FCC went t h e  e x t r a  s t e p  and concluded t h a t  
making an  ETC d e s i g n a t i o n  f o r  a por t ion  of an R T C ' s  w i r e  center  i s  
i n c o n s i s t e n t  w i t h  t h e  pub l ic  i n t e r e s t .  P a r t i c u l a r l y ,  t h e  FCC concluded 
t h a t ,  p r i o r  t o  des ignat ing an a d d i t i o n a l  ETC i n  an RTC s e r v i c e  area ,  t h e  
compet i tor  must commit t o  provide t h e  supported s e r v i c e s  t o  customers 
throughout a minimum geographic area .  The FCC concluded t h a t  a r u r a l  
t e l ephone  company's wire c e n t e r  i s  an appropr ia te  minimum geographic a r e a  
f o r  ETC des igna t ion .  (See, Hiqhland Ce l lu la r ,  Memorandum Opinion and 
Order,  CC Docket No. 96-47, FCC 04-37, ( rel .  A p r i l  1 2 ,  2004) ) .  

It i s  t r u e  t h a t ,  i n  Hiqhland Ce l lu la r ,  t h e  FCC s t a t e d  t h a t  a w i r e  
c e n t e r  i s  an appropr ia te  minimum geographic a rea  because r u r a l  c a r r i e r  
wi re  c e n t e r s  t y p i c a l l y  correspond t o  county and/or t o w n . l i n e s ,  which, i n  
t h e  i n s t a n t  proceeding,  is e x a c t l y  t h e  opposite .  The w i r e  centers  i n  
q u e s t i o n  extend beyond county l i n e s  and do not appear t o  r e f l e c t  s p e c i f i c  
community geographic boundaries. Nevertheless, t h e  undersigned concludes 
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t h a t  t h e  FCC reasoning i s  s t i l l  appropr ia te  f o r  t h i s  proceeding, 
p a r t i c u l a r l y  when looked ou t  . i n  conjunct ion with t h e  CAD'S arguments f o r  
r e q u i r i n g  t h a t  t h e  compet i t ive  c a r r i e r  commit t o  p r o v i d i n g  service 
throughout a r u r a l  c a r r i e r ' s  w i r e  c e n t e r ,  such a s  t h e  avoidance of 
a d m i n i s t r a t i v e  and s e r v i c e - r e l a t e d  problems t h a t  c o u l d  occur i f  
Eas terbrooke were designated a s  an  ETC i n  l e s s  t h a n  an e n t i r e  wire 
c e n t e r .  

I n  t h e  Hiqhland C e l l u l a r  proceeding,  t h e  FCC ' noted  t h a t  Highland 
C e l l u l a r  had s t a t e d  i n  t h a t  c a s e  t h a t ,  should t h e  FCC impose a require- 
ment t h a t  compet i t ive  ETCs s e r v e  complete r u r a l  t e l ephone  company wire 
c e n t e r s ,  it would not  seek d e s i g n a t i o n  i n  t h e  s p e c i f i c  w i r e  center  a t  
i s s u e .  I n  t h e  i n s t a n t  proceeding, Easterbrooke w i l l  be g i v e n  the .opt ion 
of e i t h e r  withdrawing t h e  Thomas, Davis and Walkersv i l l e  w i r e  centers  
from i t s  r e q u e s t e d  ETC des ignated t e r r i t o r y  or  o b t a i n i n g  a c e r t i f i c a t e  of 
convenience and necess i ty  from t h e  Commission t o  s e r v e  t h e  ' s p e c i f i c  
p o r t i o n s  of Lewis County and Grant  County f o r  which it d o e s  not have 
a u t h o r i t y  a t  t h i s  , time. Given t h e  very s p e c i f i c  l o c a t i o n  of t h e  
t e r r i t o r y .  i n  ques t ion ,  t h e  undersigned would not expec t  t h a t  Easterbrooke 
would be  r e q u i r e d  t o  f u l f i l l  t h e  statewide p u b l i c a t i o n  requirement 
u s u a l l y  imposed upon a p p l i c a t i o n s  f o r  telecommunications c e r t i f i c a t e s  of 
convenience and necess i ty ,  b u t ,  i n s t e a d ,  would be r e q u i r e d  t o  publish 
n o t i c e  of i ts  a p p l i c a t i o n  i n  'only Lewis 'and Grant  Count ies .  I n  any 
event ,  Eas terbrooke w i l l  be r e q u i r e d  t o  se rve  e i t h e r  all of t h e  
Walkersv i l l e  , Thomas and Davis w i r e  c e n t e r s  or  be g r a n t e d  ETC designation 
i n  no p a r t  of them. 

Also  w i t h  r e s p e c t  t o ' E a s t e r b r o o k e t s  se rv ice  a r e a  f o r  ETC purposes, 
F r o n t i e r  has  argued t h a t  a l lowing Easterbrooke t o  serve anything l e s s  
than t h e  e n t i r e t y  of t h e  S t .  Mary's  and Mountain S t a t e  study areas 
.amounts t o  al lowing Easterbrooke t o  cream skim F r o n t i e r '  s service, 
t e r r i t o r y .  The FCC has p rev ious ly  concluded t h a t ,  when a CMRS licensed 
c e l l u l a r  p r o v i d e r  seeks ETC d e s i g n a t i o n  f o r  t h e  e n t i r e t y  of i t s  licensed 
s e r v i c e  aqea ,  t h e r e  can be a presumption t h a t  it i s  n o t  at tempting t o  
cream skim, because it i s  a t t empt ing  t o  obtain ETC d e s i g n a t i o n  fo r  a l l  
p o i n t s  i n  t h e  s e r v i c e  t e r r i t o r y  which it has. F u r t h e r ,  t h e  FCC has 
concluded t h a t ,  when a r u r a l  t e l ephone  company has f i l e d  a d isaggregat ion 
plan w i t h  t h e  FCC, so t h a t  i t s  high-cost  support i s  t a r g e t e d  p r inc ipa l ly  
t o  i t s  high-cost  wire c e n t e r s ,  a s  has been done by F r o n t i e r ,  concerns 
about cream skimming a r e  s i g n i f i c a n t l y  minimized and reduced.  (See, 
i . e . ,  V i r q i n i a  C e l l u l a r ,  Para.  3 2 ,  and Hiqhland C e l l u l a r ,  P a r a .  2 6 ,  See 
a l s o ,  RCC Holdinqs,  Para. 3 1 ) .  

The FCC's cream skimming a n a l y s i s  involves an assessment '  of 
popu la t ion  d e n s i t y  and whether o r  n o t  t h e  wire c e n t e r  i s  high cos t  or low' 
c o s t .  With r e s p e c t  t o  t h e  wi re  c e n t e r s  i n  t h e  S t .  Mary's study area,  
Eas terbrooke i s  seeking ETC. d e s i g n a t i o n  i n  two low-cost w i r e  centers ,  
f i v e  m e d i ~ m ~ c o s t  wire c e n t e r s  and two high-cost w i r e  c e n t e r s ,  while, i n  
t h e  Mountain S t a t e  study a rea ,  Easterbrooke i s  seeking d e s i g n a t i o n  i n  s i x  
medium-cost w i r e  centers  and t h r e e  high-cost w i r e  c e n t e r s .  These wire 
c e n t e r s  a r e  a l l  contiguous and a l l  make up WV RSA 5.  ( F r o n t i e r  Exhibit 
2 ,  a t tache .d  E x h i b i t  3 ; CAD E x h i b i t  2 ,  Exhibit  BJG-1 )  . The undersigned 
concludes t h a t  Easterbrooke i s  n o t  at tempting t o  cream sk im F r o n t i e r ' s  
s e r v i c e  t e r r i t o r y  and t h a t  g r a n t i n g  ETC designation i n  t h e  s p e c i f i e d  w i r e  
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c e n t e r s  w i l l  no t  permit cream skimming by Easterbrooke, s i n c e  i t - i s  
ob l iga t ed  t o  s e rve  a l l  areas  and a l l  customers wi th in  i t s  &signation. 

F ron t i e r  a l s o  argued t h a t  Easterbrooke should be r e q u i r e d  t o  serve 
w i r e  cen t e r s  wi thin  t h e  Mountain S t a t e  and S t .  Mary's s t udy  areas. 

However, the  FCC has concluded t h a t  requi r ing  a  c a r r i e r  t o  s e r v e - a  non- 
contiguous s e r v i c e  a rea  as  a  p r e r equ i s i t e  of e l i g i b i l i t y  might impose a  
s e r i o u s  b a r r i e r  t o  en t ry ,  p a r t i c u l a r l y  t o  wi re less  c a r r i e r s .  (See, 
Universal  Serv ice  Order, 1 2  FCC Rcd 8882, Para. 1 9 0 ) .  Addi t ional ly ,  i n  
t h e  Vi rq in ia  C e l l u l a r  Memorandum Opinion and Order, t h e  FCC declined t o  
r e q u i r e  Vi rg in ia  Ce l lu l a r  t o  serve o the r  non-contiguous w i r e  centers i n  
t h e  s tudy a r ea s  f o r  which it was receiving ETC des igna t ion .  (See, 
V i r q i n i a  Ce l lu l a r ,  Para. 3 8 ) .  

It should a l s o  be noted t h a t ,  t o  a  c e r t a i n  ex t en t ,  both Front ie r  and 
t h e  CAD i n  t h i s  ca se  have attempted t o  e l eva t e  t h e  boundaries of a  study 
a r ea  t o  some s o r t  of mystical  importance. As M r .  Gregg explained in  h i s  
test imony, t h e  s tudy a reas  simply r e f l e c t  t h e  s e rv i ce  t e r r i t o r i e s  of t he  
prev ious  holders  of F r o n t i e r ' s  c e r t i f i c a t e d  s e rv i ce  t e r r i t o r y  i n  West 
~ i r g i n i a ,  wi th  t h e  Bluef ie ld  s tudy a rea  represent ing t h e  t e r r i t o r i e s  
previously  se rved  and c e r t i f i c a t e d  f o r  General Telephone Company of the  
Southeast ;  t h e  Mountain S t a t e  s tudy area  r e f l e c t i n g  t h e  a r e a s  previously 
served by A11Tel; and t h e  S t .  Mary's study a rea  r e f l e c t i n g  the  service 
t e r r i t o r y  prev ious ly  h e l d  by Contel .  Before Contel and Al lTe l ,  there  
were any number of smal ler  telecommunications compariies i n  West Virginia 
whose s e rv i ce  t e r r i t o r i e s  were slowly acquired and combined b y  d i f fe ren t  
p rov iders  of s e rv i ce ,  such a s  Mountain S t a t e  Telephone Company, Preston 
Telephone Company, Telephone U t i l i t i e s  of West Vi rg in ia ,  Tygar t  Valley 
Telephone Company and West Vi rg in ia  Telephone Company. While it i s  t r ue  
t h a t  un iversa l  s e rv i ce  support i s  flowed through on a  study area basis,  
given t h e  a c t u a l  meaning of what study areas  a r e  and how they were 
der ived ,  and f u r t h e r  given F r o n t i e r ' s  disaggregation plan,  which targets  
i t s  un ive r sa l  s e r v i c e  support t o  higher-cost exchanges and-  away from 
lower-cost exchanges within  t h e  study areas ,  t h e  undersigned i s  not 
convinced t h a t  any study a rea  ana lys i s  i s  r e a l l y  appropr ia te ,  a t  l e a s t  
where t h e  s tudy a r ea s  a r e  l a r g e  and non-contiguous. 

The undersigned i s  p a r t i c u l a r l y '  d is turbed by t h e  CAD'S public 
i n t e r e s t  ana lys i s  regarding pe r  l i n e  support by study a rea  a s  a  means f o r  
determining whether o r  not add i t i ona l  ETC designations should be granted 
i n  RTC study areas. Because t h e  Mountain S t a t e  study a r e a  receives 
$37.76 per l i n e  i n  monthly high-cost support, and because t h a t  monthly 
amount per l i n e  was s i g n i f i c a n t l y  i n  excess of e i t h e r  t h e  Verizon or  
F r o n t i e r  average r e s i d e n t i a l  r a t e  o r  t he  na t iona l  average res iden t ia l  

- r a t e ,  t h e  CAD concluded t h a t  t h e  Mountain S t a t e  s tudy a rea  w a s  so costly 
t o  se rve  t h a t  it could not  support  an addi t iona l  ETC designat ion.  The 
CAD'S ana lys i s  completely ignored t h e  f a c t  t h a t  Front ie r  disaggregated 
i t s  un ive r sa l  s e r v i c e  support s o  t h a t  t he  amount of per  l i n e  support on 
a  study a rea  average i s  of r e l a t i v e l y  l i t t l e  s ign i f icance  o r  importance 
i n  making subs t an t ive  determinations on ETC p e t i t i o n s  involving any of 
F r o n t i e r ' s  s tudy areas .  The p e c u l i a r i t i e s  of t h e  CAD'S argument can be 
f u l l y  apprecia ted when comparing t h e  CAD'S recommendation w i t h  respect t o  
Easterbrooke 's  p e t i t i o n  i n  F r o n t i e r ' s  Mountain S t a t e  study area t o  i t s  
recommendation on Hardy Telephone Company's ETC p e t i t i o n  i n  the 
Moorefield Exchange i n  F r o n t i e r ' s  Bluef ie ld 's tudy area ,  i n  Case No. 03- 
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0305-T-PC, which d e c i s i o n  i s  .being i s s u e d  contemporaneously w i t h  t h i s  
dec i s ion .  The h igh  c o s t  support p e r  l i n e  f o r  t h e  Moorefield Exchange i s  
$37.01,  very c l o s e  t o  t h e  Mountain S t a t e  s tudy  a r e a  monthly h i g h  c o s t  
suppor t  l e v e l .  However, because t h e  B l u e f i e l d  s tudy area  a s  a whole only 
r e c e i v e s  $11.97 p e r  l i n e  per month i n  suppor t ,  t h e  CAD recommended t h a t  
Hardy be granted ETC des ignat ion i n  t h e  Moorefield Exchange r e g a r d l e s s  of 
t h e  a c t u a l  l e v e l  of high-cost suppor t  r ece ived  by t h e  Moorefield 
Exchange. It should  be noted t h a t  t h e  Bluef ie ld  study a r e a  encompasses 
w i r e  cen te r s  from t h e  very southern p a r t  of , t h e  s t a t e  a long  t h e  ~ i r -  
ginia/West V i r g i n i a  border i n  Mercer County, and w i r e  c e n t e r s  i n  
J e f f e r s o n  County a t  t h e  extreme t i p  of t h e  e a s t e r n  panhandle, which a r e  
~ r o n t i e r ' s  most densely  populated exchanges. Given t h e  d i saggrega t ion  of 
F r o n t i e r ' s  USF suppor t ,  t h e  CAD'S s tudy a r e a  ana lys i s  r e a l l y  makes no 
sense .  Fur the r ,  given t h e  conclus ion.of  t h e  FCC t h a t  it i s  . t h e  o v e r a l l  
impact of t h e  i n d i v i d u a l  ETC p e t i t i o n  on t h e  Universal  S e r v i c e  Fund t h a t  
it w i l l  look a t ,  a t  l e a s t  i n  t h e  f o r e s e e a b l e  f u t u r e ,  t h e  undersigned is  
of t h e  opinion t h a t  t h e  CAD'S s tudy a r e a  a n a l y s i s  i s  misplaced. 

F ina l ly ,  t h e  undersigned b e l i e v e s  t h a t  t h e r e  a r e  c e r t a i n  p o l i c y  
i s s u e s  r e l a t i n g  s p e c i f i c a l l y  t o  t h e  r e g u l a t i o n  provided by t h e  Publ ic  
Serv ice  Commission of W e s t  Virginia  under t h e  s t a t u t o r y  scheme s e t  f o r t h  
i n  Chapter 24  of t h e  W e s t  Vi rqinia  Code which no p a r t y  t o  t h i s  proceeding 
has  addressed. Under West Virqinia  Code S24-2-11(a), no p u b l i c  u t i l i t y ,  
person o r  corpora t ion  may begin t h e  c o n s t r u c t i o n  of any p l a n t ,  equipment, 
p roper ty  o r  f a c i l i t y  f o r  fu rn i sh ing  any of t h e  s e r v i c e s  under t h e  
j u r i s d i c t i o n  of t h e  Pub l ic  Service  Commission nor apply f o r  nor  ob ta in  
any f ranch i se ,  l i c e n s e  o r  permit from any munic ipal i ty  o r  o t h e r  govern- 
mental  agency u n l e s s  and u n t i l  t h e  Pub l ic  S e r v i c e  Commission f i n d s  t h a t  
t h e  publ ic  convenience and necess i ty  r e q u i r e  t h e  proposed s e r v i c e ,  
cons t ruc t ion ,  etc. The c e r t i f i c a t e s  g ran ted  t o  Fron t i e r ,  Hardy and any 
o t h e r  telecommunications provider i n  t h e  S t a t e  of West V i r g i n i a ,  whether 
t h e y  a r e  w i r e l e s s  carriers o r  w i r e l i n e  c a r r i e r s ,  interexchange c a r r i e r s  
o r  CLECS, a r e  e x a c t l y  t h e  same and t h e  Commission had t o  make e x a c t l y  t h e  
same f inding of p u b l i c  convenience and n e c e s s i t y  i n  order t o  g r a n t  them, 
whether o r  no t  t h o s e  f ind ings  a r e  e x p l i c i t l y  s t a t e d  i n  t h e  o r d e r s .  Given 
t h i s  s i m i l a r i t y  of  c e r t i f i c a t e s ,  t h e  undersigned f i n d s  it d i s c o m f i t i n g  t o  
b e  expected t o  p i c k  and choose among c a r r i e r s  whose c e r t i f i c a t e s  have 
equa l  s tanding and whose se rv ices  t h e  P u b l i c  Service Commission has 
a l r e a d y  concluded a r e  required  by t h e  p u b l i c  convenience and n e c e s s i t y .  
Denial  of ETC d e s i g n a t i o n  t o  any ETC a p p l i c a n t  i n  West V i r g i n i a  means 
t h a t  t h e  Publ ic  Serv ice  Commission i s  au tomat ica l ly  p lac ing t h a t  c a r r i e r  
a t  a  f i n a n c i a l  and competi t ive disadvantage r e l a t i v e  t o  t h e  incumbent 
l o c a l  exchange carrier and, poss ib ly ,  p rev ious ly  granted ETC des ignees ,  
by denying subsequent  ETC app l i can t s  t h e  same access  t o  Universa l  Service  
Funding support  as it granted t o  p r i o r  ETC designees o r  t h e  incumbent 
p rov iders .  Once t h e  Publ ic  Service  Commission has concluded t h a t  t h e  
p u b l i c  convenience and necess i ty  r e q u i r e  a  p a r t i c u l a r  s e r v i c e ,  t h e  
undersigned i s  hard-pressed t o  understand under what l e g a l  b a s i s  under 
Chapter 2 4  of t h e  West ~ i r q i n i a  Code t h e  Commission t h e n  makes an 
a f f i r m a t i v e  d e c i s i o n  t o  d iscr iminate  between t h o s e  providers by denying 
access  t o  subsidy funds  t o  some, whi le  g r a n t i n g  it t o  o t h e r s ,  
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FINDINGS OF FACT 

1. Easterbrooke C e l l u l a r  Corporat ion,  doing bus iness  a s  C e l l u l a r  
One, has reques ted  t h a t  t h e  Publ ic  Serv ice  Commission d e s i g n a t e  it as an 
e l i g i b l e  telecommunications c a r r i e r ,  pursuant  t o  Sect ion 2 1 4 ( e ) ( 2 )  of t h e  
Communications A c t  of 1934, a s  amended, i n  o r d e r  f o r  Eas terbrooke t o  
r e c e i v e  suppor t  from t h e  Federa l  Universa l  Se rv ice  Fund i n  t h o s e  a reas  of 
Eas terbrooke 's  s e r v i c e  t e r r i t o r y  served by C i t i z e n s  Telecommunications 
Company of West V i r g i n i a ,  doing bus iness  a s  F r o n t i e r  Communications of 
West Vi rg in ia ,  a r u r a l  telephone company. (See,  CAD E x h i b i t  1).  

2. I n  o r d e r  t o  be des ignated a s  e l i g i b l e  telecommunications 
c a r r i e r ,  an a p p l i c a n t  must be a common c a r r i e r ;  o f f e r  t h e  n i n e  se rv ices  
supported by t h e -  Federa l  Universal  Service  Support mechanism under 47 
U.S.C. 9254(c ) ,  e i t h e r  us ing i t s  own f a c i l i t i e s  o r  a combination of i t s  
own f a c i l i t i e s  and r e s a l e ,  throughout t h e  des ignated s e r v i c e  area;  
a d v e r t i s e  t h e  a v a i l a b i l i t y  of such s e r v i c e s  and t h e  charges  t h e r e f o r ,  
us ing  media of g e n e r a l  d i s t r i b u t i o n ;  and o f f e r  Link-Up and L i f e l i n e  
s e r v i c e s  (known a s  Tel-Assistance s e r v i c e s  i n  West V i r g i n i a )  a s  p a r t  of 
i t s  s e r v i c e  o f f e r s  t o  low-income s u b s c r i b e r s .  (See ,  47 U.S.C. 
§ 2 1 4 ( e ) ( l ) ( A ) ( B ) ;  47 C.F.R. S854.405 and 54.411). 

3 .  The p a r t i e s  t o  t h i s  proceeding have s t i p u l a t e d  t h a t  
Easterbrooke i s  a common c a r r i e r ;  provides  e i g h t  of t h e  n i n e  supported 
s e r v i c e s  ; a d v e r t i s e s  i ts s e r v i c e s  i n  media of genera l  d i s t r i b u t i o n  
throughout i t s  s e r v i c e  t e r r i t o r y ;  and w i l l  o f f e r  L i f e l i n e  and Link-Up 
s e r v i c e  upon be ing  des ignated as  an ETC. ( J o i n t  Exh ib i t  1). 

4 .  The p a r t i e s  a l s o  agreed t o  va r ious  o t h e r  c o n d i t i o n s  i n  t h e  
J o i n t  S t i p u l a t i o n  and Agreement f o r  P a r t i a l  Set t lement ,  some o f  which a r e  
self-implementing and some of which a r e  dependent upon t h e  Commission's 

. f i n a l ,  non-reviewable dec i s ion  i n  Case N o .  02-1453-T-PC, Hiqhland 
C e l l u l a r ,  I n c . ,  c u r r e n t l y  pending before  t h e  .Commission on exceptions.  
(See, Jo:int E x h i b i t  1) . 

5 .  Because of F r o n t i e r ' s  ob jec t ion ,  t h e  p a r t i e s  d i d  n o t  s t i p u l a t e  
t h a t  ~ a s t e r b r o o k e  provides access  t o  t h e  p u b l i c  switched network. ( Jo in t  
Exhibi t  I )  . 

6 .  ~ a s t e r b r o o k e  i s  t h e  o r i g i n a l  FCC Frequency Block A Ce l lu la r  
Licensee f o r  WV RSA 5; comprised ~f Braxton, Clay, Nicholas ,  Webster, 
Pocahontas, Randolph, Upshur and Tucker Counties.  Eas terbrooke h a s  
const ructed  39 c e l l u l a r  towers and w i l l  cont inue  t o  add more s i t e s  a s  
bus iness  c o n d i t i o n s  warrant .  A l l  of Easterbrooke's  c e l l u l a r  s i t e s  a r e  
connected by i t s  e x i s t i n g  T-1 l i n e s  and microwave l i n k s  ' t o  Easterbrooke'  s 
swi tch  i n  E l k i n s ,  West Vi rg in ia ,  which, i n  t u r n ,  i s  connected t o  t h e  
p u b l i c  switched te lephone network pursuant  t o  Eas te rb rooke ' s  interconnec- 
t i o n  agreement w i t h  Verizon. (Easterbrooke ~ x h i b i t  1, p.  3 ) .  

7. F r o n t i e r  i s  a l o c a l  exchange c a r r i e r  providing s e r v i c e  t o  
customers i n  34 of  West V i r g i n i a ' s  55 coun t ies .  It has t h r e e  designated 
s tudy  a reas ;  B l u e f i e l d ,  S t .  Marys and Mountain S t a t e .  F r o n t i e r . a l s o  i s  
a r u r a l  te lephone company i n  -each of t h o s e  s tudy  a reas  and has  f i l e d  a 
Universal  S e r v i c e  Fund-d i saggrega t ion  plan  f o r  each s tudy  a r e a ,  which 
simply means t h a t  high-cost  suppor t  i s  t a r g e t e d  away from low-cost w i r e  
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c e n t e r s  and d i r e c t e d  t o  h igh-cost  w i r e  c e n t e r s -  F r o n t i e r  i s  t h e  
incumbent l o c a l  exchange c a r r i e r  and c a r r i e r  of l a s t  r e s o r t  i n  i t s  th ree  
s t u d y  a r e a s .  It has been .des ignated a s  an ETC and r e c e i v e s  Universal 
S e r v i c e  Funds i n  a l l  t h r e e  of i t s  s tudy areas.  ( F r o n t i e r  E x h i b i t  2 ,  pp. 
4-5). 

8. Easterbrooke r o u t e s  i t s  teleconununications t r a f f i c  through i ts 
e x i s t i n g  T-1 f a c i l i t i e s  t o  a c c e s s  tandems opera ted  by Vexizon. AL1 
t r a f f i c  between Fron t i e r  and Easterbrooke i s  t r a n s p o r t e d  a n d  terminated 
i n  t h i s  way. Neither  Easterbrooke nor  Fron t i e r  has any knowledge of any 
complaint  t h a t  customers of e i t h e r  c a r r i e r  are unable  t o  make l o c a l  c a l l s  
t o  o r  r e c e i v e  c a l l s  from customers of t h e  o ther  c a r r i e r .  (Easterbrooke 
E x h i b i t  1, p. 3; Tr. ,  pp. 28-30, 38-40, 137 and 1 4 0 ) .  

9. There i s  no f e d e r a l  o r  s t a t e  requirement t h a t  Easterbrooke and 
~ r o n t i e r  have a d i r e c t  in te rconnec t ion  f o r  t h e  purpose of t r anspor t ing  
t r a f f i c ,  i n  t h e  absence of a  r e q u e s t  by F r o n t i e r  t h a t  Easterbrooke 
n e g o t i a t e  an  in terconnect ion agreement with it. (See,  47 U.F .C. 5251; 47 
C.F.R. 554.101). 

10. Subsequent t o  t h e  h e a r i n g ,  F ron t i e r  f i l e d  a l e t te r  with t h e  
Commission i n d i c a t i n g  t h a t  c e r t a i n  NXX codes used by Easterbrooke have 
been opened by F r o n t i e r  i n  i t s  switches,  al though one NXX code, not  
c u r r e n t l y  used by Easterbrooke, has  not been opened and w i l l  not be 
opened u n l e s s  Easterbrooke e n t e r s  i n t o  an in te rconnec t ion  agreement with 
F r o n t i e r .  Also  subsequent t o  t h e  hear ing,  F r o n t i e r  a c t u a l l y  tendered a 
proposed in te rconnec t ion  agreement t o  Easterbrooke, which Easterbrooke 
w a s  r ev iewing  a t  t h e  t i m e  of b r i e f i n g  i n  t h i s  m a t t e r .  (See,  Front ier  
le t ter  f i l e d  February 2 4 ,  2004; Easterbrooke I n i t i a l  B r i e f ,  p .  6 ) .  

11. I n  a d d i t i o n  t o  t h e  requirements which a l l  ETC a p p l i c a n t s  must 
m e e t  under 47  U.S.C. §214(e) ,  a p p l i c a n t s  f o r  ETC d e s i g n a t i o n  i n  r u r a l  
t e l e p h o n e  company se rv ice  a r e a s  must a l s o  demonstrate t h a t .  t h e i r  
d e s i g n a t i o n  as an ETC i n  such an a r e a  i s  i n  t h e  p u b l i c  i n t e r e s t .  ( 4 7  
u.S.C. § 2 1 4 ( e ) ( 2 ) ) .  

12. I n  making i t s  own determinat ions  'on whether or n o t  t o  designate 
a d d i t i o n a l  ETCs i n  RTC study a r e a s ,  t h e  Federal ~ o m u n i c a t i o n s  Commission 
h a s  determined t h a t  t h e  pub l ic  i n t e r e s t  determination i s  a f a c t - s p e c i f i c  
e x e r c i s e ,  i n  which it must weigh t h e  b e n e f i t s  of i n c r e a s e d  competitive 
cho ice ,  t h e  impact of t h e  d e s i g n a t i o n  on t h e  Universa l  S e r v i c e  Fund, t h e  
unique .advantages and' d isadvantages  of t h e  compet i tor '  s s e r v i c e  offer-  
i n g s ,  any commitments made r e g a r d i n g  t h e  q u a l i t y  of te lephone service and 
t h e  compet i t ive  ETC's a b i l i t y  t o  s a t i s f y  i t s  o b l i g a t i o n  t o  serve t h e  
des igna ted  s e r v i c e  areas  w i t h i n  a reasonable time frame. ( S e e ,  ,Hishland 
C e l l u l a r ,  Memorandum Opinion and Order,  Docket 96-45, FCC 04-37, (Rel., 
A p r i l  24, 2004);  V i r s i n i a  C e l l u l a r ,  LLC, Memorandum Opinion and Order, 
Docket 96-45, FCC 03-338 ,  ( R e l . ,  January 22, 2004)) .  

13.  I f  Easterbrooke i s  g r a n t e d  ETC des ignat ion,  it i s  committed t o  
enhancing i t s  network through t h e  opera t ion of a d d i t i o n a l  cel l  towers, 
p rov id ing  'customers with advanced se rv ices  and a h i g h e r  qua l i ty  of 
s e r v i c e  and p rov id ing  compet i t ive  telecommunications s e r v i c e s  t o  r u r a l  
W e s t  V i r g i n i a .  Easterbrooke a l s o  a s s e r t e d  t h a t ,  w i t h  t h e  USF funding, it 
w i l l  be a b l e  t o  g r e a t l y  improve i t s  s e r v i c e  t o  r u r a l  o r  remote areas.and 
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reduce o r  e l imina te  "dead spo t s "  i n  i t s  cur ren t  coverage due t o  te r ra in  
o r  propogation c h a r a c t e r i s t i c s ,  by constructing new c e l l s  and ins ta l l ing  
r epea t e r s  and extenders, as  w e l l  by incorporating emerging and innovating 
technologies .  (Easterbrooke Exhib i t  1, pp. 4 - 5 ) .  

1 4 .  Ce l lu l a r  providers i n  t h e  eastern port ion of West Virginia  and, 
p a r t i c u l a r l y ,  Easterbrooke i n  WV RSA 5 a re  required t o  address  the  unique 
engineering and f inanc ia l  chal lenges  posed by t h e  ex i s t ence  of t he  
National Radio Quite Zone i n  t h e i r  service t e r r i t o r i e s ,  an issue which 
does n o t  a f f e c t  wirel ine c a r r i e r s .  The Quite Zone encompasses an area of 
approximately 13,000 square mi l e s  and was.designed t o  minimize possible 
harmful i n t e r f e rence  with t h e  National Radio Astronomy Obs ervatory a t  
Green Bank, West Virginia,  and t h e  Naval Radio Research Observatory a t  
Sugar Grove, West Virginia.  (Easterbrooke Exhibit  1, p. 5 ) .  

15. S ign i f i can t  r e s t r i c t i o n s  and l imktations upon construct ion and 
operat ion of new o r  modified r a d i o  transmission s i t e s  a r e  imposed i n  the  
Quite Zone, which dramatically reduce e f f ec t ive  r ad i a t ed  power for  any 
s i t e s  i n  t h e  Quite Zone t h a t  a r e  approved f o r  transmission.  Restr ic t ions  
a l s o  impact loca t ion  and antenna configuration. As  a r e s u l t ,  CRMS 
c a r r i e r s  a£ f  ec ted  by the  Q u i t e  Zone have s i g n i f i c a n t l y  h igher  coverage 
c o s t s  than they otherwise would experience, with s i g n i f i c a n t l y  reduced 
s i g n a l  s t rength ,  r e s u l t i n g  i n  reduced se rv i ce  capab i l i t i e s .  
(Easterbrooke Exhibi t  l , , p p .  5-6). 

16. Easterbrooke has taken a l l  of t h e  s teps  it can before t he  
Federal  Communications Comrnis S ion  i n  order t o  .expand cons t ruc t ion  within 
t h e  Quite Zone, but the  add i t i ona l  in f ras t ruc ture  t h a t  Easterbrooke can 
i n s t a l l  with USF funding w i l l  allow it t o  oveccome t h e  Quite Zone 
d i f f i c u l t i e s ,  t o  some degree. (Easterbrooke Exhibit  1, pp. 6 - 7 ) .  

1 7 .  Easterbrooke' s se rv i ce  t e r r i t o r y ,  WV RSA 5, has  a low papula- 
t i o n  dens i ty ,  extremely challenging t e r r a i n  and low-incomes and high 
poverty l e v e l s ,  .which render it more d i f f i c u l t  f o r  Easterbrooke t o  
provide broad coverage and r e l i a b l e  service.  USF funding ' w i l l  enable 
Easterbrooke t o  construct  new f a c i l . i t i e s  i n  t h e  r u r a l  high-cost  areas of 
WV RSA 5 and improve service  i n  those  areas where s igna l  s t r e n g t h  i s  weak 
due t o  topography. Improved telecommunications i n f r a s t r u c t u r e  w i l l  a l so  
f a c i l i t a t e  commercial and r e s i d e n t i a l  development i n  spa r se ly  populated 
a reas  and spur  economic development. XEasterbrooke Exhib i t  1, p. 7 ) .  

1 8 .  Easterbrooke w i l l  be ab le  t o  o f f e r  customers i n  WV RSA 5 a 
l a r g e r  c a l l i n g  area and t h e  p o s s i b i l i t y  of lower t o l l  charges than 
F r o n t i e r  is ab le  t o  of fe r  under i t s  r a t e  plans, s ince Easterbrooke' s  home 
c a l l i n g  a rea  under a l l  of i t s  r a t e  plans includes a l l  e i g h t  counties i n  
WV RSA 5 .  Ca l l s  placed from within the  eight-county home area t o  
anywhere i n  West Virginia i ncu r  no addi t ional  t o l l  o r  long distance 
charges,  although off-network roaming charges can apply. (Easterbrooke 
Exhibi t  1, pp. 9-10), 

1 9 .  Easterbrooke can o f f e r  qua l i ty  affordable c e l l u l a r  service t o  
customers i n  a reas  where l and l ine  service  i s  unavailable,  The availabil-  '. 
i t y  of. a high-quali ty wireless se rv ice  i s  espec ia l ly  important  for  health 
and s a f e t y  reasons i n  r u r a l  a r eas  where wirel ine s e rv i ce  may be physi- 
c a l l y  unavai lable .  (Easterbrooke Exhibit 1, p. 1 2 ) .  
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20. The existence of competitive options for telecommunication 
service, particularly the availability of wireless service, is important 
for rural economic development. When making decisions on whether or not 
to locate their facilities in a given area, businesses consider the 
availability of reliable voice services, data services and wireless 
services with sufficient coverage. Rural areas require these services in 
order to be able. to compete with urban and suburban areas in attracting 
investment and jobs.' (Easterbrooke ~xhibit'2A, pp. 6 - 7 ) .  

21. Reliable mobile communications have a high level of importance 
for people who live in rural areas. The highest quality wireline service 
is no substitute for mobile services with broad geographic coverage, 
simply because the wireline service physically may not be there when it 
is needed, in a rural area. (Easterbrooke Exhibit 2A, p. 7). 

22. In determining whether or not to grant additional ETC designa- 
tions in RTC study areas, the FCC has noted that cellular. service 
offerings will provide customers benefits in situations where they do not 
have access to a wireline telephone and that the mobility of wireless 
service provides other benefits to customers, and is of particular 
assistance to customers in rural area$ who must drive significant 
distances to places of employment, stores, schools and other critical 
locations. The FCC has also determined that the availability of a 
wireless service offering provides access to emergency services that can 

' "mitigate the unique risk of geographic isolation associated with living 
in rural communities". (See, Bishland Cellular, paragraph.23). 

23. In its determinations on whether or not to grant additional ETC 
designations in RTS study areas, the FCC has also noted that, because a 
cellular applicant's local calling area is larger then that of the 
incumbent local exchange carrier with which it wi1.l compete, its 
customers would be subject to fewer toll charges. Further, the FCC has 
considered it significant if an applicant has given assurances that it 

' will alleviate dropped calls and "dead spots" by using Universal Service 
support to build new towers and facilities. to offer better coverage. 
(See, Hiqhland Cellular, paragraph 24 ) . 

24. Neither Frontier nor the CAD offered testimony to rebut any 
portion of Easterbrooke's testimony regarding the benefit its designation 
as an ETC would bring to the specific territory covered by this applica- 
tion, i.e., W RSA 5. (See, record generally). 

25. In its determination on whether or not to designate additional 
ETCs in RTC study areas, while the FCC has acknowledged that the impact 
of additional ETCs on the Universal Service',Fund is a factor to be 
considered, when it considers that factor, the FCC looks at the impact of 
the specific ETC applicant on the overall Universal Service. Fund, rather 
than a broader and more general policy analysis. (See, Hishland 
Cellular, paragraph 25 and footnote 73; Virsinia Cellular, paragraph 3.1 
and footnote 96 ) . 

26. For the first quarter of 2004, the Universa1,Service Adminis- 
trative .Company is projecting total high-cost support on an annualized 
basis of $3.5 billion. Of that amount, West Virginia carriers are 
expected to receive approximately $82.2 million, or approximately 2.3% of 
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t h e  t o t a l  p r o j e c t e d  high-cost suppor t  t o  be paid  o u t  i n  2 004. (See, 
Appendix HC02, 1Q 2004, Universal  Se rv ice  ~ d m i n i s t r a t i v e  Company). 

27. For 2004, it is  p r o j e c t e d  t h a t  West V i r g i n i a  w i l l  rece ive  t h e  
n ine teen th  h i g h e s t  l e v e l  of suppor t  from t h e  fund, and i s  p r o j e c t e d  t o  
r e c e i v e  approximate ly  $2.5 m i l l i o n  less than t h e  amount p a i d  out t o  
Vi rg in ia ,  t h e  s ta te  i n  which bo th  Highland Ce l lu la r  and V i r g i n i a  Ce l lu la r  
were d e s i g n a t e d  as ETCs by t h e  FCC i n  2004. (See ,  Appendix HC02,  1 Q  
2004, Universa l  S e r v i c e  Adminis t ra t ive  Company). 

28. I n  i t s  dec i s ion  on whether o r .  not t o  g r a n t  a d d i t i o n a l  ETC 
des igna t ions  i n  RTC t e r r i t o r i e s  f o r  c e l l u l a r  companies, k h e  FCC has 
placed g r e a t  s t o r e  upon each a p p l i c a n t ' s  agreement t o  comply with t h e  
C e l l u l a r  T e l e c o m u n i c a t i o n s  I n d u s t r y  Associat ion Consumer Code f o r  
Wireless S e r v i c e ,  which s e t s  o u t  c e r t a i n  p r i n c i p l e s ,  d i s c l o s u r e s  and 
p r a c t i c e s  f o r  t h e  p rov i s ion  of wireless service .  (See,  Hiqhland Cel lu lar ,  
paragraph 43; V i r s i n i a  C e l l u l a r ,  paragraph 3 0 ) ,  

29. Genera l ly -  speaking, t h e  s e r v i c e  area f o r  a  c o m p e t i t i v e  ETC i n  
RTC t e r r i t o r y  i s  t h e  RTC's e n t i r e  s tudy  area,  un less  and u n t i l  t h e  s t a t e  
commission and FCC approve a d i f f e r e n t  service  a r e a  p u r s u a n t  t o  federa l  
r e g u l a t i o n s .  (See ,  47 U.S.C. 5 2 1 4 ( e ) ( 5 ) ;  47 C.F.R. 554.207). 

30. The boundar ies  of Eas terbrooke 's  l i censed  c e l l u l a r  service  
t e r r i t o r y ,  WV RSA 5,  do n o t  conform prec i se ly  t o  t h e  boundar ies  of t h e  
s p e c i f i c  F r o n t i e r  w i r e  c e n t e r s  covered by Easterbrooke 's  p e t i t i o n  i n  t h i s  
case.  F r o n t i e r ' s  Walkersvi l le  w i r e  c e n t e r  serves  a p o r t i o n  of northern 
Braxton County where Easterbrooke is  l icensed,  and which por t ion i s  
included i n  Eas te rb rooke ' s  p e t i t i o n  i n  t h i s  case ,  b u t  ma in ly  serves 
southern  Lewis County where Easterbrooke does n o t  have a l icense .  
F r o n t i e r ' s  Thomas and Davis w i r e  c e n t e r s  i n  Tucker County serve t h e  
western p o r t i o n  of Grant County, which a l s o  i s  no t  inc luded  i n  WV RSA 5. 
(CAD E x h i b i t s  2 and 2A, a t t ached  BJG-1; CAD Exhibi t  2 and 2A, pp . 11-13 ) . 

31. I n  i ts  2004 determinat ions  on whether o r  n o t  t o  designate 
a d d i t i o n a l  c e l l u l a r  ETCs i n  RTC s e r v i c e  t e r r i t o r i e s ,  t h e  FCC has 
determined t h a t  t h e  app l i can t  f o r  ETC designation must commit t o  provide 
t h e  supported s e r v i c e s  t o  customers throughout a minimum geographic  area,  
which t h e  FCC h a s  concluded should be t h e  r u r a l  te lephone company's wire 
c e n t e r .  (See ,  Hiqhland C e l l u l a r ,  paragraph 3 3  ) . 

32. The FCC has  previously  concluded t h a t ,  when a CMRS licensed 
c e l l u l a r  p r o v i d e r  seeks ETC des igna t ion  f o r  t h e  e n t i r e t y  of i t s  liceilsed 
s e r v i c e  t e r r i t o r y ,  t h e r e  can be a presumption t h a t  t h e  a p p l i c a n t  i s  not  
a t tempt ing t o  cream skim t h e  r u r a l  telephone company's s e r v i c e  t e r r i t o r y ,  . 
s i n c e  t h e  a p p l i c a n t  is a t tempt ing t o  obta in  ETC d e s i g n a t i o n  fo r  a l l  
p o i n t s  i n  t h e  s e r v i c e  t e r r i t o r y  which it has. F u r t h e r ,  t h e  FCC has 
concluded t h a t ,  when a r u r a l  te lephone company has f i l e d  a d isaggregat ion 
plan  w i t h  t h e  FCC, s o  t h a t  i t s  high-cost  support i s  t a r g e t e d  p r inc ipa l ly  
t o  i t s  high-cost  wi re  c e n t e r s ,  a s  has been .done by F r o n t i e r ,  concerns 
about cream skimming a r e  s i g n i f i c a n t l y  minimized and reduced.  ( See, 
Vi rq in ia  C e l l u l a r ,  paragraph 32 ; Hishland C e l l u l a r ,  pa ragraph  2 6 ;  RCC 
Holdinqs, I n c . ,  Memorandum Opinion and Order, CC Docket No. 96-45, DA 02- 
3181, ( R e l .  November 27, 2002), paragraph 31). 

PUBLIC SERVICE COMMISSION -62- 
OF W E S T  V I R G i N I A  

C H A R L E S T O N  



3 3 .  In  i t s  p e t i t i o n ,  Easterbrooke is  seeking ETC designat ion i n  
F r o n t i e r ' s  S t .  Mary's s tudy area  i n  two low-cost w i r e  c e n t e r s ,  f i v e  
medium-cost wire cen t e r s  and two high-cost wire  cen t e r s ,  whi le ,  i n  t h e  
Mountain S t a t e  study a r ea ,  Easterbrooke i s  seeking des igna t ion  i n  s i x  
medium-cost w i r e  cen te rs  and t h r e e  high-cost w i r e  cen te rs .  These wire  
c e n t e r s  a re  a l l  contiguous and a l l  make up WV RSA 5. ( F r o n t i e r  Exhibi t  
2 ,  a t tached Exhibi t  3 ;  CAD Exhibi t  2 ,  Exhibit  B G J - 1 ) .  

3 4 .  In making i t s  determination on whether o r  n o t  t o  g ran t  
add i t i ona l  ETC designat ions  i n  an RTC s e rv i ce  t e r r i t o r y ,  t h e  FCC has  
concluded tha t '  r equ i r ing  a c a r r i e r  t o  serve a non-contiguous s e r v i c e  a r ea  
a s  a p r e r equ i s i t e  of ETC e l i g i b i l i t y  might impose a se r ious  b a r r i e r  t o  
e n t r y ,  p a r t i c u l a r l y  t o  w i r e l e s s  c a r r i e r s .  (See, Universal Service  Order, 
12 FCC Rcd. 8882, paragraph 190 ;  Vi rs in ia  Ce l lu l a r ,  paragraph 38) .  

CONCLUSIONS OF LAW 

1. Given t h e  J o i n t  S t ipu la t ion  and Agreement f o r  P a r t i a l  S e t t l e -  
ment, coupled with t h e  testimony of Easterbrooke witness McGaw regarding 
t h e  technica l  aspects  of Easterbrooke's  operat ions ,  it i s  reasonable t o  
conclude the  Easterbrooke i s  a common c a r r i e r ;  o f f e r s  e igh t  of t he  n ine  
supported se rv ices ,  i .e . ,  l o c a l  usage; dual tone multi-frequency 
s igna l ing  or  i t s  func t iona l  equivalent;  s ingle-par ty  s e r v i c e  o r  i t s  
func t iona l  equivalent;  access  t o  emergency se rv ices ;  access t o  operator  
s e rv i ce s ;  access t o  interexchange services;  access  t o  d i r ec to ry  a s s i s -  
t ance ;  and t o l l  l i m i t a t i o n s  f o r  qual i fying low-income customers. 
~ a s t e r b r o o k e  has committed t o  make i t s  supported s e r v i c e s  ava i lab le  
throughout i t s  designated s e rv i ce  area  and t o  a d v e r t i s e  t h e  a v a i l a b i l i t y  
of and charges f o r  t h e  supported services  throughout i t s  designated 
s e r v i c e  t e r r i t o r y .  

2 .  It i s  reasonable t o  conclude t h a t  Easterbrooke o f f e r s  or i s  
capable  of o f fe r ing  t h e  f i r s t  supported se rv ice ,  i . e . , voice-grade access 
t o  t h e  public switched telephone network, through i t s  e x i s t i n g  T-1 
f a c i l i t i e s  which a re  interconnected with access  tandems operated by 
Verizon. 

3 .  Given t h e  te r r i to ry-spec i f  i c  evidence presented by Easterbrooke 
~ x h i b i t s  McGaw and Wood regarding the  spec i f i c  b e n e f i t s  t o  b e  derived by 
consumers i n  WV RSA 5 from ETC designation f o r  Easterhrooke a s  de t a i l ed  
i n  Findings of 'Fact 13 through 2'1, it i s  reasonable t o  conclude t h a t  
g r an t ing  ETC s t a t u s  t o  Easterbrooke i s  i n  t h e  publ ic  i n t e r e s t  of t h e  
consumers of telecommunications services  i n  WV RSA 5. 

4 .  Given t h e  i n s u b s t a n t i a l  impact of grant ing ETC s t a t u s  t o  
Easterbrooke on the  o v e r a l l  Universal Service Fund, it i s  reasonable t o  
conclude t h a t  grant ing ETC s t a t u s  t o  Easterbrooke w i l l  n o t  harm t h e  
Federa l  Universal Service mechanism and, t he re fo re ,  t he  ETC designation 
f o r  Easterbrooke meets t h e  publ ic  i n t e r e s t  t e s t  required f o r  add i t iona l  
ETC designations i n  r u r a l  telephone company study a reas .  

5.  It i s  reasonable t o  require  Easterbrooke t o  comply with t h e  
Consumer Code f o r  Wireless Service of the  Ce l lu l a r  Telecommunications 
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Industry  Association, a s  a condition of rece iv ing  ETC designat ion i n  t h e  
study areas  of F ron t i e r .  

6.  I t  i s  reasonable t o  designate Easterbrooke's  s e r v i c e  area f o r  
ETC purposes as t h e  e n t i r e t y  of WV RSA 5, encompassing port ions  of 
F r o n t i e r ' s  Mountain S t a t e  and S t .  Marys study areas ,  as permit ted under 
Sect ion 2 1 4 ( e ) ( 5 )  and 47 C.F.R. S54.207, with ce r t a in  amendments 
regarding the  p a r t i a l  wire cen te rs  included wi th in  t he  boundarJes of wv 
RSA 5.  

7,. Given t h e  FCC's decisions i n  2004 i n  the  Virs inia  C e l l u l a r  and 
Hiqhland Cel lu la r  opinions,  it i s  reasonable t o  require  Easterbrooke t o  
agree t o  serve t h e  e n t i r e t y  of any wire cen te r s  which a re  on ly  p a r t i a l l y  
loca ted  within .WV RSA 5 by obtaining a c e r t i f i c a t e  of convenience and 
necess i ty  f r o m t h e  Public Service Commission t o  serve those a r e a s  or,  i n  
t h e  a l t e rna t ive ,  t o  requi re  it t o  withdraw i t s  request  f o r  E T C  designa- 
t i o n  i n  those p a r t i a l  w i r e  centers .  In  t h i s  proceeding, t.he w i r e  c e n t e r s .  
a t  i s s u e  a r e  the Walkersvil le wire cen te r ,  serving Braxton and L e w i s  
Counties, and t h e  Thomas and Davis w i r e  c en t e r s ,  serving Tucker and Grant 
Counties. Within t h i r t y  (30) days of t h e  da te  t h a t  t h i s  Order  becomes 
f i n a l ,  Easterbrooke s h a l l  no t i fy  the Publ ic  Service Commission and t h e  
p a r t i e s  t o  t h i s  proceeding whether it w i l l  agree t o  serve the  e n t i r e t y  of 
those th ree  w i r e  cen te rs  o r  whether it w i l l  withdraw those t h r e e  p a r t i a l  
wire centers  from i t s  ETC pe t i t i on .  

8.  A c e l l u l a r  ETC appl icant  seeking t o  serve wire c e n t e r s  within 
a r u r a l  telephone company's study area is not  required to serve . t h e  
e n t i r e t y  of t h e  r u r a l  telephone company's study areas,  p a r t i c u l a r l y  i f  
those study a reas  a r e  noncontiguous geographic t e r r i t o r i e s .  Universal 
Service  O r d e r ,  1 2  FCC Rcd. 8882, paragraph 190; Vircrinia Cel lu la r ,  
paragraph 38.  

9 .  An ETC .designation f o r  Easterbrooke consis t ing of t he  e n t i r e  
t e r r i t o r y  of WV RSA 5, a s  amended t o  include the  e n t i r e t y  - o f  t h e  
Walkersvil le,  Thomas and Davis wire cen te r s ,  does not c o n s t i t u t e  an 
attempt by Easterbrooke t o  cream skim F r o n t i e r ' s  service t e r r i t o r y  and 
w i l l  no t  permit cream skimming by Easterbrooke, s ince it is obl iga ted  t o  
se rve  a l l  areas  and a l l  customers within i t s  ETC designation and s ince 
F ron t i e r  has disaggregated i t s  Universal Service support, s o  . t h a t .  i t s  
Universal  Service Funds a r e  targeted toward i t s  high-cost w i r e  cen te rs  
and away from i t s  lower-cost wire cen te rs .  

1 0 .  Given t h e  decision on an appropria te  ETC se rv i ce  a rea  f o r  
Easterbrooke, it is reasonable t o  d i r e c t  Commission Staff  t o  f i l e  t he  
appropria te  p e t i t i o n  with the  Federal Communications Commission pursuant 
t o  Section 214(e) ( 5 )  of t h e  Communications Act of 1934,  as amended, t o  
ob ta in  FCC concurrence i n  t h e  r ede f in i t i on  of Easterbrooke's ETC serv ice  
a rea  a s  encompassing a l l  wire centers  loca ted  within WV RSA 5,  and with 
t h e  inclusion of t h e  e n t i r e t y  of the  Walkersvil le,  Thomas and Davis wire 
c.enters, i f  Easterbrooke makes t h a t  choice,  o r  with t h e '  complete 
e l iminat ion of t h e  Walkesville, Thomas and Davis wire cen te r s ,  i f  
Easterbrooke chooses t h a t  option. 
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ORDER 

I T  I S ,  THEWFORE, ORDERED t h a t  t h e  p e t i t i o n  f i l e d  on J u n e  1 9 ,  2003, 
by Eas te rb rooke  C e l l u l a r  Corporat ion,  doing business  a s  C e l l u l a r  One, 
seek ing  d e s i g n a t i o n  a s  an e l i g i b l e  telecommunications c a r r i e r  pursuant t o  
47  U.S.C. §214(e)  i n  the  wire c e n t e r s  served by C i t i z e n s  Telecommunica- 
t i o n s  Company of West Virginia ,  do ing  business a s  F r o n t i e r  Communications 
of West V i r g i n i a ,  which a r e  l o c a t e d  wholly or  p a r t i a l l y  w i t h i n  WV RSA 5 ,  
FCC Market No. 70.5, be,  and hereby i s ,  granted. 

IT IS  FURTHER ORDERED t h a t  Easterbrooke be, and it hereby i s ,  
r e q u i r e d  t o  n o t i f y  t h e  Public S e r v i c e  Commission and a l l  p a r t i e s  t o  t h i s  
proceeding,  w i t h i n  t h i r t y  ( 3 0 )  days  of the  d a t e  t h a t  t h i s  decision 
becomes f i n a l ,  which of t h e  fo l lowing  two ( 2 )  op t ions  it h a s  se lec ted:  

( 1) It w i l l  cormnit t o  s e r v i n g  t h e  e n t i r e t y  of  F r o n t i e r ' s  
Walkersv i l l e ,  Thomas and Davis wire c e n t e r s ,  even though 
t h o s e  wire cen te r s  a r e  l o c a t e d  p a r t i a l l y  o u t s i d e  of 
Eas te rb rooke ' s  FCC l i c e n s e d  se rv ice  t e r r i t o r y ;  o r  

( 2 ) It w i l l  withdraw t h e  p o r t i o n s  of t h e  W a l k e r s v i l ~ e ,  Thomas 
and Davis wire c e n t e r s  which a r e  located  w i t h i n  WV RSB 5 
f rom i t s  ETC p e t i t i o n .  

I T  IS  FURTHER ORDERED t h a t ,  w i t h i n  s i x t y  ( 6 0 )  days of  the da te  t h a t  
t h i s  Order becomes f i n a l ,  Commission S t a f f  f i l e  t h e  a p p r o p r i a t e  p e t i t i o n  
wi th  t h e  F e d e r a l  Communications Commission pursuant t o  S e c t i o n  214 ( e )  of 
t h e  Communications Act of 1934, a s  amended, seeking FCC concurrence i n  
t h e  r e d e f i n i t i o n  of Easterbrooke C e l l u l a r  Corporation' s s e r v i c e  area f o r  
ETC purposes ,  a s  described h e r e i n ,  be ing  the  e n t i r e t y  of  WV RSA 5, plus 
t h e  p o r t i o n s  of t h e  F r o n t i e r ' s  Walkersvi l le ,  Thomas and Davis wire 
c e n t e r s  which extend beyond t h e  boundar ies  of WV RSA 5,  i f  Easterbrooke 
chooses t h a t  o p t i o n ,  or  wi th  t h e  e l iminat ion from E a s t e r b r o o k e ' s  ETC 
s e r v i c e  t e r r i t o r y  of t h e  por t ions  of  t h e  Walkersvil le ,  Thomas and Davis 
wise c e n t e r s  which a r e  loca ted  w i t h i n  WV RSA 5, if Eas te rb rooke  chose 
t h a t  o p t i o n .  

I T  I S  FURTHER ORDERED t h a t ,  w i t h i n  t h a t  same s i x t y  ( 6 0 )  day period, 
.Commission S t a f f  s h a l l  provide t o  t h e  Federal Communications Commission 
and t h e  Universa l  Service Adminis t ra t ive  Company a c e r t i f i e d  copy of t h i s  
Order d e s i g n a t i n g  Easterbrooke a s  a n  ETC f o r  t h e  s p e c i f i e d  w i r e  centers  
and s e r v i c e  t e r r i t o r y ,  along w i t h  a l i s t  of t h e  a r e a s  d e s i g n a t e d  t o  be 
served by Easterbsooke.  

I T  IS  ' FURTHER ORDERED t h a t  Easterbrooke ' s ETC d e s i g n a t i o n  i s  
cond i t ioned  upon i t s  compliance w i t h  t h e  Consumer Code f o r  Wireless 
S e r v i c e  of t h e  C e l l u l a r  Telecommunications Industry A s s o c i a t i o n .  

I T  I S  FURTHER ORDERED t h a t  t h i s  mat ter  be, and hereby is ,  removed 
from t h e  Commission's docket of open cases .  

The Execut ive  Secretary i s  hereby ordered t o  s e r v e  a copy of t h i s  
o r d e r  upon t h e  Commission by hand de l ive ry ,  and upon a l l  p a r t i e s  of 
r ecord  by Uni ted  S t a t e s  C e r t i f i e d  Mail ,  r e tu rn  r e c e i p t  r e q u e s t e d .  
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Leave i s  hereby granted t o  t h e  pa r t i e s  t o  f i l e  w r i t t e n  exceptions 
supported by a b r i e f  with t h e  Executive Secretary of t h e  Commission 
w i t h i n  f i f t e e n  (15)  days of t h e  d a t e  t h i s  order i s  mailed.  If exceptions 
a r e  f i l e d ,  t h e  p a r t i e s  f i l i n g  exceptions sha l l  c e r t i f y  t o  t h e  Executive 
Sec re t a ry  t h a t  a l l  p a r t i e s  of record  have been served s a i d  exceptions. 

I f  no except ions  a re  s o  f i l e d  t h i s  order s h a l l  become t h e  order of 
t h e  Commission, without f u r t h e r  ac t i on  o r  order, f i v e  ( 5 )  days  following 
t h e  e x p i r a t i o n  of t h e  a foresa id  f i f t e e n  ( 1 5 ) ' d a y  t h i e  p e r i o d ,  unless it 
i s  ordered s t ayed  o r  postponed by t h e  Commission. 

Any p a r t y  may request  waiver of t h e  r i gh t  t o  f i l e  except ions  t o  an 
Adminis t ra t ive  Law Judge ' s order  by f i l i n g  an app rop r i a t e  pe t i t ion  i n  
w r i t i n g  wi th  t h e  Secretary.  No such waiver w i l l  be e f f e c t i v e  u n t i l  
approved by o r d e r  of the  Commission, nor sha l l  any such wa ive r  operate t o  
make any Adminis t ra t ive  Law Judge ' s  Order or Decision t h e  o r d e r  of the  
Commission sooner  than f i v e  ( 5 )  days a f t e r  approval of such waiver  by the  
Commission. 

Melissa X. Marland 
Chief Administrative Law Judge 
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Date Mailed 

BEFORE THE 

PUBLIC SERVICE COMMISSION OF WISCONSIN 

Application of Midwest Wireless Wisconsin, LLC for 
Designation as an Eligible Telecommunications Carrier 
in Wisconsin 

FINA1L DECISION 

This is the final decision in this proceeding to determine whether to designate Midwest 

Wireless Wisconsin, LLC (Midwest) as an Eligible Telecommunications Carrier (ETC), pursuant 

to 47 U.S.C. 8 214(e)(2) and Wis. Admin. Code 4 PSC 160.13. Designation as an ETC makes a 

provider eligible to receive universal service fund (USF) monies. 

Introduction 

Midwest filed an application for ETC designation on February 3,2003. The Commission 

issued a Notice of Investigation on April 7,2003. The Commission issued a Notice Requesting 

Comments on September 12,2003. A number of entities filed comments on 

September 18,2003.' The Commission discussed this matter at its September 25,2003 open 

meeting. 

Midwest requested ETC designation for the exchanges shown in Appendix B. The 

tenitones for which ETC designation is requested are served by a mix of rural and non-rural 

telecommunications carriers. 

' Citizens Utility Board ("CUBn); CenturyTel, Inc. and TDS Telecom Corporation; the Wisconsin State 
Telecommunications Association Small Company Committee (WSTA Small Company Committee); Wisconsin 
State Telecommunications Association ILEC Division (WSTA ILEC Division); Wisconsin State 
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Findings of Fact 

1. The wireless industry, its customary practices, iis usual customer base, and 

Midwest's desire not to obtain state USF money create an unusual situation. 

2. It is reasonable to adopt different ETC eligibility requirements and obIigations for 

$ 1  
Midwest than specified by Wis. Admin. Code 5 PSC 160.13. 

3. It is reasonable to require Midwest to meet only the federal requirements for ETC 

status in order to be eligible for ETC designation. 

4. It is reasonable to relieve Midwest &om ETC obligations other than those 

imposed under federal law. 

5. It is reasonable to require that Midwest not apply for state USF funds and that if it 

ever does, all state requirements for and obligations of ETC status shall again be applicable to it. 

6. Midwest meets the federal requirements for ETC designation. 

7. It is in the public interest to designate Midwest as an ETC in certain areas served 

by rural telephone companies. 

8. It is reasonable to grant Midwest ETC status in the non-rural wire centers 

indicated in its application, to the extent that the wire centers are located within the state. 

9. It is reasonable to grant Midwest ETC status in the areas for which it has 

requested such designation where the request includes the entire territory of a ma1 telephone 

company, to the extent such areas are located within the state. 

10. It is reasonable to grant Midwest ETC status in the areas for which it has 

requested such designation where the request does not include the entiis teiiitory of a rural 

Telecommunications Association Wireless Division; Nsighttel Wireless (for seven applicants); Nextel and 
ALLTEL. 
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telephone company, to the extent the areas are located within the state, conditioned upon the 

Federal Communications Commission (FCC) approving the use of the smaller areas. 

Conclusions of Law 

The Commission has jurisdiction and authority under Wis. Stats. IjIj 196.02, 196.218 and 

196.395; Wis. Admin. Code ch. PSC 160; 47 U.S.C. $5 214 and 254; and other pertinent 

provisions of the Telecommunications Act of 1996, to make the above Findings of Fact and to 

issue this Order. 

The law does not require the Commission conduct a hearing in this docket as requested 

by the CUB; CenturyTel, Inc., and TDS Telecom Corporation; and the WSTA Small Company 

Committee and WSTA ILEC Division. 

If "notice and opportunity for hearing" as provided by Wis. Stat. Ij 196.50(2)(f) is 

applicable in this case, or if process is due to the current ETCs in the rural areas at issue on any 

other basis, the Notice Requesting Comments, dated September 12,2003, satisfies this 

requirement. 

Opinion 

On December 20,2002, the Commission granted the U.S. Cellular ETC status as applied 

for in Docket No. 8225-TI-102. Application of United States Cellular Colporation for 

Designation as an Eligible Telecornnzunications Carrier in Wisconsin, Docket No. 8225-TI-102, 

2002 WL 32081608, (Wisconsin Public Service Commission, December 20,2002). The instant 

application is substantively similar to the application of U.S. Cellular. The Commission 

r e a f f i s  its decision in Docket No. 8225-TI-102 and relies on the opinion issued in the Final 

Decision in that docket, to approve Midwest's application. 
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ETC status was created by the FCC, and codified in 47 U.S.C. 5 214(e)(2). Under FCC 

rules, the state commissions are required to designate providers as ETCs. 47 U.S.C. 5 214(e)(2), 

47 C.F.R. 5 54.201@). Designation as an ETC is required if a provider is to receive federal 

universal service funding. ETC designation is also required to receive funding fiom some, but 

not all, state universal service programs. 

The FCC established a set of minimum criteria that all ETCs must meet. These are 

codified in the federal rules. 47 U.S.C. 5 214(e)(l), 47 C.F.R. 5 54.101(a). The 1996 

Telecommunications Act states that "States may adopt regulations not inconsistent with the 

Commission's rules to preserve and advance universal service." 47 U.S.C 5 254(f). A court 

upheld the states' right to impose additional conditions on ETCs in Texas Ofice ofPubIic Utility 

Counsel v. FCC, 183 F.3d 393,418 (5" Cir. 1999). While states must designate multiple ETCs 

if more than one provider meets the requirements and requests that status in a non-rural area, it 

must determine that it is in the public interest before designating more than one ETC in a rural 

area. 47 C.F.R. 5 54.201. The Commission has already designated one ETC in each rural area. 

In the year 2000, the Commission promulgated rules covering ETC designations and 

requirements in Wisconsin. Wis. Adrnin. Code 5 PSC 160.13. Those rules govern the process 

for ETC designation and set forth a minimum set of requirements for providers seeking ETC 

designation from the Commission. The application filed by Midwest asks that it be designated as 

an ETC for federal purposes only. It states that it is not seeking designation as an ETC for state 

purposes and, therefore, is not required to meet the additional'state requirements. 

States must examine the federal requirements, but are allowed to create additionai 

requirements. Wisconsin has done so. The Commission's requirements for ETC designation 
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clarify and expand upon the more basic FCC rules. There is no provision in the rule for 

designation as an ETC for federal purposes only. If a provider seeks to be designated as an ETC, 

it must follow the procedures and requirements in Wis. Admin. Code F) PSC 160.13 and, if such 

a designation is granted, that designation serves to qualify the provider for both state and federal 

universal service funding. However, Wis. Adrnin. Code F) PSC 160.01(2)@) provides that: 

Nothing in this chapter shall preclude special and individual consideration being 
given to exceptional or unusual situations and upon due investigation of the facts 
and circumstances involved, the adoption of requirements as to individual 
providers or services that may be lesser, greater, other or different than those 
provided in this chapter. 

Midwest's request for ETC status presents an unusual situation. The wireless industry, 

its customary practices, and its usual customer base are quite different than those of wireline 

companies. Additionally, Midwest has stated that it has no desire to obtain state USF money. 

The Commission finds that under the particular circumstances of this case, it is reasonable to 

adopt different ETC requirements for Midwest to meet, and to grant ETC status to Midwest with 

certain limitations. 

Because Midwest only wishes to obtain federal USF support, the Commission shall adopt 

the federal requirements for ETC status as the requirements that Midwest must meet to obtain 

ETC status. The federal requirements are found in 47 U.S.C. § 214(e)(l) and 47 C.F.R. 

$8 54.101(a), 54.405 and 54.41 1. Further, the Commission relieves Midwest i?om ETC 

obligations other than those imposed under federal law. However, since Midwest will not be 

subject to the state requirements and state obligations, the Commission requires that Midwest not 

apply for state USF money. If Midwest ever does apply for state USF money, then all of the 

state requirements for and obligations of ETC status shall again be applicable to Midwest. 
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The Commission finds that Midwest has met the requirements for ETC designation; it 

will offer supported service to all customers in its designation areas and will advertise these 

services. In the FCC Declaratory Ruling In the Matter of Federal-State Joint Board on 

Universal Service, Western Wireless Colporation Petition for Preemption of an Order of the 

South Dakota Public Utilities Commission, FCC 00-248 (released 8/10/00), par. 24 (South 

Dakota Decision) the FCC has stated: 

A new entrant can make a reasonable demonstration to the state 
commission of its capability and commitment to provide universal service without 
the actual provision of the proposed service. There are several possible methods 
for doing so, including, but not limited to: (1) a description of the proposed 
service technology, as supported by appropriate submissions; (2) a demonstration 
of the extent to which the carrier may otherwise be providing telecommunications 
services within the state; (3) a description of the extent to which the carrier has 
entered into interconnection and resale agreements; or, (4) a sworn affidavit 
signed by a representative of the carrier to ensure compliance with the obligation 
to offer and advertise the supported services. 

If this is sufficient for a new entrant, it would seem to be even more so for someone who has 

already started to serve portions of the exchanges. Midwest submitted an affidavit ensuring 

compliance an4 as mentioned earlier, is not only providing service in other areas of the state but 
! 

also in parts of the areas for which it has requested ETC status. 

The Commission finds that Midwest meets the requirement to offer service to all 

requesting customers. It has stated in its application and comments that it will do so. Many 

filing comments argue that the applicant will not provide service to all customers in the indicated 

exchanges and thus, because of the issue of "cellular shadows," the applicant will not meet the 

same standard that is applied to wireline providers. However, this is a case where "the devil is in 

the details." It is true that the purpose of universal service programs is to ensure that customers 

who might not otherwise be served at affordable rates by a competitive market still receive 
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service. However, like for wireline companies, access to high cost assistance is what helps 

ensure that service is provided. For Midwest, access to high cost assistance is exactly what will 

make expanding service to customers requesting service in the areas for which it is designated as 

an ETC "commercially reasonable" or "economically feasible." As the FCC has said: 

A new entrant, once designated as an ETC, is required, as the incumbent is 
required, to extend its network to serve new customers upon reasonable request. 
South Dakota Decision, par. 17. 

Midwest, like wireline ETCs, must fulfill this mandate, and access to high cost funding is what 

will help make doing so possible. The issue of "dead spots" is not significantly different fiom a 

wireline ETC that does not have its own lines in a portion of an exchange, perhaps a newly 

developed area. After obtaining a reasonable request for service, the wireline is required to find 

a way to offer service, either through extending its own facilities or other options. So too, 

Midwest must be given a reasonable opportunity to provide service to requesting customers, 

whether through expansion of its own facilities or some other method. 

Midwest has also stated in its affidavit, application, and comments that it will advertise 

the designated services as required under 47 U.S.C. 5 214(e)(l)@), including the availability of 

low income programs. 

Other objections to Midwest's designation focus on an alleged inability to meet certain 

additional state requirements in Wis. Admin. Code 5 PSC 160.13. These are moot, however, 

since the Commission has adopted different requirements for Midwest. 

Some of the exchanges for which Midwest seeks ETC status are served by non-rural 

ILECs (SBC or Verizon). Under Wis. Adrnin. Code § PSC l6O.l3(3) and 47 U.S.C. 5 251(e)(2), 

the Commission must designate multiple ETCs in areas served by such non-rural companies. 
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However, the Commission may only designate multiple ETCs in an area served by a N T ~  

company if designating more than one ETC is in the public interest. Some of the exchanges for 

which Midwest seeks ETC status are served by rural telephone companies. 

-The Commission finds that designating Midwest as an additional ETC in these are? is in 

the public interest In its determination, the Commission is guided by the Wis. Stat. $196.03(6) 

factors to consider when making a public interest determination: 

(a) Promotion and preservation of competition consistent with ch. 133 and 
s. 196.219. 

(b) Promotion of consumer choice. 
(c) Impact on the quality of life for the public, including privacy 

considerations. 
(d) Promotion of universal service. 
(e) Promotion of economic development, including telecommunications 

infmstructure deployment. 
(Q Promotion of efficiency and productivity. 
(g) Promotion of telecommunications services in geographical areas with 

diverse income or racial popuIations. 

The Commission finds that designating Midwest as an ETC in areas served by ml 

companies will increase competition in those areas and, so, will &crease consumer choice. 

While it is true that Midwest is currently serving in at least some of these areas, the availability 

of high cost support for infi-astructure deployment will allow Midwest to expand its availability 

in these areas. Further, designation of another ETC may spur ILEC idastructure deployment 

and encourage further efficiencies and productivity gains. Additional infrastructure deployment, 

additional consumer choices, the effects of competition, the provision of new technologies, a .  

mobility option and increased local calling areas will benefit consumers and improve the quality 

of life for affected citizens of Wisconsin. As a resuit, ihz Coiniision finds that it is in the 



Docket 8203-TI-100 

public interest to designate Midwest as an ETC in the areas served by rural telephone companies 

for which it has requested such designation.' 

The areas for which Midwest is granted ETC status vary. Wis. Admin. Code 5 PSC 

160.13(2) states that the areas in which a provider shall be designated as an ETC depend on the 

nature of the ILEC serving that area. If the ILEC is a non-rural telephone company, the 

designation area is the ILEC's wire center. The FCC has urged states not to require that 

competitive ETCs be required to offer service in the entire temtory of large ILECs. It has found 

that such a requirement could be a banier to entry. Report and Order in the Matter of Federal- 

State Joint Board on Universal Service, FCC 97-157 (released 5/8/97) pars. 176-177 (First 

Report and Order). Wisconsin's rule provision resolves this federal concern. As a result, 

Midwest is granted ETC status in the SBC and Verizon wire centers for which it requested such 

status, to the extent that such wire centers are located within the state. 

Wis. Adrnin. Code 5 PSC 160.13(2) provides that if the ILEC is a rural telephone 

company, the ETC designation area is different. For an area served by a rural telephone 

company, the designation area is generally the entire temtory (study area) of that rural company. 

A smaller designation area is prohibited unless the Commission designates and the FCC 

approves a smaller area. 47 C3 .R  5 54.207(b). Midwest's application contained a list of rural 

telephone company areas for which it requested ETC status. Attachment B, prepared by the 

Commission, show the rural areas for which it believes Midwest is seeking ETC status. Ifthis 

list is not accurate, Midwest is ordered to submit to the Commission a revised list, in the same 

format as the attachment to this order, by October 31,2003. 

Eighteen other state commissions and the FCC have approved wireless ETC applications as second ETCs in run1 
areas on similar grounds. 
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The Commission also grants ETC status to Midwest in the areas for which it is seeking 

designation for the entire temtory of a rural telephone company, to the extent that such 

exchanges are located within the state. Finally, where Midwest is asking for ETC designation in 

some, but not all, parts of the territory of a rural telephone company, the Commission 

conditionally grants ETC status in the areas for which Midwest has requested such designation, 

to the extent that such exchanges are located within the state. However, Midwest must apply to 

the FCC for approval of the use of a smaller area in such a designation. 47 C.F.R. 

8 54.207(~)(1). If the FCC approves use of the smaller area, then Midwest's ETC status for the 

smaller area(s) becomes effective. If the FCC does not approve use of the smaller area(s), then 

Midwest's conditional ETC status for such an area is void. In such a case, if Midwest 

determines that it then wants to apply for ETC status in the entire territory of the rural company, 

it may submit a new application requesting such designation. 

The Commission grants this conditional status after having considered the changing 

market and the reason why the limitations on ETC designation in rural areas was created. 

Originally, there were concerns about ''cheny picking" or "cream skimming." At that time, the 

USF support was averaged across all lines served by a provider within its study area. The per 

line support was the same throughout the study area The concern was that competitive 

companies might ask for ETC designation in the parts of a rural company's territory that cost less 

to serve. It could thereby receive the averaged federal high-cost assistance while only serving 

the low-cost areas of the territory, while the ILEC received federal high-cost assistance but had 

to serve the entire territory, including the high-cost areas. First Report and Grder, par. 1S9. As a 

result, the FCC found that unless otherwise approved by both the state and the FCC, a competitor 
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seeking ETC status in the temtory of a m l  company must commit to serving the entire 

temtory. First Report and Order, par. 189. 

However, since that time, the USF funding mechanisms have changed. Currently, a 

competitive ETC gets the same amount of federal high-cost assistance per line as the ILEC. An 

JLEC has the option to target the federal high-cost assistance it receives so that it receives more 

USF money per line in the parts of the temtory where it costs more to provide service, and less 

federal USF money in the parts of the territory where it costs less to provide service. In the 

Matter ofMulti-Association Group (MAG) Plan, FCC 01-157 (released 5/23/01), par. 147. 

(MAG Order) Since the competitive ETC receives the same per line amount as the ILEC, if it 

chooses to only serve the lower cost parts of the temtory, then it receives only the lower amount 

of federal USF money. As a result, as recognized by the FCC, the concerns about "cherry 

picking" and "cream skimming" are largely moot. 61 the Matter of Reconsideration of Western 

Wireless Corporation's Designation as an Eligible Telecommunications Carrier in the State of 

Wyoming, FCC 01-31 1 (released 10/16/01), par. 12. 

In the MAG Order, rural telephone companies were given the opportunity to choose a 

disaggregation and targeting method or to not disaggregate and target USF support. MAG 

Order, pars. 147-154. Companies were allowed to choose one of three targeting paths. Some of 

the companies in whose territory Midwest is seeking ETC designation chose Path One (no 

targeting) and some chose Path Three (targeting). If a competitive ETC is named in all, or part, 

of the service temtory of a rural company, that company may ask the Commission to allow it to 

choose another Path. The FCC believed that state involvement in path changes gave competitors 

some certainty as to the amount of per line support available while preventing a rural company 
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&om choosing or moving to a different path for anti-competitive reasons. MAG Order, par. 153. 

Some of the companies in whose territory Midwest is seeking ETC designation have 

disaggregated and targeted USF support, and some have not. However, the Commission may 

allow a company to change paths when a competitive ETC is designated in a rural company's 

territory. 

Requests for Hearing 

In accordance with the Notice Requesting Comments, dated September 12,2003, the 

Commission received eight filings, four of which requested, on various grounds, the Commission 

conduct a contested case hearing before deliberation of the application. CenturyTel, Inc. and 

TDS Telecom Corporation claimed a right to a hearing under Wis. Adrnin. Code $ PSC 

160.13(3) and Wis. Stat. 5 227.42. WSTA Small Company Committee and WSTA ILEC 

Division also suggested that-the Commission should hold a contested case hearing. Citizens 

Utility Board (CUB) also claimed a right to a hearing under. Wis. Stat. $227.42. The law, 

however, does not require the Commission conduct a hearing in this docket as requested. 

! Furthermore, if "notice and opportunity for hearing" as provided by Wis. Stat. $ 196.50(2)(f) is 

applicable in this case, or if process is due to the current ETCs in the rural areas at issue on any 

other basis, the Notice Requesting Comments, dated September 12,2003, satisfies this 

requirement. 

CenturyTel, Inc. and TDS Telecom Corporation claimed a right to a hearing under 

Wis. Admin. Code $ PSC 160.13(3) and Wis. Stat. $227.42. 

Wis. A&-niir. Code $ PSC 160.13 (3) states: 

For an area served by an incumbent local exchange service provider that is 
a rural telephone company, the commission may only designate an additional 

12 
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eligible telecommunications carrier after finding that the public interest requires 
multiple eligible telecommunications carriers, pursuant to federal law and 
s. 196.50 (2), Stats. For an area served by an incumbent local exchange service 
provider that is not a rural telephone company, the commission may designate an 
additional eligible telecommunications carrier without making such a finding. 

Wis. Stat. Ij 196.50(2), designates the process to certify a telecommunications utility. 

Wis. Stat. Ij 196.50(2), states in part, ". . . after notice and opportunity for hearing, that the 

applicant possesses sufficient technical, financial and managerial resources to provide 

telecommunications service to any person within the identified geographic area." According to 

the rule and statute it would appear that notice and opportunity for hearing is a required 

procedure in the instant case. 

Wis. Stat. $ 196.50(2), however, does not apply to an application for ETC status of a 

wireless company to be an additional ETC in a rural area. Wis. Stat. Ij 196.202; expressly 

restricts Commission jurisdiction over wireless providers. This statute prevents the Commission 

from applying almost every provision of Wis. ch. 196, to wireless providers, except for 

' Wisk Stat. 5 196.202, states: 

Exemption of commercial mobile radio service providers. (2) Scope of regulation. 
A commercial mobile radio service provider is not subject to ch. or this chapter, 
except as provided in sub. (51 and except that a commercial mobile radio service 
provider is subject to s. 196.218 (3) if the commission promulgates rules that designate 
commercial mobile radio service providers as eligible to receive universal service 
funding under both the federal and state universal service fund programs. If the 
commission promulgates such rules, a commercial mobile radio service provider shall 
respond, subject to the protection of the commercial mobile radio service provider's 
competitive information, to all reasonable requests for information about its operations in 
this state eom the commission necessary to administer the universal service fund. 
(5) Billing. A commercial mobile radio service provider may not charge a customer for 
an incomplete call. 
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Wis. Stat. $ 196.21 8(3)! This section only applies if,"the commission promulgates rules that 

designate [cellular] providers as eligible to receive universal service funding under both the 

federal and state universal service fund programs." Wis. Stat. 5 196.218(3), mandates 

telecommunications providers conhiute to the Wisconsin Universal Service Fund W S F ) .  

(Wireless providers currently have been exempted.) This section, however, is wholly unrelated 

to the requirements for eligibility to receive money from the WUSF and, otherwise, unrelated to 

this case. 

The Commission cannot apply Wis. Stat. $ 196.50(2), to wireless providers. The 

Commission, therefore, cannot proceed under Wis. Stat. 5 196.50(2)(f), when evaluating the 

ETC application of a wireless provider. As a matter of law, the reference to Wis. Sfat. 

5 196.50(2)@)(f), in Wis. Admin Code 5 PSC 160.13, cannot apply to ETC applications of 

wireless providers, including Midwest. 

Wis. Stat 5 227.42 provides a right to a hearing, treated as a contested case, to any person 

filing a written request for a hearing with an agency who meets the following four part test: 

(a) A substantial interest of the person is injured in fact or threatened with injury 
by agency action or inaction; 

@) There is no evidence of legislative intent that the interest is not to be 
protected; 

(c) The injury to the person requesting a hearing is different in kind or degree 
from injury to the public caused by the agency action or inaction; and 

(d) There is a dispute of material fact. 

Wis. Stat 5 196218 (3), states, in part: 

Contributions to the fund. (a) 1. Except as provided in Dar. the commission shall 
require all telecommunications providers to contriiute to the universal service fimd 
beginning on January 1, 1996. determined by the commission under par. (a) 4. 
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CenturyTel, Inc. and TDS Telecom Corporation own local exchange telephone 

companies that provide essential telecommunications service as ETCs in the rural areas 

at issue. These companies are competitors of Midwest. On this basis, these companies 

claim they have a substantial interest protected by law, and will suffer special injury 

based on the ETC designation of Midwest. Federal law and state law, however, do not 

create a substantial, or property, interest in exclusive ETC status for incumbent rural 

ETCs. AIenco Cornmtcnications v. FCC, 201 F.3d 608 (2000) (The purpose of 

universal service is to benefit the customer, not the carrier."); WITA v. WUTA, 65 P.3d 

319 (2003); "Irz re Application of GCC License Colp., 647 N.W.2d 45, 52,264 Neb. 

167,177 (2002)." ("[rlather, customers' interest, not competitors', should control 

agencies' decisions affecting universal service" and that "[tlhe Telecommunications Act 

does not mention protecting the private interests of incumbent rural carriers, who are 

often exclusive ETCs slmply by default as the sole service provider operating in a 

particular area.") See also, State ex re]. lSt Nat. Bankv. M&IPeoples Bank, 95 Wis. 2d 
I 

303,311 (1980). (Economic injury as the result of lawful competition does not confer 

standing.); MCI Telecommunications v. Pub. Sen. Cornm., 164 Wis. 2d 489,496,476 

N.W.2d 575 (Ct. App. 1991); and Wisconsin Power & Liglzt v. PSC, 45 Wis. 2d 253 

(1969) (". . . the predominant purpose underlying the public utilities law is the protection 

of the consuming public rather than the competing utilities.") 

In addition, these companies also claim that granting Midwest ETC status will 

reduce the amount of USF h d s  available to the public. As explained above, such result 

does not injure companies' protected interest. As explained below, increasing the 
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number of carriers eligiile for federal USF money will increase the amount of federal 

USF dollars brought into Wisconsin. Moreover, companies' claim is entirely 

speculative. 

WSTA Small Company Committee and WSTA ILEC Division also suggested that the 
I 

Commission should hold a contested case hearing. These organizations represent local exchange 

telephone companies that provide essential telecommunications service as ETCs in the rural 

areas at issue who are competitors of Midwest These comments suggest the Commission hold a 

contested case hearing. These organizations, however, did not invoke Wis. Stat. 5 227.42 or 

attempt to apply the standards therein. Had these organizations claimed such a right to a hearing 

under Wis. Stat. 5 227.42, the same analysis would apply to them as described for the 

CenturyTel, Inc. and TDS Telecom Corporation claim. 

CUB also claims a right to a hearing under Wis. Stat. 5 227.42. CUB further 

requests that the Commission consolidate ten pending ETC applications of wireless 

providers into one contested case for investigation of common issues. 

I CUB asserts it has a substantial interest protected by law, and will suffer special 

injury based on the ETC designation of Midwest because it claims to represent 

customers in the geographic area in which the applicant seeks ETC designation. As 

customers of the current ETC in that area, and as payees into the universal service fund, 

its members have a substantial interest that fund money is not wasted through 

certification of an inappropriate carrier. The federal USF, however, provides a benefit to 

customers through the assistance of carriers who commit to providing service ~II 

high-cost areas. The designation of more than one ETC in a particular high-cost area 
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allows more carriers providing service in rural Wisconsin, such as Midwest, to tap into 

money collected on a nation-wide basis so that more services and more provider choices 

can be afforded to these customers. As such, far from threatening their substantial 

interests, ETC designation, like the instant one, necessarily provides a benefit to 

customers. On this basis, a hearing was not required by CUB'S request. 

CUB asserted that it meets the standards of Wis. Stat. 4 227.42(1)(d), because it 

disputes the factual assertions made by the applicant that allowing it to receive ETC 

status will further the public interest by bringing the benefits of competition to 

underserved marketplaces and that the application provides the Commission with 

enough information regarding what services will be offered and at what cost to support it 

claims ETC designation is in the public interest. These assertions amount to a 

generalized challenge regarding the sufficiency of Midwest's application. A hearing, 

however, is not required on such basis. Wis. Stat. 5 227.42(1), contemplates that a 

requester provide some showing that it meets the four part test. CUB fails to present any 

facts that either contradict the assertions of the applicant or demonstrate that any of 

CUB'S alleged deficiencies in the application are fact-based and material. 

All filers requesting a hearing state or allude to the cumulative effect of granting 

the ten pending wireless ETC applications as an appropriate issue in this docket. The 

Commission, however, has not consolidated these applications into one case. The ETC 

designation process is based on the application of an individual carrier to the standards 

Wis. Admin. Code PSC 160.13. Issues regarding the cumulative impact of this 

decision, and decisions like it, are not before the Commission. 
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The law does not require the Commission conduct a hearing in this docket. If "notice and 

opportunity for hearing" as provided by Wis. Stat. 5 196.50(2)(0 is applicable in this case, or if 

process is due to the current ETCs id the rural areas at issue on any other basis, the Notice 

Requesting Comments, dated September 12,2003, satisfies this requirement Waste 

Management of Wisconsin v. Dm, 128 Wis. 2d 59,78,381 N.W.2d 3 18 (1985). (An 

appropriate "opportunity for hearing" may be exclusively through written comments.) 

Order 

1. Midwest is granted ETC status in the non-rural wire centers indicated in its application, 

to the extent the wire centers are located within the state. 

2. Midwest is granted ETC status in the areas for which it bas requested such designation 

where the request includes the entire territory of a rural telephone company, to the extent the 

areas a& located within the state. 

3. Midwest is granted ETC status in the areas for which it has requested such designation 

where the request does not include the entire temtory of a rural telephone company, to the extent 

the areas are located within the state, conditioned upon the FCC approving the use of the smaller 

areas. 

4. Midwest shall file a revised list of rural areas for which it is seeking ETC status by 

October 31,2003, if the list attached to this order is inaccurate. The revised list shall use the 

same format as the attachment. 

5. Midwest must request that the FCC approve the use of an area smaller than the entire 

temtory of certain rural telephone companies (listed in an attachment to this order) when 

granting ETC status in those areas. 
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6. If the FCC does not approve the use of areas smaller than the entire tenitory of a rural 

telephone company when granting ETC status in those areas, then the conditional grant of ETC 

status in this order is void. 

7. Midwest shall not apply for state USF support. If it ever does file for such support, the 

state eligibility requirements for, and obligations of ETC status, shall immediately apply to it. 

8. Based on the affidavit of Dennis Findley, Vice President and Chief Financial Officer, 

Midwest is an ETC within the meaning of 47 U.S.C. 4 214 (c) and is eligible to receive funding 

pursuant to 47 U.S.C. 5 254 (2). This order constitutes the certification to this effect by the 

Commission. 

9. The requests for a contested case hearing by CenturyTel, Inc., TDS Telecom Corp., CUB, 

WTSA Small Company Committee, and WSTA ILEC Division are rejected. 

10. Jurisdiction is maintained. 

Dated at Madison, Wisconsin, 

By the Commission: 

Lynda L. Dorr 
Secretary to the Commission 

LLD:PRT:cdg:G:\ORDER\PENDlNG\8203-T1-1 OO.doc 

See attached Notice of Appeal Rights 
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Notice of.Appeal Riehts 

Notice is hereby given that a person aggrieved by the foregoing 
decision has the right to file a petition for judicial review as 
provided in Wis. Stat. 5 227.53. The petition mmut be filed within 
30 days after the date of mailing of this decision. That date is 
shown on the first page. If there is no date on the first page, the 
date of mailing is shown immediately above the signature line. 
The Public Service Commission of Wisconsin must be named as 
respondent in the petition for judicial review. 

Notice is further given that, if the foregoing decision is an order 
following a proceeding which is a contested case as defined ii 
Wis. Stat 227.01(3), a person aggrieved by the order has the 
further right to file one petition for rehearing a's provided in Wis. 
Stat. 227.49. The petition must be filed within 20 days of the 
date of mailing of this decision. 

If this decision is an order after rehearing, a person aggrieved who 
wishes to appeal must seek judicial review rather than rehearing. 
A second petition for rehearing is not an option. 

This general noticeis for the purpose of ensuring compliance with 
Wis. Stat. 5 227.48(2), and does not constitute a conclusion or 
admission that any particular party or person is necessarily 
aggrieved or that any particular decision ororder is final or 
judicially reviewable. 

Revised 9/28/98 
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APPENDIX A 

This proceeding is not a contested 
case under Wis. Stat. Ch. 227, therefore 
there are no parties to be listed or certified 
under Wis. Stat. 5 227.47. However, an 
investigation was conducted and the persons 
listed below participated. 

PUBLIC SERVICE COMMISSION 
OF WISCONSIN 
(Not a party, but must be served) 
610 North Whitney Way 
P.O. Box 7854 
Madison, WI 53707-7854 

MS STEPHANIE L MOTT ATTY 
REINHART BOERNER VAN 
DEUREN 
PO BOX 20 18 
MADISON WI 53701-2018 

MR PETER L GARDON 
REINHART BOERNER VAN 
DEUREN 
PO BOX 2018 
MADISON WI 53701-201 8 

MR NICK LESTER 
WSTA 
6602 N0RMAM)Y LN 
MADISON WI 53719 

MR BRUCE C REUBER 
INTERSTATE TELCOM 
CONSULTING TNC 
PO BOX 668 
HECTOR h4N 55342-0668 

MR LARRY L LUECK 
NSIGHT 
TELSERVICESkJORTHEAST TEL 
CO 
PO BOX 19079 
GREEN BAY WI 54307-9079 

MR JUDD A GENDA ATTY 
AXLEY BRYNELSON LLP 
2 E MIFFLIN ST STE 200 
MADISON WI 53703 

MS KlRA E LOEHR 
CULLEN WESTON PINES AND 
BACH LLP 
122 W WASHINGTON AVE 
SUlTE 900 
MADISON, WI 53703 

MR JORDAN J. HEMAIDEN 
MICHAEL BEST AND 
FREIDRICH LLP 
P 0 BOX 1806 
MADISON, WI 53701-1806 

MR JOSEPH P WRIGHT 
STAFFORD ROSENBAUM LLP 
P 0 BOX 1784 
MADISON, WI 53701-1784 

BRENT G EILEFSON ESQ 
LEONARD, STREET AND 

DEINARD PA 
150 SOUTH FIFTH STREET 
SUlTE 2300 
MINNEAPOLIS MN 55402 
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APPENDIX B 

Non-Rural Wire Centers 

Operating Company 
SBC Wisconsin 
SBC Wisconsin 
SBC Wisconsin 
SBC Wisconsin 

Exchange 
Ellsworth 
Menomonie 
River Falls (partial) 
Eau ,Claire (Partial) 

Rural Wire Centers (Requesting entire service tenitow) 

Operating Comvanv 
Cochrane Cooperative Telephone Co. 
Cochrane Cooperative Telephone Co. 
Hager Telecom, Inc. 
Hager Telecom, Inc. 
Nelson Telephone Cooperative 
Nelson Telephone Cooperative 
Nelson Telephone Cooperative 
Nelson Telephone Cooperative 
Tenney Telephone Co. 

Exchange 
Cochrane 
Waumandee 
Bay City 
Hager City 
Durand 
Arkansaw 
Nelson 
Gilmanton 
Alma 

Rural Wire Centers h o t  requesting entire service temtow) 

Overating Comuanv Exchange 
Telephone USA of Wisconsin, LLC d/b/a CenturyTel, Inc. 

(Wire Centers) Prescott 
(Wire Centers) Elmwood 
(Wire Centers) Plum City 
(Wire Centers) Maiden Rock 
(Wire Centers) Pepin 
(Wire Centers) K ~ ~ P P  
(Wire Centers) Boyceville 
(Wire Centers) Glenwood City (Partial) 
(Wire Centers) Wheeler 
(wire Centers) Colfax (Partial) 
(Wire Centers) Elk Mound (Partial) 

CenturyTel of Central Wisconsin, LLC d/b/a CenturyTel, Inc. 
(Wire Centers) Fountain City 
(Wire Centers) Arcadia (Partial) 

Chibardun Telephone Coop. Ridgeland (Partial) 
Chibardun Telephone Coop. Sand Creek (Partial) 
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Chibardun Telephone Coop. 
Chibardun Telephone Coop. 
Frontier- Mondovi 
West Wisconsin Telecom Cooperative, Inc. 
West Wisconsin Telecom Cooperative, Inc. 
West Wisconsin Telecom Cooperative, Inc. 
West Wisconsin Telecom Cooperative, Inc. 
West Wisconsin Telecom Cooperative, Inc. 
Spring Valley Telephone 

Prairie Fann (Partial) 
Dallas (Partial) 
Mondovi (Partial) 
Spring Lake (Partial) 
Eau Galle 
Downsville 
Rock Falls (Partial) 
Elk Lake (Partial) 
Spring Valley 




